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MONDAY,   MARCH   19,    1973 

House  of  Representatix'es, 
Subcommittee  on  Commerce  and  Finance, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washingto7i,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice  in  room  2123, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  [chairman] 
presiding. 

Mr.  Moss.  The  siibcommittee  will  be  in  order.  Today  we  begin  con- 
sideration of  the  Consumer  Product  Warranties,  Federal  Trade  Com- 
mission Improvements  Act,  H.R.  20,  and  also  H.R.  5021,  warranty 
legislation  introduced  by  Mr.  Broyhill  and  Mr.  McCollister. 

This  is  not  a  new  subject  for  this  subcommittee  or  for  this  Congress. 
Warranty  legislation,  S.  3074,  passed  the  iSenate  during  the  91st 
Congress.  In  the  92d  Congress,  a  combined  Warranty-Federal  Trade 
Commission  Improvements  bill  again  passed  the  Senate  by  a  vote  of 
76  to  2.  That  bill,  S.  986,  was  referred  to  this  subcommittee  and  was 
the  subject  of  extensive  hearings  in  Sej^tember  1971.  It  was  reported 
favorably  by  a  vote  of  six  to  one  to  the  full  House  Interstate  and 
Foreign  Commerce  Committee  in  July  1972,  after  weeks  of  considera- 
tion in  executive  session.  Because  of  other  legislation  pending  before 
the  full  committee  and  the  pressures  of  adjournment,  the  bill,  H.R. 
4809,  was  not  acted  upon  by  the  full  committee. 

Thus,  while  this  legislation  has  not  received  favorable  consideration 
by  the  Congress,  the  subcommittee  has  the  benefit  of  over  4  years  of 
congressional  deliberations  to  assist  it  in  this  Congress.  As  a  result  of 
the  prior  consideration  of  the  Senate  and  the  House,  H.R.  20  is  a  bill 
which  has  been  extensively  revised  and  carefully  structured  to  afford 
increased  protection  to  the  consumers  of  this  Nation  and  at  the  same 
time,  to  afford  fairness  to  the  producers  who  deliver  consumer- 
products. 

H.R.  20  is  substantially  the  same  bill  which  was  favorably  reported 
by  the  subcommittee  during  the  92d  Congress.  It  includes  two  titles. 

Title  I  would  authorize  the  Federal  Trade  Commission  to  promul- 
gate rules  requiring  disclosures  of  the  terms  and  conditions  of  con- 
sumer product  warranties.  The  bill  defines  a  "consumer  product"  as 
any  tangible  personal  property  costing  the  consumer  $5  or  more.  It 
requires  that  where  a  warranty  is  given,  it  be  designated  either  a  "full" 
or  "limited"  warranty,  depending  on  whether  the  warrantor  agrees  to 
meet  minimum  Federal  standards  for  full  warranties. 

Title  I  would  also  limit  the  inherently  deceptive  practice  of  dis- 
claiming implied  common  law  warranties  in  express  warranties  given 
by  some  sellers.  Enforcement  would  be  either  by  the  Federal  Trade 

(1) 


Commission,  pursuant  to  its  cease  and  desist  powers  under  section  5 
of  the  Federal  Trade  Commission  Act,  or  through  court  injunctions  by 
tlie  Commission  or  the  Department  of  Justice. 

Title  I  provides  that  persons  damaged  by  the  failure  of  a  supplier 
to  comply  with  an  express  or  implied  warranty  or  service  contract, 
may  bring  suit  in  State  or  Federal  courts,  either  individuall}^  or  as  a 
class.  The  matter  in  controversy  must  exceed  the  sum  of  $10,(X)0  com- 
puted on  the  basis  of  aggregating  all  claims  in  the  suit,  not  includ- 
ing any  claim  less  than  $25.  The  title  does  not  require  giving  any  war- 
ranty by  a  supplier,  but  applies  then  only  when  such  warranty  is 
voluntarily  given. 

Title  II  of  H.E.  20  provides  several  important  new  j)owers  for  the 
Federal  Trade  Commission.  It  would  broaden  the  Commission's  juris- 
diction to  matters  "affecting  commerce*'  as  distinguished  from  mat- 
ters "in  commerce,"  increase  the  civil  penalty  for  a  violation  of  a  cease 
and  desist  order  from  $5,000  to  $10,000;  and  authorize  the  Commis- 
sion to  seek  preliminary  injunctions  from  Federal  courts,  pending 
final  determinations  in  its  administrative  proceedings. 

Title  II  would  also  authorize  the  Commission  to  seek  enforce- 
ment of  its  subpenas  through  its  own  attorneys  rather  than  through 
the  Department  of  Justice  exclusively. 

Section  203  of  title  II  is  perhajDS  the  most  important  and  unques- 
tionably the  most  controversial  section  in  the  bill.  It  would  authorize 
the  Conunission  to  promulgate  rules,  having  the  force  of  law,  defin- 
ing acts  or  practices  which  are  unfair  or  deceptive  to  consumers, 
within  the  scope  of  section  5  of  the  Federal  Trade  Commission  Act. 

It  would  permit  the  Commission  to  deal  with  entire  industries 
rather  than  on  a  prolonged  case-by-case  basis,  against  individual  de- 
fendants. Such  rules  would  be  promulgated  j)iirsuant  to  informal 
rulemaking  procedures  (5  U.S.C.  553),  but  to  insure  fairness  would 
be  subject  to  such  requirements  as  (1)  allowing  any  interested  per- 
son to  appear  at  a  hearing  on  the  proposed  rule,  (2)  requiring  a 
verbatim  transcript  of  such  a  hearing,  and  (3)  affording  an  oppor- 
tunity for  cross-examination,  during  such  hearing,  "to  the  extent 
and  in  a  manner  necessary  and  appropriate  in  view  of  the  nature  of 
the  issue  or  issues  involved,  as  determined  by  the  Commission." 

Hearings  will  be  held  by  the  subcommittee  on  this  legislation  to- 
day, tomorrow,  and  Thursday,  resume  on  the  27th  and  continue  the 
28th,  29th,  and  30th  of  March.'  We  extend  an  invitation  to  anyone  with 
an  interest  in  this  legislation  to  come  forward  and  give  us  the  bene- 
fit of  their  views,  either  in  person  or  through  a  written  statement.  It 
is  our  hope  that  a  comprehensive  and  balanced  record  can  be  built 
and  we  can  move  promptly  to  finalize  action  in  the  subcommittee  on 
this  legislation. 

One  final  comment  is  necessary  at  this  time.  The  administration 
has  not  yet  submitted  any  legislation  dealing  with  consumer  product 
warranties  or  improved  powers  for  the  Federal  Trade  Commission. 
In  view  of  the  importance  the  administration  placed  on  this  legisla- 
tion in  the  last  Congress,  it  is  to  be  hoped  that  before  March  30,  when 
the  record  is  closed  on  this  legislation,  the  administration  will  again 
come  forward  with  its  recommended  lea:islation  to  protect  consumers 
and  improve  the  px)wers  of  the  Federal  Trade  Commission. 

[The  texts  of  H.R.  20  and  H.E.  5021,  together  with  departmental 
reports  thereon  follow :] 


93d  congress 

1st  Session 


H.R.20 


m  THE  HOUSE  OF  EEPRESENTATIVES 

January  3,1973 

Mr.  Moss  (for  liimself,  Mr.  EcKHArjjT,  Mr.  Carney,  Mr.  Dingell,  Mr.  Adams, 
and  Mr.  Conte)  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  Interstate  and  Foreign  Commerce 


A  BILL 

To  provide  minimum  disclosure  standards  for  written  consumer 
product  warranties  against  defect  or  malfunction;  to  define 
minimum  Federal  content  standards  for  such  warranties;  to 
amend  the  Federal  Trade  Commission  Act  in  order  to  im- 
prove its  consumer  protection  activities;  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  Hovse  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Consumer  Product  War- 

4  ranties  and  Federal  Trade  Commission  Improvements  Act 

5  of  1973". 
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1  TITLE  I— CONSUMER  PRODUCT  WARRANTIES 

2  DEFINITIONS 

3  Sec.  101.  For  the  purposes  of  this  title— 

4  (1)  The  term  "consumer  product"  means  any  tangible 

5  personal  property  normally   used  for  personal,   family,   or 

6  household  purposes,  including  any  such  property  intended 
'^  to  be  attached  to  or  installed  in  any  real  property  without 
8  regard  to  whether  it  is  so  attached  or  installed.  However,  the 
^  provisions  affecting  consumer  products  in  sections  102,  103, 

J-^  and  104  of  this  Act  apply  only  to  consumer  products  actually 

^^  costing  the  consumer  more  than  $5. 

^^  (2)   The  term  "Commission"  means  the  Federal  Trade 

1^  Commission. 

14  (3)  The  term  "consumer"  means  the  first  buyer  at  retail 

15  of  any  consumer  product,  any  person  to  whom  such  product 

16  is  transferred  during  the  lifetime  of  a  warranty  applicable 

17  to  the  product,  and  any  other  person  who  is  entitled  by  the 

18  terms  of  such  warranty  to  enforce  against  the  warrantor  the 

19  obligations  of  the  warranty. 

20  (4)   The  term  "reasonable  and  necessary  maintenance" 

21  consists  of  those  operations  (A)  which  the  consumer  reason- 

22  J>hly  can  be  expected  to  perform  or  have  perfonned  and  (]i) 

23  which  are  necessary  to  keep  any  consumer  product  operating 

24  ill   a  predetermined   manner   and  peifonning  its   intended 

25  function. 
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1  (5)    The  term  "repair  or  replacement"  means  repair 

2  or,  at  the  option  of  the  warrantor,  replacement. 

3  (6)   The  tenn  "rei)lacement"  means    (A)   furnishing  a 

4  new   consumer   product    which   is    identical   or   reasonably 

5  equivalent  to  the  warranted  product,  or   (B)   refunding  the 

6  actual  purchase  price  of  the  warranted  product    (less  rea- 

7  sonable  depreciation  based  upon  actual  use)    if — 

8  (i)   the  warrantor  is  unable  to  furnish  such  a  new 

9  consumer  product  and  repair  is  not  possilde  or  cannot 

10  be  timely  made,  or 

11  (ii)   the  consumer  is  willing  lo  accept  such  refund. 

12  (7)    The  term  "supplier"  means  any  person  engaged 

13  in  the  business  of  making  a  consumer  product  directly  or 
^^  indirectly  available  to  consumers. 

25  (8)   The  term  "wan'antor"  means  any  supplier  or  other 

2g  third  party  who  gives  or  offers  to  give  an  express  warranty 

yj  (as  defined  in  section  110  (f)  ) . 

jg  (9)    The  teim   "warranty"  includes  guaranty,  and  t() 

jg  warrant  is  to  guarantee. 

2Q  (10)   The  term  "without  charge"  means  that  the  war- 

o-i  rantor  cannot  access  the  consumer  for  any  costs  the  warran- 

nn  tor    or    his    representatives    incur    in    connection    with    the 

2q  required   repair  or  replacement   of  a    warranted  consumer 

2A  product.  The  term  does  not  mean  that  the  warrantor  must 

OK  necessarily  compensate  the  consumer  for  incidental  expenses. 
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1  ifowever,  if  any  incidental  expenses  are  incurred  because  the 

2  repair  or  replacement  is  not  made  within  a  reasonaljle  time 

3  or  because  the  warrantor  imposed  an  unreasonable  duty  upon 

4  the  consumer  as  a  condition  of  securing  repair  or  replace- 

5  ment,  then  the  consumer  shah  be  entitled  to  recover  such 

6  reasonable  incidental   expenses  in   any  action   against  the 

7  warrantor. 

8  WARRANTY  PROVISIONS 

9  Sec.  102.   (a)   In  order  to  improve  the  adequacy  of  in- 

10  formation   available   to   consumers,   prevent  deception,   and 

11  improve  competition  in  the  marketing  of  consumer  products, 

12  any    supplier   warranting   a   cimsumer   product   in   writing 

13  shall  fully  and  conspicuouslv  disclose  in  simple  and  readily 

14  understood  language  the  terms  and  conditions  of  such  war- 

15  ranty  pursuant  to  any  rules  issued  by  the  Commission  in 
IG  accordance  with  section  109  of  this  Act.  Such  rules  may 

17  require  inclusion  in  the  written  warranty  of  any  of  the  fol- 

18  lowing  items  among  others: 

19  (1)    The  clear  identification  of  the  names  and  ad- 

20  dresses  of  the  warrantors. 

21  (2)   The  identity  of  the  party  or  parties  to  wliom 

22  the  warranty  is  extended. 

23  {?>)  The  products  or  parts  covered. 

24  (4)   A  statement  of  what  the  w^arrantor  will  do  in 
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1  the  event  of  brcacli  of  siu-li  written  warranty — at  whose 

2  expense — and  for  what  period  of  time. 

3  (•'^)    -^  statement  of  what  the  eonsumer  must  do 

4  and  expenses  he  must  bear. 

5  (6)    Exceptions  and  exclusions  from  the  terms  of 

6  the  warranty. 

7  (7)   Tlie   step-hy-step   procedure   wliicli    tlie    con- 

8  sumer  slioukl  take  in  order  to  ol)tain  performance  of 

9  any  oWigation  under  the  warranty,  inchiding-  the  iden- 

10  tification  of  any  class  of  persons  authorized  to  perform 

11  the  ohligations  set  forth  in  the  warranty. 

12  (8)    The  availabihty  of  any  informal  dispute  set- 

13  tlement  procedure  for  any  warranty  dispute. 

14  (9)  -^  description  of  the  legal  remedies  available  to 

15  the  consumer. 

16  (10)    Tlie  time  at  which  the  warrantor  will  perform 

17  his  obligations. 

18  (11)    The  period  of  time  within  which,  after  notice 

19  of  breach,  the  warrantor  will  perform  any  obhgations 

20  under  the  warranty. 

21  (12)    The  characteristics  or  i)roi»erties  of  the  prod- 

22  ucts,    or   parts    thereof,    that   ai-e   not    covered    by    the 

23  ^varranty. 

24  (13)    The  elements  of  the  warranty  in  words  or 
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1  phrases  which  would  not  mislead  reasonable  men  as  to 

2  the  nature  or  scope  of  the  warranty. 

3  (b)  (1)  The  Commission  may  prescribe  rules,  in  accord- 

4  ance  with  section  109  of  this  Act.  for  determining  the  man- 

5  ner   and   form   in   which   information   witli    respect   to   any 

6  written  warranty  of  a  consumer  product  sliall  be  clearly  and 

7  conspicuously  presented  or  displayed  so  as  not  to  mislead 

8  the  reasonable,  average  consumer,  when  such  infonnation 

9  is  contained  in  advertising,  lal)ehng,  point-of-sale  material, 

10  or  other  representations  in  writing. 

11  (2)    Nothing  in  this  title   (other  than  paragraph  (3)  of 

12  this  subsection)  shall  be  deemed  to  authorize  the  Commission 

13  to  prescribe  the  duration  of  warranties  given  or  to  require 

14  that  a  consumer  product  or  any  of  its  components  be  war- 

15  ranted. 

16  (3)    The  Commission  may  prescribe  rules,  in  accordance 

17  with   section   109  of  this  Act,  for  extending  the  period  of 

18  time  a  written  warranty  or  service  contract  is  in  effect  to 

19  correspond  with  any  period  of  time  in  excess  of  a  reasonable 

20  period   (not  less  than  ten  days)   duiing  which  the  consumer 

21  is  deprived  of  the  use  of  such  consumer  product  by  reason  of 

22  failure  of  the  product  to  conform  with  the  warranty  or  by 

23  reason  of  the  failure  of  the  contractor  to  carry  out  such  war- 

24  ranty  within  the  period  specified  in  the  contract. 

25  (c)    No  warrantor  of  a  consumer  product  may  condi- 
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1  tion  his  waiTanty  of  such  pi-oduct  on  the  consumer's  using, 

2  in  connection  with  such  product,  any  article  or  service  which 

3  is  directly  or  indirectly  identified  l)y  l:)rand,  trade,  or  cor- 

4  porate  name;  except  that  the  ])r(>hibition  of  this  suhsection 

5  may  he  waived  by  the  C-onmiission  if  it  finds  that  the  imposi- 

6  tion  of  such  n   condition  is  reasonable  and  in  the  public 

7  interest. 

8  (d)    The  Commission  may  1\y  rule,  in  accordance  with 

9  section  109,  devise  detailed  substanllve  warranty  provisions 

10  which   warrantors   may   incorporate  bj^   reference  in  their 

11  warranties. 

12  DESIGNATION     OF     WARRANTIES 

13  Sec.    103.    (a)    Any  supplier  warranting  a  consumer 

14  product  in  writing  shall  clearly  and  conspicuously  designate 

15  such  warranty  in  the  following  manner,  unless  exempted 

16  from  doing  so  by  the  Commission  pm-suant  to  subsection 

17  ( c )  of  this  section : 

■j^g  (1)   If  thi6  written  warranty  incorporates  the  Eed- 

19  eral  minimum  standards  for  warranty  set  forth  in  section 

20  104  of  this  Act,  then  it  shall  be  (-onspicuously  designated 

21  a  "fuh    (statement  of  duration)"  warranty  or  guaranty. 

22  (^)  If  the  written  warranty  does  not  incorporate  the 

23  Federal  minimum  standards  for  waiTanty  set  forth  in 

24  section  104  of  this  Act,  then  it  shall  be  conspicuously 

25  designated  a  "Umited"  warranty  or  guaranty. 
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1  (b)   Statements  or  representations  similar  to  expressions 

2  of  general  policy  concerning  customer  satisfaction  which  are 

3  not  subject  to  any  limitations  are  excluded  from  sections 

4  102,  103,  and  104  of  this  Act  but  shall  remain  subject  to  the 

5  provisions  of  the  Federal  Trade  Commission  Act  and  require- 

6  ments  in  section  1 10  (c)  of  this  Act. 

T  .,{c)   In  addition  to  the  authority  given  in  section  102 

8  of  this  Act  pertaining  to  disclosure,  the  Commission  may 

9  prescribe  rules  in  ac-cordance  with  section   1(»9,   to  define 
1^^  in   detail  the   duties   set   forth  in   section    104(a)    of   this 

11  Act  and  their  applicability  to  warrantors  of  different  cate- 

12  gories  of  consumer  products  with  "full"  warranties,  and  to 
1^^  determine  when  a  warranty  in  writing  does  not  have  to  he 

14  designated  either  "full  (statement  of  duration)  "  or  "limited" 

15  in  accordance  with  this  section. 

16  1  EDEKAL  MINIMUM  STANDARDS  FOE  WAREANTY 

17  Sec.    104.    (a)    In   order  to   incorporate  the   Federal 

18  mininuim  standards  for  warranty,  a  supplier  warranting  a 

19  consumer  product  in  writing  must  as  a  minimum  undertake 

20  the  repair  or  replacement,  within  a   reasonable  time  and 

21  without  charge,  of  such  consumer  product  in  the  case  of  a 

22  breach  of  such  written  warranty. 

23  (b)(1)  In  fuHilling  the  duties  under  subsection  (a)  the 
21  warrantor  shall  not  impose  any  duty  other  than  notification 
25  upon  any  consunu'r  as  a   condition   of  securing  repair  or 
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1  replacement  of  any  consumer  product  which  does  not  confomi 

2  to  the  written  warranty  unless  the  wanuntor  can  demonstrate 

3  that  such  a  duty  is  reasonable.  In  a  determination  of  whether 

4  or  not  any  such  additional  duty  or  duties  are  reasonable,  the 

5  magnitude  of  the  economic  burden  necessarily  imposed  upon 
G  the  warrantor   (including  costs  passed  on  to  the  consumer) 

7  shah  be  weighed  against  the  magnitude  of  the  burdens  of 

8  inconvenience  and  expense  necessarily  imposed  upon  ,the 

9  consumer. 

10  (2)    The  duties  under  subsection   (a)    extend  from  the 

11  w^arrantor  to  the  consumer. 

1^  (c)  The  performance  of  the  duties  under  sul)section   (a) 

l-'  of  this  section  shall  not  l)e  required  of  the  warrantor  if  he 

14  can  show  that  damage  while  in  the  possession  of  the  con- 

!'">  sumer   or  unreasonalde   use    (including   failure   to   provide 

IG  reasonable  and  necessary  maintenance)    caused   any   war- 

1"^  ranted  consumer  product  to  fail  to  confomi  to  the  written 

18  wairranty. 

10  FULL  AND  LIMITED  ^VARKANTlNG   OF  A   CONSTTMER 

20  TRODUCT 

21  Sec.  105.  Nothing  in  this  title  shall  prohibit  the  selling 

22  of  a  consumer  product  which  has  both  full  and  limited  war- 

23  ranties   if   such    warranties   are    clearly    and    conspicuously 

24  differentiated. 
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1  SEEVICE   COXTEACTS 

2  Sec.  106.  Nothing  in  tliis  title  shall  he  construed  to  pre- 

3  vent  a  sii])plier  from  selling  a  service  contract  to  the  con- 

4  sumer  in  addition  to  or  in  lieu  of  a  warranty  in  writing  if 

5  such  contract  fully  and  conspicuously  discloses  in  simple  and 

6  readily  understood  language  the  terms  and  conditions.  The 

7  Commission   may   prescribe   by   rule    (in   accordance   with 

8  section  109  of  this  Act)   the  manner  and  form  in  which  the 

9  tenns  and  conditions  of  such  service  contracts  shall  be  clearly 

10  and  conspicuously  disclosed. 

11  DESIGNATION  OF  REPRESENTATIVES 

12  Sec.   107.  Nothing  in  this  title  shah  be  construed  to 
18  prevent  any  warrantor  from  designating  representatives  to 

14  perform  duties  under  the  warranty:   Provided,  That  such 

15  warrantor  equitably  compensates  such  designated  reprcsent- 

16  atives,  but  no  such  designation  shall  relieve  the  waiTantor 

17  of  his  direct  responsibilities  to  the  consumer  or  make  the 

18  representative  a  cowarrantor. 

19  LIMITATION  ON  DISCLAIMER  OF  IMPLIED  WARRANTIES 

20  Sec.  108.    (a)   There  shall  1)e  no  express  disclaimer  of 

21  implied  warranties  to  a  consumer  if  any  express  warranty 

22  ('IS  defined  in  section  110(f))    of  a  consumer  product  is 

23  made  by  a  supplier  to  a  consumer  in  writing. 

24  (It)   For  purposes  of  this  title,  implied  warranties  may 

25  be  limited  in  duration  to  the  duration  of  an  express  warranty 
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1  (as  so  defined)    of  reasoiial)Ie  duration,  if  such  limitation  is 

2  conscionable   and   is   set   forth   in   clear   and   unmistakable 

3  language   and   prominently   displaj^ed   on   the   face   of   the 

4  warranty. 

5  COMMISSION  RULES 

6  Sec.  100.    (a)    I'nles  prescribed  under  this  title    (other 

7  than    rules    lo    wliicli    su1)section     (c)     a}»plies)     shall    be 

8  prescribed  pursuant  to  section  553  of  title  5,  United  States 

9  Code,    except   that   the    Commission    shall   give   interested 

10  persons  an  opportunity  for  the  oral  presentation  of  data, 

11  views,  or  arguments,  in  addition  to  an  opportunity  to  make 

12  written  submissions.  A  transcript  shall  be  kept  of  any  oral 

13  presentation. 

14  (b)   Judicial  review  of  a  rule  to  which  subsection    (a) 

15  of  this  section  applies  may  be  obtained  under  section  6  (g) 

16  (3)  of  the  Federal  Trade  Commission  Act  in  the  same  man- 

17  ner  as  rules  prescril)ed  uiulcr  the  authority  of  section  6  (g) 

18  (1)  (B)    of  such  Act.  Eemedies  under  such  section  of  the 

19  Federal  Trade  Commission  xVct  are  in  addition  to  and  not 

20  in  lieu  of  any  other  remedies  provided  by  law, 

21  (c)  Sections  55G  and  557  of  title  5,  United  States  Code, 

22  shall  apjdy  if   (and  only  if)   the  Commission  prescribes  any 

23  rule  specifying  the  manner  ami  form  of  warranty  when  such 

24  rule  is  limited  to  a  specific  product  and  is  substantially  lim- 

25  ited  in  its  application  to  a  single  manufacturer. 
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1  EEMEDIES 

2  Sec.   110.    (a)    Congress  hereby  declares  it  to  be  its 

3  policy    to    encourage    warrantors    to    establish    procedures 

4  whereby  consumer  disputes  are  fairly  and  expeditiously  set- 

5  tied  through  informal  dispute   settlement  mechanisms. 

6  (1))    It  slinll  ])e  a  violalion  of  section  5  (a)  (1)    of  the 

7  Federal  Trade  Commission  Act   (15  U.S.C.  45  (a)  ( 1 )  )  for 

8  any  person  subject  to  the  provisions  of  this  title  to  fail  to 

9  comply  with  any  requirement  imposed  on  such  person  b}^  or 

10  pursuant  to  this  title  or  to  violate  any  prohibition  contained 

11  in  this  title. 

12  (c)  (1)    The  district  courts  of  the  United  States  shall 

13  have  jmisdiction  to  restrain  any  suppher  from  making  a 

14  deceptive   warranty   vnth   respect   to   a   consumer  product 

15  in  an  action  by  the  Attorney  General  or  by  the  Commis- 

16  sion   by   any   of   its   attorneys   designated   by   it   for   such 

17  purpose.  The  court  may,  pursuant  to  the  general  standards 

18  governing  the  issuance  of  injunctions  in  civil  actions,  at  any 

19  time  grant  such  injunctive  relief  as  it  deems  appropriate. 

20  Whenever  it  appears  to  the  court  that  the  ends  of  justice 

21  require  that  other  persons  should  be  parties  in  the  action, 

22  the  court  may  cause  them  to  be  summoned  whether  or  not 

23  they  reside  in  the  district  in  which  the  court  is  held,  and  to 

24  that  end  process  may  be  served  in  any  district. 

25  (2)    For  the  purposes  of  this  subsection,  a  "deceptive 
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1  warranty"  means    (A)    a  warranty  wliicli   (i)   contains  an 

2  affirniatiun,  promise,  des-cription,  or  representation  wkicli  is 

3  citlier  false  or  fraudulent,  or  which,  in  lij^dit  of  all  of  the 

4  circumstances  would  mislead  a  reasonable  man. exercising 

5  due  care;  or    (ii)    fails  to  contain  information  that  is  nec- 

6  essary  in  light  of  all  of  the  circumstances,  to  make  the  war- 

7  ranty  not  misleading  to  a  reasonable  man  exercising-  due 

8  care;  or   (B)   a  warranty  created  by  the  use  of  such  terms 

9  as  "guaranty"  or  "warranty",  if  the  terms  and  conditions 

10  of  such  warranty  so  limit  its  scope  and  application  as  to 

11  deceive  a  reasonable  man. 

12  (d)   If  any  person  guaranteed  or  protected  by  a  semce 

13  contract  shall  finally  prevail  in  any  suit  or  proceeding  for 

14  breach  of  an  express  or  implied  warranty  or  service  contract 

15  obligation  resi)ecting  a  consumer  product,  he  shaU  be  allowed 

16  l>y  the  court  of  competent  jurisdiction  to  recover  as  part  of  the 

17  judgment  a  sum  equal  to  the  aggregate  amount  of.  cost  and 

18  expenses   (including  attorneys'  fees  based  on  actual' time  ex- 

19  pended)    determined  by  the  court  to  have  been  i-easonably 

20  incurred  by  such  person  guaranteed  or  protectee!  by: a  service 

21  contract  for  or  in  connection  with  the  "institation  and  pros- 

22  ecution  of  such  suit  or  proceeding  imlessttie  court  in:.its 

23  discretion  shall  determine  that  such  an  awajd.of  attom^_'s 

24  fees  ^T)uld  be  inappropriate,:   Provided,   That  .ahy  person 
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1  guaranteed,   in  a  suit  for  breach  of  warranty,  must  have 

2  afforded  the  pei-son  obUgated  under  that  warranty  a  reason- 

3  able  opportunity  to  ciu'e  the  breach  to  be  ehgible  for  such 

4  cost  and  expenses. 

5  (e)  Any  person  damaged  by  the  failure  of  a  supplier  to 

6  comply  with  any  obligations  assumed  under  an  express  or 

7  implied  warranty  or  service  contract  with  respect  to  a  con- 

8  sumer  product  may  bring  suit — 

9  (1)   ii'  ^^^  appropriate  district  court  of  the  United 

10  States,  if  the  matter  in  controversy  exceeds  the  sum  or 

11  value   of  $10,000    (exclusive   of   interests   and   costs) 

12  computed  on  the  basis  of  all  claims  to  be  determined  in 

13  the  suit ;  or 

14  (2)   in  any  court  of  competent  jurisdiction  in  any 

15  State  or  the  District  of  Columbia. 

116    No  claim  shall  be  cognizable  in  a  suit  brought  under  para- 

17  graph   (1)   unless  such  claim  exceeds  the  sum  or  value  of 

18  $25. 

15  (f)  (1)   For  purposes  of  this  section,  an  "express  war- 

20  ranty"  is  created  as  follows : 

21  (A)   Any  affirmation  of  fact  of  promise  made  by  a 

22  supplier  to  the  purchaser  which  relates  to  a  consumer 

23  product  or  service  and  becomes  part  of  the  basis  of  the 

24  bargain  creates  an  express  warranty  that  the  consumer 
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1  product  or  sorvice  shall  conform  to  the  aihriuatioii  or 

2  promise. 

3  (13)    Any  description  of  a  consumer  product  which 

4  is  made  part  of  the  Ijargain  creates  an  express  warranty 

5  that  the  consumer  product  shall  conform  to  the  descrip- 
G  tion. 

7  (C)  Any  sample  or  model  which  is  made  part  of  the 

8  basis  of  the  l)arg'ain  creates  an  express  warranty  that 

9  the  consumer  product  shall  conform  to  the  sample  or 

10  model. 

11  (2)    It  is  not  necessary  to  the  creation  of  an  express 

12  warranty  that  the  supplier  use  formal  words  such  as  "war- 
1-^  ranty"  or  "guaranty"  or  that  he  have  a  specific  intention 
3  1  to  make  a  warranty,  hut  an  afhrmation  merely  of  the  value 
15  of  the  consumer  product  or  service  or  a  statement  purporthig 
IG  to  he  merely  the  supplier's  opinion  or  c(»nnnendati(»n  of  the 

17  consumer  product  or  service  does  not  create  a  warranty. 

18  (3)    Only  the  supplier  actually  making  an  affirmation 

19  of  fact   or  promise,   a   description,   or  providing  a  sample 

20  or  model  shall  he  deemed  to  have  created  an  express  warranty 

21  under  this  section  and  any  rights  arising  thereunder  may  only 

22  be  enforced  under  this  section  against  such  suppUer  and  no 

23  other  suppUer. 
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1  EFFECT    ON    OTHER    LAWS 

2  Sec.  111.    (a)    Nolliiiig  contained  in  this  title  shall  be 

3  construed  to   repeal,   invalidate,   or   supersede   the  Federal 

4  Trade  Commission  Act  (15  U.S.C.  41  et  seq.)  or  any  statute 

5  defined  therein  as  an  antitrust  act  or  any  remethes  otherwise 

6  available  under  State  law. 

7  (b)    Labeling,   disclosure,   or  other  requirements  of  a 

8  State   with   respect   to   written  warranties   of   a  consumer 

9  product  inconsistent  with  those  set  forth  in  section  102,  103, 

10  or  104  of  this  Act  shall  not  be  apphcable  to  warranties  com- 

11  plying  with  any  of  those  provisions. 

12  effective    date 

13  Sec.  112.    (a)    Except  for  the  limitations  in  subsection 

14  (b)    of  this  section,  this  title  shall  take  effect  six  months 

15  after  the  date  of  its  enactment  but  shall  not  apply  to  con- 
IG  sumer  products  in  the  stream  of  commerce  prior  to  such  date. 

17  (b)    Those  requirements  in  this  title  which  cannot  be 

18  reasonably  met  without  the  promulgation  of  rules  by  the 

19  Commission  shall  take  effect  six  months  after  the  final  pub- 

20  lication  of  such  rules;  except  that  the  Conmiission,  for  good 

21  cause  shown,  may  provide  designated  classes  of  suppliers 

22  up  to  an  additional  six  months  to  bring  their  written  warran- 

23  ties  into  comphance  with  rules  promulgated  pursuant  to  this 

24  title. 
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1  (c)    The  Commission  shall  promulgate  initial  rules  for 

2  initial  implementation  of  this  title  as  soon  as  possible  after 

3  the  date  of  enactment  of  this  Act  but  in  no  event  later  than 

4  one  year  after  the  date  of  enactment  of  this  Act. 

5  TITLE  II— FEDET^AL  TKAPE  COMMISSION 

6  IIMPROVEMENTS 

7  JUKISniCTION  OF  COMMISSION 

8  Sec.  201.    (a)    Section  5  of  the  Federal  Trade  Com- 

9  mission  Act    (15  U.S.C.  45)    is  amended  by  striking  out 

10  "in  commerce"  wherever  it  appears  and  inserting  in  heu 

11  thereof  "in  or  affecting  commerce". 

12  (b)   Subsections  (a)  and  (b)  of  section  6  of  the  Federal 

13  Trade  Commission  Act    (15  U.S.C.  46)    are  each  amended 

14  by  striking  out  "in  conmierce"  and  inserting  in  lieu  thereof 

15  "in  or  whose  business  affects  commerce". 

16  (c)    Section  12  of  the  Federal  Trade  Commission  Act 

17  (15  U.S.C.  52)   is  amended  by  striking  out  "in  commerce" 

18  wherever  it  appears  and  inserting  in  lieu  thereof  in  sub- 

19  section  (a)   "in  or  having  an  effect  upon  commerce,"  and  in 

20  subsection  (b)    "in  or  affecting  commerce". 

21  AMOUNT  OF  CIVIL  PENALTIES 

22  Sec.  202.  Section  5  (1)   of  the  Federal  Trade  Commis- 

23  sion  Act    (15  U.S.C.  45(1))    is  amended  by  striking  out 

24  "$5,000"  and  inserting  in  heu  thereof  "$10,000". 
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1  EULEMAKING  AUTHORITY 

2  Sec.  203.  Section  6{g)   of  the  Federal  Trade  Commis- 

3  sion  Act  (15  U.S.C.  46  (g)  )  is  amended  to  read  as  follows: 

4  "  (g")  ( 1 )  Fi'om  time  to  time  to  classify  corporations  and 

5  to  issue   {A)   procedural  rules,  and   (B)   rules  definino-  with 

6  specificity  acts  or  practices  wliich  ai'c  unfair  or  deceptive  to 

7  consumers  and  whicli  are  within  the  scope  of  section  5(a)  ( 1 ) 

8  of  this  Act. 

9  ''(2)  (A)  Wlien  issuing  rules  under  paragraph  (1)  (B) 

10  of  this  subsection  the  Commission  shall  proceed  in  accord 

11  with  section  55':3  of  title  5,  United  States  Code  (not  including 

12  an}'  reference  to  sections  556  and  557) .  and  shall  also:    (i) 

13  issue  an  order  of  proposed  rulemaking  stating  with  particu- 

14  larity  the  reason  for  the  proposed  rule;   (ii)  allow  mterested 

15  persons  to  comment  on  the  proposed  rule  in  writing  and  make 

16  all  such  comments  pul)licly  available;   (iii)   hold  an  informal 

17  hearing  at  which  interested  persons  may  comment  orally  on 

18  the  proposed  rule;  and    (iv)    pronudgale,  if  appropriate,  a 

19  final  rule  together  with  a  statement  of  basis  and  purpose  based 

20  on  the  information  and  comments  compiled  in  accordance 

21  with  clauses    (i) ,    (ii) ,  and    (iii).  A  verbatim  transcript  of 

22  J^i^y  oral  hearing  under  clause    (iii)   shall  be  taken  and  such 

23  transcript  shall  ])e  ])ul)licl_v  available.  During  any  such  oral 

24  hearing,   the  Commission  shall  include  an  opportunity  for 

25  cross-examination,  but  only  to  the  extent  and  in  a  manner 
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1  necessary  and  appropiiate  in  view  uf  the  nature  of  the  issue 

2  or  issues  involved,  as  determined  by  the  Commission. 

3  "(B)  The  agency  statement  to  accompany  the  adoption 

4  of  a  rule  shall  include,  among  other  things,  statements    (i) 

5  as  to  extent  of  the  acts  and  practices  treated  by  the  rule; 

6  (ii)   as  to  the  manner  in  which  and  extent  to  which  such 
'^  acts  or  practices  are  unfair  or  deceptive  to  consumers;  and 

8  (iii)    an  estimate  of  the  cost,  if  any,  to  manufacturers  and 

9  other  affected  persons  of  compliance  with  the  rule, 

■^^  "  {C)  ^yhen  any  rule  under  this  paragraph   (2)   is  pro- 

11  mulgated  and  becomes  final  a  subsequent  violation  thereof 

l-  shall  constitute  an  unfair  or  deceptive  act  or  practice  in  vio- 

1^  lation  of  section  5  (a)  ( 1)  of  this  Act. 

14  "  (3)  (A)  Not  later  than  sixty  days  after  a  rule  to  which 

15  paragraph    (2)    of  this  subsection  applies  is  prescribed  by 

16  the  Connnission,  any  person  adversely  affected  b}^  such  rule 

17  (including  a  consumer  or  consumer  organization)    may  file 

18  a  petition  with  the  United  States  court  of  appeals  for  the 

19  District  of  Columbia  or  for  the  circuit  in  which  such  person 

20  resides  or  has  his  principal  place  of  business  for  a  judicial 

21  review  of  such  rule.  Copies  of  the  petition  shall  be  forthwith 

22  transmitted  by  the  clerk  of  the  court  to  the  Connnission  or 

23  other  officer  designated  by  it  for  that  purpose.  The  Commis- 
21  sion,  acting  through  any  of  its  attorneys  designated  by  it  for 
25  such  purpose,  shall  file  in  the  court  the  record  of  the  proceed- 
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1  ings  on  which  the  Commission  based  its  rule  as  provided  in 

2  section  2112  of  title  28,  United  States  Code.  For  purposes  of 

3  this  section,  the  term  'record'  means  such  rule,  the  transcript 

4  required  by  paragraph    (2)  (A)    of  any  oral  presentation, 

5  any  written  submission  of  interested  parties,  and  any  other 

6  infomiation  which  the  Commission  considers  relevant  to  such 
"^  rule. 

^  "  (B)    If  the  petitioner  applies  to  the  court  for  leave 

^  to  adduce  additional  data,  views,  or  arguments  and  shows 

^^  to  the  satisfaction  of  the  court  that  such  data,  views,  or 

^^  arguments   are   material   and   that   there    were    reasonable 

^^  grounds   for   the   petitioner's   failure   to   adduce   such   data, 

^^  views,  or  arguments  in  the  proceeding  before  the  Commis- 

14  sion,  the  court  may  order  the  Commission  to  provide  addi- 

15  tional  opportunity  for  the  oral  presentation  of  data,  views, 

16  or  arguments  and  for  written  sulnnissions.  The  Commission 

17  may  modify  its  statement  or  make  a  new  statement  by  reason 

18  of  the  additional  data,  views,  or  arguments  so  taken  and 

19  shall  file  such  modified  or  new  statement,  and  its  recommcn- 

20  dations,  if  any,  for  the  modification  or  setting  aside  of  its 

21  original  rule,  with  the  return  of  such  additional  data,  views, 

22  or  arguments. 

23  "  (C)    Upon  the  filing  of  the  petition  under  subpara- 

24  graph    (A)    of  this  paragraph,  the  court  shall  have  juris- 

25  diction  to  review  the  rule  in  accordance  with  chapter  7  of 
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-,  title  5,  United  States  Code,  and  to  grant  appropriate  relief, 
2  including  interim  relief,  as  provided  in  such  chapter.  The 
q  rule  shall  not  be  afhrmed  unless  the  Commission's  action  is 
A  supported  by  substantial  evidence  in  the  record  taken  as  a 
5    whole.  * 

Q  "  {D)    The  judgment  of  the  com't  affirming  or  setting 

rj  aside,  in  whole  or  in  part,  any  such  rule  shall  be  final,  sub- 
g  ject  to  review  b}^  the  Supreme  Court  of  the  United  States 
Q    upon  certiorari  or  certification,  as  provided  in  section  1254 

10    of  title  28,  United  States  Code. 

21  "(E)   Remedies  under  this  paragraph   (3)   are  in  addi- 

12  tion  to  and  not  in  lieu  of  any  other  remedies  provided  by  law. 

13  "  (4)   Before  issuing  any  final  rule  authorized  by  para- 
graph   (1)  (B)    of  this  subsection,  the  Conmiission  shall — 

14 

"  (A)    make  a  determination  whether  any  act  or 
15 

practice  intended  to  be  defined  as  unfair  or  deceptive  is 
16 

an  act  or  practice  engaged  in  or  hkely  to  be  engaged  in 
17 

by  any  persons,  partnerships,  or  corporations  specifically 
18 

excepted  from  section  5(a)  (G)   of  this  Act,  and  if  so, 
19 

geneiically  describe  such  persons,  partnerships,  or  cor- 
20 

porations,  and 
21 

1  "  (B)  obtain  formal  views  as  to  the  need,  substance, 

22 

and  form  of  the  proposed  rule  from — 
23 

"  (i)    the  Comptroller  of  the  Currency,  if  any 
24 

national  bank  or  State  bank  operating  under  the 
25 
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1  Code  of  Laws  for  the  District  of  Columbia    (here- 

2  after  in  this  subsection  referred  to  as  a  'District 

3  bank') , 

4  "(ii)    the  Board  of  Governors  of  the  Federal 

5  Eeserve  System,  if  any  member  bank  of  the  Federal 

6  Reserve  S^'stem   (other  than  a  national  or  District 

7  bank) , 

8  "(iii)   fhe  Federal  Deposit  Insurance  Corpora- 

9  tion,  if  any  bank  insured  by  the  Federal  Deposit 

10  Insurance  Corporation  (other  than  a  member  of  the 

11  Federal  Reserve  System  or  a  District  bank) , 

12  "(iv)  the  Interstate  Commerce  Commission,  if 

13  any  common  carrier  (other  than  a  communications 

14  common  carrier)    subject  to  the  Acts  to  regulate 

15  commerce, 

16  "  (v)  the  Federal  Communications  Commission, 

17  if  any  communications  common  carrier  subject  to 

18  the  Communications  Act  of  1934, 

19  "  (vi)   the  Civil  Aeronautics  Board,  if  any  air 

20  carrier  or  foreign  air  carrier  subject  to  the  Federal 

21  Aviation  Act  of  1958, 

22  "  (vii)  the  Secretary  of  Agriculture,  if  any  per- 

23  son,  partnership  or  corporation  subject  to  the  Pack- 

24  ers  and  Stockyards  Act,  1921, 
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1  is  among  those  described  by  the  Commission  under  sub- 

2  paragraph  (A)  of  this  paragraph. 

3  "(5)    Notwithstanding  section  5(a)  (6)    of  this  Act, 

4  persons,  partnersliips,  and  corporations  specifically  excepted 

5  from  such  section  shall  comply  with  each  final  legislative  rule 

6  issued  under  the  authoritv  of  paragraph    (1)  (B)    of  this 

7  subsection.  romi)liance  with  the  requirements  imposed  under 

8  this  paragraph  shall  l)e  enforced  under — 

9  "  (A)  section  1818  of  title  12,  in  the  case  of— 

10  "  (i)  national  banks  and  District  banks,  by  the 

11  Comptroller  of  the  CuiTency, 

12  "(ii)    member  l)anks  of  the  Federal  Reserve 

13  System    (other   than   national   banks   and   District 

14  banks) ,  by  the  Board  of  Governors  of  the  Federal 

15  Reserve  System, 

16  "  (iii)    banks  insured  by  the  Federal  Deposit 

17  Insurance  Corporation   (other  than  members  of  the 

18  Federal  Reserve  System  and  District  banks) ,  by 

19  the  Federal  Deposit  Insurance  Corporation, 

20  "  (S)  the  Acts  to  regulate  commerce,  by  the  Inter- 

21  state  Commerce  Commission  with  respect  to  any  cora- 

22  mon   carrier    (other   than   a   communications   common 

23  carrier)    subject  to  those  Acts, 

24  "(0)    the  Communications  Act  of   1934,   by  the 
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1  Federal  Communications   Commission  with  respect  to 

2  any   conununications   common   carrier   subject   to   that 

3  Act, 

4  ''(D)    the  Federal  Aviation  Act  of  1958,  by  the 

5  Civil  Aeronautics  Board  with  respect  to  any  air  carrier 

6  or  foreign  air  carrier  subject  to  that  Act,  and 

7  "(E)   the  Packers  and  Stockyards  Act,  1921    (ex- 

8  cept  as  provided  in  section  400  of  tliat  Act).  l)y  tbe 

9  Secretary  of  Agricuhure  with  respect  to  any  activities 

10  subject  to  that  Act. 

11  "(6)    For  the  purpose  of  the  exercise  by  any  agency 

12  referred  to  in  paragraph   (5)   of  this  subsection  of  its  powers 

13  under  any  Act  referred  to  in  that  paragraph,  a  violation  of 

14  any   requirement   imposed   under  that   paragraph   shall  be 

15  deemed  to  be  a  violation  of  a  requirement  imposed  under  that 

16  Act.  In  addition  to  its  powers  under  any  provision  of  law 

17  specifically  referred  to  in  paragraph    (5)    of  this  subsection, 

18  each  of  the  agencies  refeiTed  to  in  that  paragraph  may  exer- 

19  cise,  for  the  purpose  of  enforcing  compliance  with  any  re- 

20  quirement  imposed  mider  that  paragraph,  any  other  author- 

21  ity  conferred  on  it  by  law." 

22  INJUNCTIVE  AUTllOh'iTY 

93  Sec.  204.  Section  13  of  the  Federal  Trade  Conunission 

04  Act  (15  U.S.C.  53)  is  amended  by  redesignating  subsection 

25  (b)    (and  all  references  thereto)   as  subsection   (c)   and  by 
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1  inserting  after  subsection  (a)  thereof  the  following  new  siil)- 

2  section   (b)  : 

3  "  (b)  Whenever  the  Commission  has  reason  to  believe — 

4  "  { 1 )    that  an}'  person,  partnership,  or  corporation 

5  is  engaged  in,  or  is  about  to  engage  in,  any  act  or  prac- 

6  tice  which  is  unfair  or  deceptive  to  a  consumer  and  is 

7  proliibited  by  section  5  (a) ,  and 

8  "  (2)  that  the  enjoining  thereof  pending  the  issuance 

9  of  a  complaint  by  the  Commission  under  section  5,  and 

10  vmtil  such  complaint  is  dismissed  by  the  Conmiission  or 

11  set  aside  by  the  court  on  review,  or  until  the  order  of 

12  the  Commission  made  thereon  has  become  final  within 

13  the  meanino-  of  section  5,  would  l)e  to  the  interest  of  the 

14  pubhc, 

15  the  Commission  by  any  of  its  attorneys  designated  by  it  for 

16  such  pui-pose  may  bring  suit  in  a  district  court  of  the  United 

17  States  to  enjoin  any  such  act  or  practice.  Upon  proper  show- 

18  ing  that  such  action  would  be  in  the  puldic  interest  and  after 

19  notice  to  the  defendant,  a  temporary  restraining  order  or  a 

20  preliminary  injunction  may  be  granted  without  bond.  If  a 

21  complaint  under  section  5  is  not  filed  within  such  period  as 

22  may  be  specified  l»y  the  court  after  the  issuance  of  the  tempo- 

23  rai-y  restraining  order  or  preliminary  injunction,  the  order  or 

24  injunction  may  be  dissolved  by  the  court  and  be  of  no  further 

25  force  and  effect.  Any  such  suit  shall  be  brought  in  the  district 
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1  iu  which  such  person,  partnership,  or  corporation  resides  or 

2  transacts  husiness." 

3  ENFORCEMENT  OF  ST7BPENAS 

4  Sec.  205.  Section  9  of  the  Federal  Trade  Conunission 

5  Act    (15  U.S.C.  49)  is  amended  by— 

6  (1)  striking  out  "corporation"  in  the  first  sentence 

7  of  the  first  unnumbered  paragraph  and  inserting  in  Heu 

8  thereof  "party";  and 

9  (2)    inserting   after   "Commission"   in  the  second 

10  sentence  of  the  second  unnumbered  paragraph  the  fol- 

11  lowing:  "acting  through  any  of  its  attorneys  designated 

12  by  it  for  such  purpose". 
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IX  THE  HOUSE  OF  EEPRESEXTATIVES 

ilAECH  1.1973 

Mr.  Beothill  of  Xorth  Carolina  (for  himself  and  Mr.  McCollistee;  intro- 
duced the  following  bill;  which  was  referred  to  the  Committee  on  Inter- 
state and  Foreign  Commerce 


A  BILL 

To  provide  disclosure  standards  for  written  consumer  product 
warranties  against  defect  or  malfunction  and  to  define  Fed- 
eral content  standards  for  such  warranties. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  DEFIXITIOXS 

4  Section  1 .  That,  for  the  purposes  of  this  Act : 

•5  (1)   "'Commission"  means  the  Federal  Trade  Commit 

6  sion. 

7  (2)    The  term  "consumer  product"  mean?  an}-  tangible 

8  personal  property,  normally  used  for  personal,   family,   or 

9  household  purposes,  including  an}-  such  property  intended 


30 


2 

1  to  be  attached  to  or  installed  in  any  real  property  without 

2  regard  to  whether  it  is  so  attached  or  installed.  However, 

3  the   provisions  affecting  consumer  products   in   sections   2 

4  and  3  of  this  Act  shall  apply  only  to  consiuner  products 

5  actually  costing  the  purchaser  more  than  $10  each. 

6  (3)    "Purchaser"  or  "consumer"  means  any  person  who 
'^  is  entitled  by  any  warranty  in  writing  or  service  contract 

8  in  writing  which  is  offered  or  given  to  enforce  against  the 

9  supplier  the  obligations  of  the  warranty  or  service  contract. 

10  (4)    "Reasonable  and  necessary  maintenance"  consists 

11  of  those  operations  which  the  purchaser  reasonably  can  be 

12  expected  to  perform  or  have  performed  to  keep  a  consumer 
12  product  operating  in  a  predetermined  manner  and  perform- 

14  ing  its  intended  function. 

15  (5)   The  term  "repair"  may  at  the  option  of  the  war- 

16  rantor  include  replacement  with  a  new,  identical,  or  equiv- 

17  alent  consumer  product  or  component  (s)   thereof, 

18  (6)    The   term    "replacement"   as   used   in    section    4 

19  of  this  Act,  in  addition  to  furnishing  a  new,  identical,  or 

20  equivalent  consumer  product    (or  component  (s)    thereof), 

21  shall   include   the   refunding   of   the   actual   purchase   price 

22  (less  reasonable  depreciation  based  on  actual  use)    of  the 

23  consumer  product    (1)    if  repair  is  not  commerciall}^  prac- 

24  ticable  or    (2)    if  the  purchaser  is  willing  to  accept  such 

25  refund  in  lieu  of  repair  or  replacement.  In  the  event  there 
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1  is  replacement  of  a  cousiuiier  })rodiict,   the  replaced  con- 

2  sumer  product    (free  and  clear  of  liens  and  encund^rances) 

3  shall  l>e  made  availai)le  to  the  supplier. 

4  (7)     "Supplier"    means    any    person     (including    any 

5  partnership,    coi^poration,    or   association)    engaged   in   the 

6  business  of  making  a  consumer  product  or  service  contract 
'^  availahle  to  consumers,  either  directly  or  hidirectly.  Occa- 
^  sional  sales  of  consumer  products  by  persons  not  regularly 
^  engaged  in  the  business  of  making  such  products  available 

^^  shall  not  make  such  persons  "suppliers"  within  the  meaning 

11  of  this  Act. 

1'-'  (8)     "Warrantor"   means   any   supplier   who   gives   a 

-^^  warranty  m  writmg. 

14  (9)    The  term  "warranty"  Includes  guaranty,  and  to 

15  warrant  is  to  guarantee. 

16  (10)    "Warranty  in  writing"   or  "written  warranty" 

17  means  a  warranty  in  writing  against  defect  or  malfunction  of 

18  a  consumer  product. 

19  (a)    "Full  warranty"  means  a  warranty  in  writing 

20  against  defect   or  malfunction   of  a   consumer  product 

21  Avhich  incorporates  the  Federal  standai'ds  for  warranty 

22  set  forth  in  section  4-  of  this  Act. 

23  (b)    "Limited  warranty"  means  any  warranty  in 

24  writing  against  defect  or  malfunction  of  a  consumer  prod- 

25  uct  subject  to  the  provisions  of  this  Act  which  does  not 
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1  incorporate  the  Federal  standards  for  warranty  set  forth 

2  in  section  4  of  this  Act. 

3  (11)    A  "warranty  in  writmg  against  defect  or  mal- 

4  function  of  a  consumer  product"  means — 

5  (i)  any  written  affirmation  of  fact  or  written  prom- 
V)  ise  made  at  the  time  of  sale  by  a  supplier  to  a  purchaser 

7  which  relates  to  the  nature  of  the  material  or  workman- 

8  ship  and  affirms  or  promises  that  such  material  or  work- 

9  manship  is  defect  free  or  will  meet  a  specified  level  of 

10  performance  over  a  specified  period  of  time,  or 

11  (ii)    any  undertaking  in  writing  to  refund,  repair, 

12  replace,  or  take  other  remedial  action  with  respect  to 

13  the  sale  of  a  consumer  product  in  the  event  that  the  prod- 

14  uct  fails   to   meet  the   specifications   set   forth   in   the 

15  undertaking, 

IG  which  written  affinnation,  promise,  or  undertaking  becomes 

17  part  of  the  basis  of  the  bargain  between  the  supplier  and  the 

18  purchaser. 

19  (12)   The  term  "without  charge"  means  that  the  war- 

20  rantor(s)  cannot  assess  the  purchaser  for  any  costs  the  war- 

21  rantor  or  his  representatives  incur  in  connection  with  the 

22  required  repair  or  replacement  of  a  consumer  product  war- 

23  ranted  in  writing.  The  terai  does  not  mean  that  the  warran- 

24  tor  must  necessarily  compensate  the  purchaser  for  incidental 

25  expenses.  However,  if  any  incidental  expenses  are  incurred 
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1  because  the  repair  or  replacement  is  not  made  within  a  rea- 

2  sonable  time  or  because  the  warrantor  imposed  an  unrea- 

3  sonable  duty  upon  the  purchaser  as  a  condition  of  securing 

4  repair  or  replacement,  then  the  purchaser  shall  be  entitled 

5  to  recover  such  reasonable  incidental  expenses  in  any  action 
^  against  the  warrantor  for  breach  of  warranty  under  section 
^  10(b)  of  this  Act. 

^  DISCLOSURE  EEQUIEEMENTS 

^  Sec.    2.    (a)    In   order   to  improve   the   adequacy   of 

^^    information  available  to  consumers,  prevent  deception,  and 

improve  competition  in  the  marketing  of  consumer  products, 

any  supplier  warranting  in  writing  a  consumer  product  shall 

fully  and  conspicuously  disclose  in  simple  and  readily  under- 

^^    stood  language  the  terms  and  conditions  of  said  warranty 

-'^     pursuant  to  any  regulations  issued  by  the  Commission  under 

^^*    procedures  specified  in  section  9  of  this  Act.  Such  regula- 

^ '     tions  may  require  inclusion  in  the  written  warranty  of  infor- 

-^^    mation  with  respect  to  any  of  the  following  items  among 

others : 

-^  ( 1 )  The  clear  identification  of  the  name  and  address 

9-1 

of  the  warrantor. 

22  (2)   Identity  of  the  class  or  classes  of  persons  to 

whom  the  warranty  is  extended. 

2"*^  (3)  The  products  or  parts  covered. 
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1  (4)   A  statement  of  what  the  warrantor  will  do  in 

2  the  event  of  a  defect  or  nialfimetion — at  whose  expense — 

3  and  for  what  period  of  time. 

4  (''^)  ^^  statement  of  what  the  pmx'haser  must  do  and 
^  expenses  he  must  hear. 

^  (6)    Exceptions  and  exclusions  from  the  terms  of 

"  the  warranty. 

^  (7)    The   step-hy-step   procedure   which   the   pur- 

^  chaser  should  take  in  order  to  ohtain  performance  of 

any  obligation  under  the  warranty,  including  the  identi- 

fication  of  any  class  of  persons  authorized  to  perform 

the  obligations  set  forth  in  the  warranty. 

•^^  (8)  On  \\\u\t  days  and  during  what  hours  the  war- 

14  rantor  will  perform  his  ol)ligations. 

15  (9)   The  period  of  time  within  which,  after  notice 

16  of  malfunction  or  defect,  the  warrantor  \\'ill  under  nor- 
1*7  mal  circumstances  repair,  replace,  or  otherwise  perform 

18  any  ol (ligations  under  the  warranty. 

19  (iO)    The  availability  of  any  informal  dispute  set- 

20  tlement  procedure  oflered  by  the  warrantor  and  a  re- 

21  cital  that  the  purchaser  must  resort  to  such  procedure 
22.  before  pursuing  any  legal  remedies  in  the  courts. 

23  (b)    The   Commission   is   authorized   to    determine   in 

24  accordance  with  section  9  of  this  Act  the  manner  and  form 
S'")  in   wdiich   information    ^\'i1h   respect   to   any   written   war- 
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1  ranty  shall  be  clearly  and  conspicuously  presented  or  dis- 

2  played  when  such  information  is  contained  in  advertising, 

3  labeling,  point-of-sale  material,  or  other  representations  in 

4  writing.  Nothing  in  this  Act  shall  be  deemed  to  authorize  the 

5  Commission  to  prescribe  the  duration  of  warranties  given  or 

6  to  require  that  a  product  or  any  of  its  components  be  war- 

7  ranted,   except  that  the   Commission  may  prescribe  rules 

8  pursuant  to  section  553  of  title  5,  United  States  Code,  that 

9  the  term  of  a  warranty  of  service  contract  shall  be  extended 

10  to  correspond  with  any  period  in  excess  of  a  reasonable 

11  period  (not  less  than  ten  days)  during  which  the  pm-chaser 

12  is  deprived  of  the  use  of  a  product  by  reason  of  a  defect  or 

13  malfunction.    Fm'ther,    except    as    provided    in    section    4, 

14  nothing  in  this  Act  shall  be  deemed  to  authorize  the  Com- 

15  mission  to  prescribe  the  scope  or  substance  of  written  war- 

16  ranties.  ,' 

17  DESIGNATION  OF  WAEEANTIES 

18  Sec.   3.     (a)    Any   supplier   warranting   in    writing   a 

19  consumer  product  shall  clearly  and  conspicuously  designate 

20  such  warranty  as  provided  herein  unless   exempted  from 

21  doing  so  by  the  Commission  pursuant  to  section  9  of  this  Act : 

22  (1)    If  the  wa-itten  w^arranty  incorporates  the  Federal 

23  standards  for  warranty  set  forth  in  section  4  of  this  Act, 

24  then  it  shall  be  conspicuously  designated  as  "full   (statement 

25  of  duration)"  warranty,  guaranty,  or  word  of  similar  moan- 
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1  ing.  A  waiTantor  issuing  a  written- warranty  in  compliance 

2  with  Federal  standards  shall  also  attempt  in  good  faith  to 

3  cause  the  disclosure  of  the  duration  of  the  warranty  period 

4  measured  either  by  tune  or  by  some  relevant  measure  of 

5  usage  such  as  mileage  to  the  purchaser  prior  to  the  tune  of 

6  purchase    through    advertising    by    providing    point-of-sale 
'^  materials,  or  by  other  reasonable  means. 

8  (2)    If  the  written  warranty  does  not  incorporate  the 

9  Federal  standards  for  warranty  set  forth  in  section  4  of  this 

10  Act,  then  it  shall  be  designated  in  such  manner  so  as  to  indi- 

11  cate  clearly  and  conspicuously  the  limited  scope  of  the  cov- 

12  erage  afforded. 

13  (b)   Written  statements  or  representations  such  as  ex- 

14  pressions  of  general  poHcy  concerning  customer  satisfaction 

15  which  are  not  subject  to  any  specific  limitations  shall  not  be 

16  deemed  to  be  warranties  for  purposes  of  this  Act  but  shall 

17  remain  subject  to  the  provisions  of  the  Federal  Trade  Com- 

18  mission  Act. 

19  FEDERAL    STANDARDS    FOR    WARRANTY 

20  Sec.   4.    (a)    Any   supplier  warranting   in   writing   a 

21  consumer  product  must  undertake  at  a  minimum  the  follow- 

22  ing  duties  in  order  to  be  deemed  to  have  incorporated  the 

23  Federjil  standards  for  warranty : 

24  ( 1 )    to  repair  or  replace   any   malfunctioning   or 

25  defective  waiTanted  consumer  product ; 
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1  (2)  within  a  reasonable  time;  and 

2  (3)  without  charge. 

3  In  fulfihing'  the  above  duties  the  warrantor  shall  not  im- 

4  pose  any  duty  other  than  notification  upon  any  purchaser 

5  as  a  condition  of  securing  repair  or  replacement  of  any  mal- 

6  functioning  or  defective  consumer  product  unless  the  war- 

7  rantor  can  demonstrate  that  such  a  duty  is  reasonable.  In  a 

8  determination  l)y  a  court  or  the  Commission  of  whether  or 

9  not  any  such  additional  duty  or  duties  are  reasonable,  the 

10  magnitude  of  the  economic  burden  necessarily  imposed  upon 

11  the  warrantor    (including  costs  passed  on  the  purchaser) 

12  shall  be  weighed  against  the  magnitude  of  the  burdens  of 

13  inconvenience  and  expense  necessarily   imposed  upon   the 

14  purchaser. 

15  (b)    The  above  duties  extend  from  the  warrantor  to 

16  the  purchaser. 

17  (c)   The  performance  of  the  duties  enumerated  in  sub- 

18  section   (a)  of  this  section  shall  not  be  required  of  the  war- 

19  rantor  if  he  can  show  that  damage  while  in  the  possession 

20  of  the  purchaser  or  unreasonable  use    (including  failure  to 

21  provide  reasonable  and  necessary  maintenance)   caused  any 

22  warranted    consumer    product    to    malfunction    or    become 

23  defective. 
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,  FULL  AND  LIMITED  WAEEANTING  OF  A  CONSUMER 

2  PRODUCT 

3  Sec.  5.  Nothing  in  this  Act  shall  prohibit  the  selling 
^  of  a  consumer  product  which  has  both  full  and  limited 
5  warranties  if  such  warranties  are  clearly  and  conspicuously 
Q  differentiated. 

rj  service  contracts 

8  Sec.    6.   Nothing   in   this   Act    shall   be   construed   to 

9  prevent  a  supplier  from  selling  a  service  contract  to  the 

10  purchaser  in  addition  to  or  in  lieu  of  a  warranty  in  writing 

11  if  such  contract  fully  and  conspicuously  discloses  in  simple 

12  and  readily  understood  language  the  terms  and  conditions. 

13  The  Commission  is  authorized  to  determine  in  accordance 

14  with  section  9  of  this  Act  the  manner  and  form  in  which 

15  the  terms  and  conditions  of  service  contracts  shall  be  clearly 

16  and  conspicuously  disclosed. 

17  DESIGNATION   OF  REPRESENTATIVES 

18  Sec.    7.    Arrangements   made   by   a    warrantor   for   a 

19  representative  to  perform  duties  under  a  written  warranty 

20  shall  not  relieve  the  warrantor  of  his  direct  responsibilities 

21  to  the  purchaser. 

22  LIMITATION  ON  DISCLAIMER  OF  IMPLIED  WARRANTIES 

23  Sec.  8.    (a)    There  shall  be  no  express  disclaimer  of 

24  implied  warranties  to  a  purchaser  if  any  warranty  in  writ- 

25  ing  or  service  contract  in  writing  of  a  consumer  product  is 

26  made  by  a  supplier  to  a  purchaser. 
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1  (b)  For  purposes  of  this  Act,  implied  warranties  may 

2  be  limited  only  as  to  duration  and  only  to  the  dm-ation  of  a 

3  warranty  in  writing  of  reasonable  duration,  if  such  Hmita- 

4  tion  is  conscionable  and  is  set  forth  in  clear  and  unmistakable 
^  language  and  prominently  displayed  on  the  face  of  the  war- 
^  ranty. 

'^  FEDERAL   TRADE  COMMISSION 

^  Sec,  9.  In  addition  to  the  authority  given  in  sections 

^  2  and  6  of  this  Act  pertaining  to   disclosure,   the   Com- 

^^  mission  is  authorized  to  establish  rules  pursuant  to  section 

11  553,  title  5,  United  States  Code,  upon  a  public  record  after 

1^  an  opportunity  for  an  agency  hearing  structured  so  as  to 

1*^  proceed  as  expeditiously  as  practicable,  to  determine  when  a 

14  warranty  in  writing  does  not  have  to  be  designated  in  ac- 

15  cordance  with  section  3  of  this  Act;  to  define  in  detail  the 

16  disclosure  requirements  in  paragraph   (2)   of  subsection   (a) 

17  of  section  3;  and  to  define  in  detail  the  duties  set  forth  in 

18  subsection    (a)    of  section  4  of  this  Act  and  their  appUca- 

19  l)ility  to  warrantors  of  different  categories  of  consumer  prod- 

20  nets  with  ''full"  warranties. 

21  PRIVATE  REMEDIES 

22  Sec.    10.    (a)    Congress   hereby   decbives   it   to    be    its 

23  policy  to  encourage  supi)liers  to  establisb  ])i'ocedures  where))y 

24  consumer  disputes  are  fairly  and  expeditiously  settled  tliroiigii 

25  informal  dispute  settlement  mechanisms.  Such  informal  dis- 
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1  |)utc  sottleiiiciit  procedures  should  be  created  by  suppliers 

2  in  cooperation  wirli  independent  and  governmental  entities 

3  ])ursuant   to   g-uidelines   established  by    the   Commission.    If 

4  a  supplier  incorporates  a.ny  such  informal  dispute  settlement 
^  procedure  in  any  VN-ritlen  warranty  or  service  contract,  such 
^  dispute  procedure  shall  initially  l)e  used  1)y  any  consumer 
"^  to  resolve  any  complaint   arising  under   such   warranty   or 

5  service  contract.  The  l)ona  fide  (»peration  of  any  such  chspute 
^  }trocedure   shall   l)e   sul>ject   to   review   by   the   Connnission 

^^  on  its  own  initiative  or  upon  written  complaint  filed  by  any 

injured  party. 

12  (b)    Any  purchaser  damaged  by  the  failure  of  a  sup- 

^"^  plier    to    comply    with    any    oJjligations    assumed    under    a 

14  written  warranty  or  written  service  contract  su1)ject  to  this 

15  Act  may  bring  suit  for  bre;;ch  of  such  warranty  or  service 
IG  contract  in  an  appropriate  district  court  of  the  United 
1^  States  sul)ject  to  the  jurisdictional  re(|uirements   of  sectiim 

18  i;]:n,  title  28.  United  Slates  Code,  and  any  purchaser  dam- 

19  aged  by  the  failure  of  a  supplier  to  comply  with  any  obliga- 

20  tions  ;>ssumed  under  a  written  warranty  or  written  service 

21  contract   subject  to  this  Act   may  bring  suit   in  any  State 

22  or  District   of   Columbia   court   of   competent   jurisdiction: 

23  Proridcd,  1'liat  ])ri(tr  to  commencing  any  legal  proceeding 

24  for  breach  of  warranty  or  service  contract,  each  purchaser 

25  whose  claim  is  presented  therein  must  have  afforded  the 
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1  supplier  a  reasonable  opportunity  to  cure   the  breach   in- 

2  eluding  the  utilization  of  any  informal  dispute  settlement 

3  mechanisms  established  pursuant  to  subsection    (a)    of  this 

4  section.  Nothing  in  this   subsection  shall  be  construed  to 

5  change  in  any  way  the  jmisdictional  prerequisites  or  venue 

6  requirements  of  any  State. 

7  GOVERNMENT  ENFOECEMENT 

8  Sec.  11.    (a)    It  shall  be  unlawful  and  a  violation  of 

9  section  5(a)  (1)    of  the  Federal   Trade  Commission  Act 

10  (15  U.S.C.  5G  (a)  (1) )  for  any  person  (including  any  part- 

11  nership,  corporation,  or  association)  subject  to  the  provisions 

12  of  this  Act  to  faU  to  comply  with  any  requirement  imposed 

13  on  such  person  by  or  pursuant  to  this  Act  or  to  violate  any 
-, ,  prohibition  contained  in  this  Act. 

-f.  (b)  (1)    The  district  courts  of  the  United  States  shall 

^r.  have  jurisdiction  to  restrain  violations  of  this  Act  in  an  action 

yj  by  the  Attorney  General  or  by  the  Commission  by  any  of  its 

^Q  attorneys  designated  by  it  for  such  purpose.  Upon  a  proper 

^Q  showing,  and  after  notice  to  the  defendant,   a  temporary 

2Q  restraining  order  or  prehminary  injunction  may  be  granted 

22  without  bond  under  the  same  conditions  and  principles  as 

22  injunctive  reUef  against  conduct  or  threatened  conduct  that 

23  will  cause  loss  or  damage  is  granted  by  courts  of  equity: 
2A  Provided,  however,  That  if  a  complaint  is  not  filed  within 
25  such  period  as  may  be  specified  by  the  court  after  the  issu- 
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1  ance  of  the  restraining  order  or  preliminary  injunction,  the 

2  order  or  injunction  may,  upon  motion,  be  dissolved.  When- 

3  ever  it  appears  to  the  court  that  the  ends  of  justice  require 

4  that  other  persons  should  be  parties  in  the  action,  the  court 

5  may  cause  them  to  be  summoned  whether  or  not  they  reside 

6  in  the  district  in  which  the  court  is  held,  and  to  that  end 
'^  process  may  be  served  in  any  district. 

8  (2)  Civil  investigative  demands. 

9  (i)  Whenever  the  Attorney  General  has  reason  to  be- 
1^  lieve  that  any  person  under  investigation  may  be  in  posses- 
^^  sion,  custody,  or  control  of  any  documentary  material, 
^^  relevant  to  any  violation  of  this  Act,  he  may,  prior  to  the 
^^  institution  of  a  proceeding  under  this  section,  cause  to  be 

14  served  upon  such  person  a  civil  investigative  demand  rcquir- 

15  ing  such  person  to  produce  the  documentary  material  for 
IG  examination. 

17  (ii)  Each  such  demand  shall— 

18  ( 1 )  state  the  nature  of  the  conduct  alleged  to  consti- 

19  tute  the  violation  of  this  Act  which  is  under  investi- 

20  gation ; 

21  (2)  describe  the  class  or  classes  of  documentaiy  ma- 

22  terial  to  be  produced  thereunder  with  such  definiteness 

23  and  certainty  as  to  permit  such  material  to  be  fairly 

24  identified; 

25  (3)   proscribe  a  rctura  date  which  will  provide  a 
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1  reasonable  period  of  time  within  which  the  material  so 

2  demanded  may  he  assembled  and  made  available  for  in- 

3  spection  and  copying  or  reproduction;  and 

4  (4)    identify  the  custodian  to  whom  such  material 

5  shall  be  furnished. 

6  (iii)  No  demand  shall — 

7  (1)   contain  any  requirement  which  would  be  held 

8  unreasonable  if  contained  , in  a  slibpena  duces  tecum  is- 

9  sued  b}^  a  court  of  the  United  States  in  a  proceeding 

10  brought  under  this  section ;  or 

11  (2)  require  the  production  of  any  documentary  evi- 

12  dence,   which   would  be   privileged   from   disclosure   if 

13  demanded  by  a  subpena  duces  tecum  issued  by  a  court 

14  of   the    United    States    in    any   proceeding   under    this 

15  section. 

16  (iv)    Any  such  demand  may  be  served  at  any  place 

17  within  the  territorial  jurisdiction  of  any  court  of  the  United 

18  States. 

19  (v)  Service  of  any  such  demand  or  of  any  petition  fded 

20  under  subparagraph  (vii)  of  this  section  may  be  made  upon 

21  a  person,  partnership,  corporation,  association,  or  other  legal 

22  entity  by — 

23  (1)    delivering  a   duly   executed   copy   thereof  to 

24  such  person  or  to  any  partner,  executive  oflficer,  manag- 

25  ing  agent,  or  general  agent  thereof,  or  to  any  agent 

94-513   O  -  73  -  4 
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1  thereof  authorized  by  appointment  or  by  law  to  receive 

2  service  of  process  on  behalf  of  such  person,  partnership, 

3  corporation,  association,  or  entity ; 

4  (2)  delivering  a  duly  executed  copy  thereof  to  the 

5  principal  office  or  place  of  business  of  the  person,  partner- 
G  ship,  corporation,  association,  or  entity  to  be  serv'ed;  or 

7  (3)  depositing  such  copy  in  the  United  States  mails, 

8  by  registered  or  certified  mail  duly  addressed  to  such 

9  person,  partnership,  corporation,  association,  or  entity 

10  at  its  principal  office  or  place  of  busmess. 

11  (\d)    A  verified  return  by  the  individual  serving  any 

12  such  demand  or  petition  setting  forth  the  manner  of  such 

13  service  shall  be  proof  of  such  service.  In  the  case  of  service 

14  by  registered  or  certified  mail,  such  return  shall  be  accom- 

15  panied  by  the  return  post  ofiice  receipt  of  delivery  of  such 
1^  demand. 

17  (vii)  The  provisions  of  sections  4  and  5  of  the  Antitrust 

18  Civil  Process  Act   (15  U.S.C.  1313,  1314)    shall  apply  to 

19  custodians  of  material  produced  pursuant  to  any  demand  and 

20  to   judicial   proceedings  for   the   enforcement   of   any   such 

21  demand  made  pursuant  to  this  section:  Provided,  however, 

22  That  documents  and  other  information  obtained  pursuant  to 

23  any  civil  investigative  demand  issued  hereunder  and  in  the 

24  possession  of  the  Department  of  Justice  may  be  made  avail- 

25  able  to  duly  authorized  representatives  of  the  Commission 
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1  for  the  purpose  of  investigations  and  proceedings  under  tliis 

2  title  and  under  the  Federal  Trade  Commission  Act  suhject 

3  to  the  limitations  upon  use  and  disclosure  contained  in  sec- 

4  tion  4  of  the  Antitrust  Civil  Process  Act  (15  U.S.C.  1313) . 

5  SAVING  I^EOVISION 

()  Sec.   12.  Nothing  contained  in  this  Act  shall  be  con- 

7  strued  to  repeal,  invalidate,  or  supersede  the  Federal  Trade 

8  Commission  Act    (15  U.S.C.  41    et  seq.)    or  any  statute 

9  defined  therein  as  an  Antitrust  Act. 

10  SCOPE 

11  Sec.  13.   (a)  The  provisions  of  this  Act  and  the  powers 

12  granted    hereunder    to    the     Commission     and     Attorney 

13  General  shall  extend  to  all  sales  of  consumer  products  and 

14  service  contracts  affecting  interstate  commerce:   Provided, 

15  however,  That  such  provisions  and  powers  shall  not  be  ap- 
IG  plicable  to  any  warranty  the  making  or  content  of  which  is 

17  otherwise  governed  by  Federal  law:  And  provided  further, 

18  however.  That  where  only  a  portion  of  a  written  warranty 

19  is  so  governed  by  Federal  law,  the  remaining  portion  shall 

20  be  subject  to  such  provisions  and  powers. 

21  (b)    Labeling,   disclosure,   or  other  requirements  of  a 

22  State  with  respect  to  written  warranties  and  performance 

23  thereunder,  inconsistent  with  those  set  forth  in  section  2,  3, 

24  or  4  of  this  Act  or  with  mles  and  regulations  of  the  Com- 

25  mission  issued  in  accordance  with  the  procedures  set  forth 
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1  in  section  9  of  this  Act,  or  with  ojuidehncs  of  the  Commission 

2  shall  not  be  applicable  to  wan-anties  complying  therewith. 

3  However,  if,  upon  application  of  an  appropriate  State  agency, 

4  the  Conunission  determines   (pursuant  to  rules  issued  in  ac- 

5  cordance  with  the  Federal  Trade  Commission  Act,  as  amend- 

6  ed)  that  any  requirement  of  such  State  (other  than  a  labeling 

7  or  disclosure  requirement)  covering  any  transaction  to  which 

8  this  Act  applies  ( 1 )  affords  protection  to  consumers  greater 

9  than  the  requirements  of  this  Act  and   (2)   does  not  unduly 

10  burden   interstate   commerce,    then   transactions   com]>lying 

11  with  any  such  State  requirement  shall  be  exempt  from  the 

12  provisions  of  this  Act  to  the  extent  specified  in  such  deter- 

13  mination  for  as  long  as  the  State  continues  to  administer  and 

14  enforce  effectively  any  such  greater  requirement. 

15  (c)   Nothing  in  this  Act  shall  be  construed  to  supersede 

16  any  provision  of  State  law  regarding  consequential  damages 

17  for  injury  to  the  person. 

18  EFFECTIVE  DATE 

19  Sec.  14.    (a)    Except  for  the  limitations  in  subsection 

20  (b)    of  this  section,  this  Act  shall  take  effect  six  months 

21  after  the  date  of  its  enactment  but  shall  not  apply  to  con- 

22  sumer  products  manufactured  prior  to  such  effective  date. 

23  (b)    Those  requirements  in  this  Act  which  cannot  be 

24  reasonably  met  without  the  promulgation  of  rules  by  the 

25  Commission  shall  take  effect  six  months  after  the  final  pub- 
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1  lication  of  such  rules:  Provided,  That  the  Commission,  for 

2  good  cause  shown,  may  provide  designated  classes  of  sup- 

3  pliers  up  to  an  additional  six  months  to  bring  their  written 

4  warranties  into  compliance  with  rules  i^romulgatcd  pursuant 

5  to  this  Act. 

6  (c)    The  Commission  shall  promulgate  initial  niles  for 

7  initial  implementation  of  this  Act  including  guidelines  for 

8  establishment  of  informal  dispute  settlement  procedures  pur- 

9  suant  to  section  10(a)   as  soon  as  possilde  after  enactment 

10  but  in  no  event  later  than  one  year  after  the  date  of  enact- 

11  ment. 
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Civil  Aeronautics  Board, 
Washinffton,  D.C.,  March  27, 1973. 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, Washington,  D.C. 

Dear  Mb.  Chairman  :  This  is  in  reply  to  your  request  for  the  Board's  views  on 
H.R.  20,  the  "Consumer  Product  Warranties  and  Federal  Trade  Commission 
Improvements  Act  of  1973,"  with  respect  to  which  hearings  are  to  be  continued 
on  March  27. 

The  Board's  principal  interest  in  the  bill  lies  in  section  203,  which  would  amend 
the  Federal  Trade  Commission  Act  so  as  to  expand  the  FTC's  authority  to  issue 
regulations  defining  unfair  or  deceptive  practices.  The  section  appears  to  be 
premised  on  the  assumption  that  the  FTC  would  issue  regulations  specifying  acts 
or  practices  that  would  be  unfair  or  deceptive  for  all  industries,  and  the  Board 
would  not  object  to  this.  However,  the  section  is  not  so  limited.  In  the  Board's 
view,  the  FTC  could  promulgate  regulations  specifying  certain  acts  as  unfair 
or  deceptive  if  performed  by  air  carriers  or  foreign  air  carriers,  which  is  pres- 
ently a  responsibility  of  the  Board  under  section  411  of  the  Federal  Aviation  Act, 
but  not  designating  "them  as  such  for  other  businesses.  Moreover,  it  is  not  clear  to 
what  extent  the  Board's  authority  under  section  411  to  deal  with  unfair  or 
deceptive  practices  by  air  carriers  or  foreign  air  carriers  would  be  impaired. 

For  these  reasons,  the  Board  urges  that  it  be  made  clear,  either  by  modification 
of  section  203  or  by  inclusion  of  appropriate  material  in  the  bill's  legislative 
history,  that  the  air  transportation  industry  will  not  be  singled  out  to  the 
exclusion  of  others  in  the  designation  of  acts  which  are  unfair  or  deceptive,  and 
that  the  Board's  authority  under  section  411  will  not  be  impaired.  In  the  event 
that  this  is  not  deemed  to  be  desirable,  the  Board  believes  that  the  section  should 
be  deleted,  and  that  further  study  should  be  given  to  expansion  of  the  FTC's 
rulemaking  authority.  In  this  connection,  the  Board  notes  that  although  H.R. 
5021.  which  is  to  be  considered  at  the  hearings,  also  expands  the  FTC's  rule- 
making authority,  it  does  not  contain  provisions  similar  to  those  of  section  203. 

The  Board  does  not  wish  to  testify  at  the  hearings,  but  requests  that  a  copy  of 
this  letter  be  incorporated  in  the  hearing  record. 

The  Oflice  of  Management  and  Budget  advises  that  there  is  no  objection  to  the 
submission  of  this  report,  but  times  does  not  permit  obtaining  the  views  of  the 
Administration  with  respect  thereto. 
Sincerely, 

Robert  D.  Timm, 

Chairman. 


Federal  Deposit  Insurance  Corporation, 

Office  of  the  Chairman, 
Washington,  D.C,  May  17, 1973. 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, Rayburn  House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  refers  to  your  letter  requesting  a  report  on  H.R.  20. 
93d  Congress,  a  bill  to  be  cited  as  the  "Consumer  Product  Warranties  and  Federal 
Trade  Commission  Improvements  Act  of  1973." 

Section  203  of  H.R.  20  would  amend  section  6(g)  of  the  Federal  Trade  Com- 
mission Act  (15  U.S.C.  46(g) )  to  grant  the  FTC  express  authority  to  specify,  by 
regulation,  practices  which  are  unfair  or  deceptive  to  consumer.s  within  the 
meaning  of  section  5(a)  (1)  of  that  Act  declaring  such  practices  to  be  unlawful. 
Paragraph  (4)  of  the  proposed  revision  of  section  6(g)  would  i>ermit  the  FTC 
to  apply  such  unfair  trade  practice  regulations  to  insured  banks  after  obtaining 
the  formal  views  of  the  Federal  bank  regulatory  agencies,  and  paragraph  (5) 
would  require  the  Federal  bank  regulatory  agencies  to  enforce  compliance  with 
such  FTC  regulations  as  to  the  banks  within  their  respective  jurisdictions. 

Because  of  the  unique  character  of  the  banking  business  and  the  special  exper- 
tise which  the  Federal  bank  regulatory  agencies  have  developed  over  the  years 
in  regulating  the  banking  industry,  we  believe  that  explicitly  conferring  unfair 
trade  practice  jurisdiction  on  these  agencies  would  clearly  be  a  more  appropriate 
way  of  establishing  a  comprehensive  and  integrated  regulatory  framework  for 
policing  unfair  or  deceptive  practices  that  may  be  engaged  in  from  time  to  time 
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by  certain  banks,  than  granting  comparable  jurisdiction  to  the  FTC.  Following 
the  model  established  by  the  Truth  in  Lending  Act,  we  would  recommend  that 
Congress  designate  one  of  the  Federal  hank  regulatory  agencies  to  issue  the 
substantive  rules  in  the  unfair  trade  practice  area  which  would  apply  to  all 
federally  insured  banks,  with  authority  to  enforce  such  rules  being  granted  to  all 
of  the  Federal  bank  regulatory  agencies  in  respect  of  the  institutions  which  they 
regularly  examine.  In  exercising  this  legislative  rulemaking  power,  the  desig- 
nated bank  regulatory  agency  could  be  required  to  consult  with  the  FTC  for  the 
purpose  of  avoiding  the  issuance  of  rules  applicable  to  banks  which  would 
conflict  Avith  similar  rules  which  the  FTC  might  issue  or  contemplate  issuing  in 
the  nonbauking  area. 
Sincerely, 

Frank  Wille,  Chairman. 

Federal  Reserve  System, 
Chairman  of  the  Board  of  Governors, 

WasMngton,  B.C.,  April  3, 1973. 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, Washington,  B.C. 

Dear  Mr.  Chairman  :  I  am  writing  in  response  to  your  request  of  February  15 
for  a  report  on  H.R.  20,  a  bill  which  would,  among  other  things,  expand  the  con- 
sumer protection  powers  of  the  Federal  Trade  Commission.  Title  II  of  H.R.  20 
grants  the  F.T.C.  the  authority  to  issue  rules  defining  unfair  or  deceptive  acts  or 
practices,  and  would  direct  the  Federal  banking  agencies  to  enforce  any  rules 
F.T.C.  might  promulgate  affecting  financial  institutions  under  the  jurisdiction  of 
the  bank  supervisory  agencies. 

The  Board  expressed  its  views  on  a  similar  proposal  embodied  in  Title  II  of 
H.R.  4809  as  reported  on  June  29,  1972,  by  the  Subcommittee  on  Commerce  and 
Finance.  Our  views  were  set  forth  at  that  time  in  a  letter  dated  July  13,  1972,  to 
the  Honorable  William  L.  Springer,  and  we  wisli  to  reiterate  those  views  today. 

With  regard  to  financial  institutions,  tlie  Board  considered  two  questions 
relating  to  legislation  along  the  lines  of  Title  II  of  H.R.  20 :  first,  what  is  the 
proper  locus  of  enforcement  authority  ;  and.  second,  what  is  the  proper  locus  of 
rule-writing  authority? 

The  Board  believes  that  enforcement  authority  should  be  divided,  as  provided 
in  Title  II.  among  the  three  Federal  bank  supervisory  agencies  (as  was  done  in 
the  Truth  in  Lending  Act)  and  that  rule- writing  authority  should  be  placed  in  a 
single  banking  agency. 

Ideally,  rule-writing  authority  for  all  agencies,  banking  and  nonbanking, 
should  be  placed  in  a  single  agency,  to  avoid  the  problems  of  possibly  conflicting 
rules  as  to  what  may  be  "unfair  or  deceptive"  acts  or  practices,  particularly 
where  the  same  classes  of  creditors  are  involved.  However,  the  Board  believes 
that  a  single  bank  supervisory  agency  (as  opposed  to  the  Federal  Trade  Com- 
mission) should  be  given  rule-writing  authority  over  Federally-.supervised  finan- 
cial institutions.  While  this  would  involve  divi.sion  of  rule-writing  authority 
between  two  agencies,  the  two  would  be  concerned  with  different  classes  of 
creditors,  and  to  a  certain  extent,  different  trade  practices.  Through  their  long 
experience  with  the  unique  character  of  financial  institutions,  the  Federal  bank 
supervisory  agencies  have  developed  the  requisite  background  and  expertise  to 
formulate  rules  sensitive  to  the  complex  roles  of  these  institutions  in  the  national 
economy. 

One  consideration  which  motivates  the  Board  to  recommend  that  Congress 
provide  a  banking  agency  with  tlie  authority  to  write  rules  for  Federally- 
supervised  financial  in.stitutions  in  dealing  with  consumers  is  the  rapid  change 
taking  place  in  the  payments  system.  Financial  institutions  are  currently  in  the 
transitional  stage  between  the  use  of  cheeks  for  the  settlement  of  accounts  and 
an  electronic  payments  system.  A  numl)er  of  innovations  promise  to  become  a 
part  of  the  future  system  of  electronic  payments,  including  credit  cards  and 
point-of-sale  terminals  for  on-line  computer  operation.  There  is  no  question  that 
consumers  will  be  the  ultimate  beneficiaries  of  the  changes  that  are  beginning  to 
be  made  in  the  i>ayments  field,  but  in  this  critical  transitional  phase  where  the 
final  shape  of  the  system  is  still  unclear,  regulatory  action  must  be  carefully 
de.signed  to  reflect  both  the  legitimate  interests  of  consumers  and  the  concurrent 
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need  that  financial  institutions  be  allowed  to  proceed  with  their  innovations  and 

experiments  leading  toward  the  new  payments  system. 

The  surest  way  for  this  objective  to  be  served,  we  believe,  is  for  Congress  to 

give  a  single  banking  agency  the  authority  to  write  rules  against  unfair  and 

deceptive  consumer  practices  in  the  financial  institution  field. 

Sincerely  yours,  ^   _ 

Arthur  F.  Burns. 

Interstate  Commerce  Commission, 

Office  of  the  Chairman, 
Washington,  D.C.,  April  12, 1973. 

Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, Washington,  D.C. 

Dear  Chairman  Staggers  :  This  supplements  my  letter  to  you  dated  Fe<bru- 
ary  27,  1973,  concerning  H.R.  20,  a  bill  designed  to  improve  the  disclosure  of 
warrantv  information  available  to  consumers;  to  improve  minimum  standards 
for  warranties ;  and  to  improve  the  effectiveness  of  the  Federal  Trade  Commis- 
sion. We  re%'iewed  and  analyzed  the  bill  and  we  have  no  comments  to  make  on 
the  provisions  in  Title  I,  except  that  in  section  101(10),  line  21,  page  3,  the  word 
"access"  apparently  should  be  "assess".  Our  comments  on  Title  II  of  the  bill  are 
restricted  to  those  sections  which  are  relevant  to  our  function  as  the  economic 
regulator  of  the  nation's  surface  transiwrtation  system. 

Section  203  of  the  bill  would  amend  .section  6(g)  of  the  Federal  Trade  Com- 
mission Act  .so  as  to  enable  the  Federal  Trade  Commission  to  exercise  jurisdic- 
tion over  carriers  subject  to  the  Interstate  Commerce  Act  in  the  area  of  consumer 
protection.  Duplicating  jurisdiction  will  be  achieved  by  conferring  upon  the 
Federal  Trade  Commission  the  power  to  issue  rules  which  define  carriers'  acts  or 
practices  as  being  unfair  or  deceptive  to  consumers ;  and,  consequently,  unlawful 
pursuant  to  section  5(a)  (1)  of  the  Federal  Trade  Commission  Act.  The  power  to 
enforce  compliance  with  these  rules  is  retained  with  us. 

We  feel  that  such  a  grant  of  duplicative  jurisdiction  will  unnecessarily  com- 
plicate the  regulatory  process.  The  public  record  on  consumer  protection  amassed 
by  us  plainly  shows  our  strong  concern  for  protecting  the  interests  of  the 
consumer.  That  concern  has  manifested  itself  in  investigations  into  matters  in 
which  the  consumer  has  an  interest.  For  example,  in  Ex  Parte  No.  263,  Loss  and 
Damage  Claims,  new  rules  for  handling  loss  and  damage  claims  were  promul- 
gated after  we  decided  that  rules  adopted  by  groups  or  associations  of  carriers 
to  re.s.trict  their  liability  on  claims  for  concealed  loss  and  damage  were  unlawful. 
In  other  proceedings,  we  issued  regulations  to  implement  the  national  policy  for 
a  better  environment.  Ex  Parte  No.  MC-85.  Transportation  of  "Waste"  Products 
for  Reuse,  and  Ex  Parte  No.  55  (Sub-No.  4),  Implementation-NaVl.  Environ- 
mental Policy  Act,  1969. 

In  the  key  area  of  household  goods  movements,  many  actions  have  been  taken 
to  benefit  the  consumer.  In  Ex  Parte  No.  MC-19  (Sub-No.  13),  Petition  for 
Declaratory  Order  Household  Goods,  we  ruled  that  a  .shipper  of  household  goods 
is  not  required  to  pay  and  a  carrier  of  household  goods  is  not  required  to  collect 
its  published  freight  charges  (except  any  specific  charge  which  is  charged  to 
permit  the  shipper  to  recover  in  excess  of  60  cents  per  pound  the  released  rate 
liability)  when  the  shipment  of  household  goods  is  totally  destroyed  en  route.  In 
Ex  Parte  No.  MC-19  (Sub-No.  14),  Practices  of  Motor  Common  Carriers  of 
Household  Goods  (Reiveighing  of  Shipments),  our  reweighing  regulations  for 
household  goods  carriers  were  revised  so  as  to  distribute  the  cost  of  reweighing 
more  equitably  between  the  carrier  and  the  shipper. 

In  another  action,  it  was  decided  that  household  goods  shippers  are  entitled  to 
have  shipments  transported  without  reserving  specific  space  in  a  vehicle.  Esti- 
mates or  charges  based  on  space  reservation  for  a  portion  of  a  vehicle  are 
prohibited.  Carriers  will  be  required  to  submit  quarterly  reports  of  split  loads 
weighing  less  than  10,000  pounds.  Ex  Parte  No.  MC-19  (Sub-No.  15),  Reservation 
of  Vehicle  Space  by  Shippers. 

Now  under  consideration  is  the  issue  of  whether  or  not  we  can  authorize  the 
use  of  credit  card  systems  by  motor  carriers  of  household  goods.  A  petition  seek- 
ing the  institution  of  a  rulemaking  proceeding  has  been  filed  and  statements  have 
been  received.  See,  Ex  Parte  No.  MC-19   (Sub-No.  16),  Modification  of  Parts 
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1322  d  1056.8— General  Rules  and  Regulations  of  Motor  Carriers  of  Household 
Goods  (Credit  Card  System).  .      .         ^.     .■  * 

Since  May  1972,  this  Commission  has  instituted  nine  major  investigations  ot 
household  goods  carriers,  four  of  which  have  already  resulted  in  Cease  and 
Desist  Orders  against  future  violations  as  well  as  partial  suspensions  of  the 
carriers'  operating  authorities.  These  actions  illustrate  this  Commissions  con- 
tinuing  efforts    to    assure    maximum   compliance   with   its   consumer-oriented 

household  goods  regulations.  . ,       ^  ^,       «    ^      <. 

In  Smoking  on  Interstate  Buses,  114  M.C.C.  2o6,  we  considered  the  effects  of 
smoking  on  nonsmoking  bus  passengers  and  adopted  rules  designed  to  alleviate 
the  substantial  nuisance  and  probable  health  hazard  caused  by  such  "secondary 
mrxokp 

other  pending  rulemaking  proceedings  of  note  include  Ex  Parte  No.  278,  Equal 
Opportunity  in  Surface  Transportation;  Ex  Parte  No.  272,  Investigation  into 
Limitations  of  Carrier  Service  on  C.O.D.  and  Freight  Collect  Shipments;  and 
Ex  Parte  No.  MC-80,  Maintenance  of  Service  Request  Records  ly  Motor  Com- 
mon Carriers  of  Property.  Statements  from  interested  parties  have  been  received 
in  all  three  proceedings  and  they  are  currently  receiving  the  Commission's 
attention.  ,.  , 

Clearly,  these  actions  demonstrate  that  we  are  utilizing  our  exiiertise  and 
personnel  to  effectuate  a  National  Transportation  Policy  in  the  public  interest. 
If  the  Congress  were  to  authorize  us  to  exmnd  our  consumer  information  and 
protection  programs  and  authorize  funds  and  personnel  in  order  to  accomplish 
this  goal,  greater  achievements  could  be  expected. 

The  actions  taken  by  the  Commission  on  its  own  initiative  are  supplemented 
by  those  proceedings  which  are  brought  about  as  a  result  of  petitions  or  com- 
plaints filed  with  us.  Under  pre.sent  procedure  any  party,  including  the  Federal 
Trade  Commission,  can  file  a  complaint  alleging  that  a  carrier  is  engaging  in  an 
unfair  or  deceptive  act  or  practice.  The  Commission  has  statutory  authority  to 
investigate  the  complaint  and,  if  necessary,  to  order  the  carrier  to  discontinue 
the  practice.  Since  this  result  can  be  achieved  under  existing  law  and  procedures, 
we  can  see  no  sound  reason  for  duplicating  that  capability  by  the  procedures 
established  in  section  203  of  the  bill. 

Finally,  we  believe  that  to  the  greatest  extent  possible,  the  regulation  of  the 
surface  "transportation  industry  should  be  maintained  in  one  Federal  agency. 
Overlapping  jurisdiction  between  several  agencies  can  result  in  wasteful,  dupli- 
cative efforts  and  in  confusion  as  to  which  body  has  the  primary  responsibility 
in  a  given  area.  It  is  our  view  that  the  agency  which  is  in  daily  contact  with  the 
carriers  and  familiar  with  their  method  of  doing  business  is  best  suited  to 
monitor  and  regulate  their  activities. 

The  Interstate  Commerce  Commission  is  the  agency  with  the  requisite  exper- 
tise in  the  area  of  surface  transportation  and  should  continue  to  regulate  the 
practices  and  operations  of  common  carriers  under  our  jurisdiction.  We,  there- 
fore, urge  that  section  203  be  amended  so  as  to  exclude  carriers  subject  to  our 
jurisdiction  from  the  provisions  contained  therein. 
Sincerely  yours, 

George  M.  Stafford, 

Chairman. 

Department  of  the  Treasury, 
Office  of  the  General  Counsel, 

Washington,  B.C.,  May  15, 1973. 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, Raybiirn  House  Office  Building,  Washington,  B.C. 
Dear  Mr.  Staggers  :  Reference  is  made  to  your  request  for  the  views  of  this 
Department  on  H.R.  20,  "To  provide  minimum  disclosure  standards  for  written 
consumer  product  warranties  against  defect  of  malfunction  ;  to  define  minimum 
Federal  content  standards  for  such  warranties ;  to  amend  the  Federal  Trade 
Commission  Act  in  order  to  improve  its  consumer  protection  activities :  and  for 
other  purposes." 

Title  I  of  the  proposed  legislation  would  provide  minimum  disclosure  stand- 
ards for  written  consumer  product  warranties  and  would  establish  Federal 
minmum  standards  for  such  warranties.  The  Department  has  no  comment  on 
Title  I. 
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Title  II  is  intended  to  strengthen  the  role  of  the  Federal  Trade  Commission  in 
its  consumer  protection  activities.  Section  203  of  Title  II  would  eliminate  the 
exemption  for  national  banks  contained  in  section  5(a)  (6)  of  the  Federal  Trade 
(\>mmission  Act  (15  U.S.C.  45  (a)(6)),  and  would  give  the  Federal  Trade 
Commission  rule-making  authority  to  determine  unfair  or  deceptive  trade  prac- 
tices with  reference  to  banks,  including  national  banks.  It  would  provide,  in  cases 
involving  national  banks,  that  advisory  views  before  rule-making  be  obtained 
from  the  Comptroller  of  the  Currency  and  would  vest  in  the  Comptroller  the 
responsibility  of  enforcing  compliance  with  the  rules  laid  down  by  the 
Commission. 

The  Department  is  opposed  to  vesting  the  unfair  trade  practices  rule-making 
authority  over  banks  in  the  Federal  Trade  Commission.  Bank  regulating  agencies 
have  particular  expertise  in  the  field  of  banking  and  should,  therefore,  have 
jurisdiction  over  rule-making  as  well  as  rule-enforcing.  The  fact  that  in  the  bill, 
the  rules  would  be  enforced  by  the  hanking  agencies  is  in  itself  a  recognition  of 
this  special  competence. 

In  the  event  the  bill  receives  favorable  consideration,  the  Department  recom- 
mends that  the  exemption  of  banks  contained  in  the  Federal  Trade  Commission 
Act  be  continued  and  that  the  bill  be  amended  to  authorize  bank  regulatory 
agencies  to  utilize  their  administrative  enforcement  powers  and  to  issue  rules 
designed  to  prevent  banks  from  engaging  in  practices  determined  to  be  unfair  or 
deceptive. 

The  Department  has  been  advised  by  the  Ofiice  of  Management  and  Budget 
that  there  is  no  objection  from  the  .standpoint  of  the  Administration's  program 
to  the  submission  of  this  report  to  your  Committee. 
Sincerely  yours, 

Donald  L.  E.  Ritger, 
Acting  General  Counsel. 

Mr.  Moss.  As  our  first  and  only  witness  this  morning,  I  am  most 
pleased  to  recognize  the  new  chairman  of  the  Federal  Trade  Com- 
mission, Hon.  I^wis  A.  Engman. 

Mr.  Chairman,  welcome  to  this  committee. 

STATEMENT  OF  HON.  LEWIS  A.  ENGMAN,  CHAIRMAN,  FEDERAL 

TRADE  COMMISSION 

Mr.  ExGMAx.  Thank  you,  Mr.  Chainnan.  I  am  very  happy  to  have 
the  opportunity  to  come  before  this  subcommittee  this  morning  to 
express  the  views  of  the  Federal  Trade  Commission  with  respect  to 
H.R.  20  and  H.R.  5021,  dealing  with  consumer  product  warranties 
and  Federal  Trade  Commission  Act  amendments  and  improvements. 

I  am  particularly  pleased  to  come  before  this  subcommittee,  as  it 
is  my  first  appearance  as  Chairman  before  a  congressional  body,  and  I 
am  happy  that  it  relates  to  what  we  believe  is  the  most  important  con- 
sumer legislation  now  pending  before  the  Congress. 

I  am  going  to  focus  my  remarks  on  H.R.  20,  but  will  also  be  more 
than  happy  to  respond  to  the  best  of  my  ability  to  questions  with 
respect  to  the  other  bill. 

I  have  submitted  a  statement  for  the  record.  This  statement  ex- 
presses not  only  my  views,  but  those  of  the  other  four  members  of  the 
Federal  Trade  Commission  as  well.  I  don't  propose,  unless  you  wish 
me  to,  Mr.  Chairman,  to  read  the  entire  text  of  that  statement,  but 
rather  I  propose  to  touch  upon  some  of  the  highlights. 

Mr.  Moss.  Mr.  Chairman,  would  you  like  to  have  the  entire  text 
placed  in  the  hearing  record  ? 

Mr.  Engman.  I  would  appreciate  that. 

Mr.  Moss.  Without  objection,  that  is  the  order  of  the  committee. 
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Mr.  Engman.  With  respect  to  title  I,  the  consumer  warranty  sec- 
tion, we  believe  consumers  are  rightfully  concerned  with  the  guar- 
antees and  warranties  on  the  goods  and  services  they  buy.  The  purpose 
of  title  I  is  to  aid  consumers  in  understanding  fully  the  terms  and 
conditions  of  warranties  accompanying  merchandise  or  services,  and 
to  preclude  the  continued  use  of  the  deceptive  guarantees  which  are 
sometimes  employed  in  the  marketing  of  such  products. 

Consumers  are  concerned  as  well  with  the  adequacy  and  fairness  of 
warranties,  and  it  is  important  that  warranties  say  what  they  mean. 
It  is  equally  important  that  they  afford  some  assurance  of  product 
reliability.  The  terms  "guarantee"  or  "warranty"  lead  a  customer  to 
believe  that  the  guarantor  stands  behind  his  product. 

Unfortunately,  in  some  instances  guarantees  have  been  used  more 
as  devices  to  limit  the  responsibilities  of  the  seller — often  negating 
altogether  the  implied  warranties  of  fitness  and  merchantability 
which  might  othei-wise  be  available  to  the  consumer. 

I  do  not  intend — unless  the  committee  so  desires — to  discuss  the 
specific  provisions  of  title  I;  my  prepared  statement  discusses  the 
major  improvements  made  in  this  bill  over  the  bill  that  was  before 
this  committee  in  the  last  session. 

In  summary,  let  me  say  that  the  Commission  believes  title  I  will 
benefit  both  consumers  and  businessmen.  By  establishing  uniform 
standards  of  content  and  clarity  for  warranties  on  goods  moving  in 
interstate  commerce,  the  legislation  should  help  to  improve  product 
integrit}^  and  bring  warranty  performance  in  line  with  consumer 
expectations.  Everyone  stands  to  gain  from  the  resulting  enhancement 
of  consumer  confidence  in  industry.  The  Commission  therefore  sup- 
ports title  I  of  H.R.  20. 

Turning  to  title  II,  the  title  dealing  with  improvements  to  the 
Federal  Trade  Commission  Act,  I  would  like  to  make  some  prelimi- 
nary remarks  concerning  its  importance  to  the  Commission. 

We  regard  the  Federal  Trade  Connnission  Act  improvements  as  the 
most  important  consumer  legislation  now  pending  in  Congress.  With 
each  day  that  passes,  I,  as  the  new  Chairman — and  tomorrow  will  mark 
the  end  of  my  first  month  on  the  job — I  become  increasingly  convinced 
that  the  Commission  cannot  realize  its  full  potential,  particularly  in 
the  consumer  protection  area,  until  certain  amendments  are  enacted. 

I  am  convinced  that  the  single  most  important  contribution  I  can 
make  to  these  deliberations  this  morning  is  to  convince  this  commit- 
tee and  the  Congress  that  the  public  should  be  afforded,  without  delay, 
the  benefits  of  the  basic  improvements  to  the  Federal  Trade  Commis- 
sion Act  which  liave  been  considered  and  reconsidered  for  so  many 
years  in  the  Congress. 

There  appears  to  be  widespread  public  sentiment  that  the  Govern- 
ment should  "do  something"  for  consumers,  including  the  creation  of 
entirely  new  agencies  to  represent  tlie  interests  of  the  consumer.  Wiile 
I  have  no  comment  on  those  proposals,  the  most  obvious  and  immediate 
response  is  before  this  committee — ^to  give  the  Federal  Trade  Com- 
mission the  new  autliority  we  need  to  make  the  most  of  the  dedication, 
resources,  and  experience  the  Commission  has  as  a  going  concern. 

If  I  may  be  more  specific,  for  years  the  Commission  has  sought 
preliminary  injunction  authority  to  counter  the  misuse  for  purposes 
of  delav  of  tlie  due  process  mechanisms  incorporated  as  part  of  the 
Commission's  procedure.  For  at  least  as  long,  the  Commission  has 
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been  attempting  imsuccessfiilly  to  achieve  autonomy  in  the  handling 
of  its  own  litigation  in  the  Federal  courts.  It  is  ready — not  just 
willing,  but  eager — and  able,  to  represent  itself  in  all  court  matters. 
The  savings  in  attorney  hours  and  time  required  for  the  final  dispo- 
sition of  Commission  cases  which  could  be  gained  from  this  simple 
amendment  are  enormous. 

The  attainment  of  these  two  objectives,  preliminary  injunction 
authority  and  autonomy  in  litigation  matters,  would  in  itself  be  a 
milestone  achievement  for  the  consumer. 

Perhaps  the  greatest  concern  of  those  who  have  opposed  previous 
Federal  Trade  Commission  reform  proposals,  was  the  possibility  that 
in  cumulative  effect  the  fundamental  character  of  the  Federal  Trade 
Commission  as  an  administrative  and  adjudicative  agency  would  be 
altered.  Some  suggested  that  these  bills  would  give  the  Commission 
new  combinations  of  authority  in  contravention  of  the  doctrine  of 
separation  of  powers.  I  can  assure  you  this  morning  that  the  amend- 
ments endorsed  by  the  Commission  are  designed  to  strengthen  the 
basic  functions  and  objectives  of  the  Commission  without  infringing 
upon  the  prerogatives  of  any  other  institution. 

In  discussing  FTC  amendments,  my  prepared  statement  addresses 
each  proposal  in  relation  to  the  Commission's  operations,  and  com- 
ments upon  the  applicable  sections  of  H.R.  20.  The  proposed  improve- 
ments fall  under  six  headings:  Jurisdictional  clarification;  increased 
fines;  inspection  of  documents;  Commission  representation  in  court 
proceedings;  preliminary  restraints;  and  rulemaking. 

In  my  remarks  this  morning,  however,  I  particularly  want  to  focus 
on  the  last  three  items.  First,  we  believe  there  are  a  number  of  com- 
pelling reasons  which  support  our  conviction  that  we  must  have  au- 
thority to  conduct  our  own  litigation.  In  almost  every  case  which  is 
referred  to  the  Department  of  Justice,  the  investigation,  pleadings 
and  briefs  have  been  prepared  by  our  own  staff.  The  additional  hours 
required  by  both  Justice  Department  and  FTC  personnel  to  brief  trial 
attorneys  are  duplicative  and  nonproductive,  and  sometimes  add 
greatlj^  to  the  time  required  to  dispose  of  Commission  actions. 

In  addition  to  this  added  time  factor,  further  delay  is  attributable 
to  the  heavy  caseload  created  by  the  Justice  Department's  own  cases 
and  those  of  other  agencies  in  the  U.S.  attorney's  offices.  All  of  these 
cases,  including  our  own,  are  in  competition  for  the  attention  of  the 
U.S.  attorney,  and  matters  considered  important  to  the  Commission 
must  often  yield  to  the  urgency  of  other  matters.  While  these  delays 
are  often  welcomed  by  a  respondent,  they  greatly  hinder  the  Commis- 
sion's efforts  to  expedite  final  disposition  of  its  cases. 

In  summary,  the  Commission  believes  that  it  is  in  the  public  interest 
to  authorize  direct  access  to  the  courts  by  the  Commission  through  its 
own  attorneys.  This  authority,  which  is  already  enjoyed  by  several 
other  Federal  agencies  in  many  situations,  would  save  valuable 
attorney  hours  by  both  agencies,  expedite  litigation,  and  make  uni- 
form the  present  ragged  pattern  of  the  Commission's  representational 
authority. 

We  enthusiastically  endorse  section  205  of  IT.R.  20,  as  it  would  re- 
store to  the  Commission  the  subpena  enforcement  power  which  we  lost 
in  1968  by  virtue  of  the  Guignon  case.  However,  in  order  to  authorize 
the  Commission  to  represent  itself  in  all  court  proceedings,  the  Com- 
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mission  recommends  that  section  205  be  expanded  to  include  all  such 
proceedings  in  addition  to  subpena  enforcement.  Such  an  amendment 
would  leave  undisturbed  the  Attorney  General's  present  authority  to 
represent  the  Commission  in  court  proceedings,  but  would  permit  us 
to  elect  to  represent  ourselves  in  such  matters.  Under  this  arrange- 
ment, the  Justice  Department  would  represent  the  Commission  in  these 
circumstances  where  such  representation  would  be  in  the  overall  in- 
terest of  the  Government.  However,  we  would  have  the  option  of 
representing  ourselves  in  those  instances  where  we  thought  it  was  ap- 
propriate to  do  so. 

I  would  now  like  to  turn  to  the  subject  of  preliminary  restraints. 
This  is  an  anomalous  topic  because  even  though  the  records  of  many 
past  hearings  are  replete  with  testimony  in  favor  of  empowering  the 
Federal  Trade  Commission  to  ban  unfair  or  deceptive  practices  dur- 
ing the  pendency  of  Commission  cease-and-desist  proceedings,  the 
Commission  has  yet  to  obtain  this  authority.  We  are  deeply  concerned 
about  the  possibility  of  further  delay,  and  we  are  convinced  that  the 
Commission's  lack  of  injunctive  authority  stands  as  a  major  defect  in 
its  enforcement  machinery. 

A  small  but  significant  fraction  of  the  matters  that  come  to  the 
Commission's  attention  involve  unfair,  fraudulent,  or  deceptive  prac- 
tices which  are  so  pernicious  as  to  require  immediate  prohibition  in 
the  public  interest.  Schemes  which  dupe  the  aged  and  advertisements 
of  hazardous  products  which  fail  to  disclose  the  potential  risk  of  use 
are  but  two  examples.  We  believe  that  it  is  clearly  contrary  to  the 
public  interest  to  permit  a  challenged  practice  having  a  demonstrable 
potential  for  serious  public  harm  to  continue  imtil  final  completion  of 
our  usual  proceedings.  Based  on  these  considerations,  we  look  with 
great  favor  on  section  204  of  this  bill. 

Finally,  Mr.  Chairman,  I  would  like  to  turn  to  the  subject  of  mle- 
making  and,  in  turning  to  that  subject,  I  would  like  to  emphasize  a 
point  which  I  mentioned  earlier  in  my  testimony  this  morning.  Al- 
though the  Commission  has  had  a  recent  past  history  of  three-to-two 
decisions  and  split  opinions  with  respect  to  various  matters,  with  re- 
gard to  its  position  on  rulemaking,  which  I  am  about  to  enunciate,  the 
Commission  is  unanimous. 

We  believe  the  issue  of  rulemaking  is  crystal  clear.  We  must  have 
workable  rulemaking  authority,  and  we  believe  we  now  have  that 
authority.  The  drafters  of  the  FTC  Act  gave  the  Commission  a  broad 
mandate  to  define  with  specificity  harmful  practices.  They  recognized 
that  specific  legislative  definition  was  undesirable  since  precise  defi- 
nitions would  not  withstand  the  ingenuity  of  those  who  hoped  to  evade 
the  law. 

Like  other  administrative  agencies,  such  as  the  SEC,  the  FPC,  and 
the  FCC,  the  Federal  Trade  Commission  has  found  that  often  rule- 
making is  the  best  method  of  filling  in  gaps  in  its  broad  mandate. 
Agencies  which  have  insisted  on  utilizing  adjudication  for  broad  pol- 
icymaking have  been  consistently  criticized.  Some  of  the  most  recent 
criticism  comes  from  the  Ash  Council  report,  which  found  that  admin- 
istrative agencies,  should  rely  less  on  the  case-by-case  approach  to 
policy  formulation,  and  move  increasingly  in  the  direction  of  rule- 
making, especially  in  fonnal  rulemaking  and  other  expeditious  pro- 
cedures. 
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The  Administrative  Conference  has  recently  adopted  a  regulation, 
72-5,  which  strongly  advocates  simple,  flexible,  efficient  inilemaking  as 
a  technique  by  which  the  Commission  can  perform  its  law  enforcement 
function.  Adjudication,  of  necessity,  forecloses  from  participation 
others  in  a  group  who  may  ultimately  be  subject  to  a  rule  of  law  laid 
down  by  a  case.  Rulemaking  on  the  other  hand,  enables  participation 
in  the  development  and  a  nile  by  all  individuals  who  are  concerned 
with  it.  Moreover,  there  is  reason  to  believe  that  responsible  business- 
men would  welcome  and  voluntarily  comply  with  an  agency's  inter- 
pretation of  the  law  if  it  is  presented  clearly  and  in  a  readily  accessible 
form. 

Eecognizing  its  advantages,  the  courts  have  upheld  rulemaking 
authority  for  many  administrative  agencies,  and  it  has  become  a 
cornerstone  of  the  administrative  process.  We  are  confident  that  the 
Commission's  rulemaking  authority  will  be  upheld  by  the  U.S.  court 
of  appeals  in  the  pending  National  Petroleum  Refiners  Association 
case. 

As  you  know,  during  the  last  session  of  the  Congress,  the  Commis- 
sion supported  legislative  reaffirmation  of  its  rulemaking  authority. 
In  calling  for  such  legislation,  my  predecessor.  Chairman  Kirkpatrick, 
recognized  that  the  doubt  created  by  the  possibility  of  judicial  chal- 
lenge could  hinder  the  Commission's  use  of  the  rulemaking  function 
for  some  unknown  time.  But  now,  a  year  and  a  half  later,  a  judicial 
resolution  of  this  uncertainty  seems  imminent.  We  are,  therefore, 
inclined  at  this  point  in  time  to  reevaluate  our  legislative  i^riorities. 

The  Commission  is  becoming  increasingly  apprehensive  that  the 
controversy  over  this  provision  could  unnecessarily  jeopardize  the 
rapid  passage  of  the  other  essential,  but  less  controversial,  provisions 
in  this  legislative  package.  The  experience  over  the  past  several  years 
has  demonstrated  that  the  procedural  aspects  of  rulemaking  are  so 
complex  that  the  time  required  for  their  in-depth  analysis  and  the 
search  for  a  consensus  solution  far  exceeds  that  necessary  to  the 
thorough  consideration  of  the  other  components  of  this  legislation. 

At  this  point,  furthermore,  the  Commission  would  oppose  any  statu- 
tory rulemaking  provision  which  affords  less  flexibility  than  we  be- 
lieve we  now  have  under  the  law.  The  Commission  clearly  recognizes 
the  need  to  achieve  a  balance  between  procedural  efficiency  and  proce- 
dural safeguards.  We  believe,  furthermore,  that  judicial  affirmation 
of  the  Commission's  rulemaking  authority  will  give  us  the  flexibility 
to  develop  procedures  which  strike  this  essential  balance. 

For  these  reasons — and  I  again  reiterate  that  I  am  speaking  in  be- 
half of  all  of  the  members  of  the  Federal  Trade  Commission — we  have 
reached  the  conclusion  that  we  should  await  the  imminent  court  deci- 
sion and  seek  additional  legislative  authority  only  if  that  decision  is 
unfavorable.  Such  a  course  will  not  jeopardize  Commission  rulemak- 
ing, and,  in  the  meantime,  American  consumers  can  begin  to  reap  the 
benefits  associated  with  prompt  enactment  of  the  less  controversial 
amendments  provided  in  the  legislation  before  this  committee. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  come  before  you 
and  state  the  position  of  the  other  Commissioners  and  myself,  and  I 
stand  ready  to  answer  any  questions  you  or  the  other  members  of  the 
committee  might  have. 
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[Mr.  Engman's  prepared  statement  follows :] 

Statement  of  Hon.  Lewis  A.  Engman,  Chairman,  Federal  Trade  Commission 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before  this  Subcom- 
mittee to  express  the  views  of  the  Federal  Trade  Commission  on  H.R.  20  and 
H.R.  5021  dealing  with  consumer  product  warranties  and  Federal  Trade  Commis- 
sion Act  amendments.  It  is  especially  appropriate  and  gratifying  that  my  first 
appearance  as  Chairman  before  a  congressional  body  comes  before  this  Sub- 
committee, and  involves  legislative  proposals  of  such  great  importance  to  the 
Commission.  If  I  may,  I  will  focus  my  remarks  on  H.R.  20,  addressing  myself 
first  to  Title  I. 

title  I :  consumer  product  warranties 

Mr.  Chairman,  consumers  are  rightfully  concerned  with  the  adequacy  of  guaran- 
tees and  warranties  on  the  goods  and  ser^-ices  they  buy.  The  purpose  of  Title  I  is 
to  aid  consumers  in  understanding  fully  the  terms  and  conditions  of  warranties 
accompanying  merchandise  or  sen-ices,  and  to  preclude  the  continued  use  of  the 
deceptive  guarantees  which  are  sometimes  employed  in  the  marketing  of  such 
products. 

As  Chairman  Kirkpatrick  explained  when  he  testified  concerning  this  legisla- 
tion, the  Commission  and  its  staff  have  amassed  a  wealth  of  expertise  in  this 
imjwrtant  area  of  consumer  protection  by  virtue  of  numerous  investigations  con- 
cerning warranties  and  guarantees.  In  particular,  the  Commission's  investigation 
of  the  problems  associated  with  new  car  warranties  and  its  participation  in  the 
President's  Task  Force  on  Appliance  Warranties  and  Service  make  the  Commis- 
sion well  suited  to  implement  and  administer  the  legislative  program  pertaining 
to  product  warranties  as  set  forth  in  Title  I  of  this  bill. 

Everyone  agrees  that  consumers  are  entitled  to  a  complete  and  clear  disclosure 
of  the  terms  and  conditions  of  warranties.  The  failure  of  a  guarantee  to  set  forth 
in  understandable  language  the  nature  and  extent  of  the  guarantee  is  a  common 
complaint.  Buyer  confidence  in  a  seller's  integrity  suffers  when  a  buyer  is  led  to 
believe  he  is  getting  broader  warranty  coverage  than  he  actually  is.  Both  busi- 
ness and  consumers  stand  to  gain  by  the  disclosure  of  information  which  will 
encourage  purchases  based  upon  intelligent,  informed  judgment. 

Consumer  warranty  problems  are  not  confined  to  incomplete,  unintelligible,  or 
deceptive  terminology.  Consumers  are  concerned  as  well  with  the  adequacy  and 
fairness  of  warranties.  It  is  important  that  warranties  say  what  they  mean ;  it 
is  equally  important  that  they  afford  assurance  of  product  reliability.  The  terms 
"guarantee"  and  "warranty"  lead  a  customer  to  believe  that  the  guarantor  stands 
behind  his  product.  In  some  instances,  however,  guarantees  have  been  used  more 
as  devices  to  limit  the  responsibility  of  the  seller — often  negating  altogether  the 
implied  warranties  of  fitness  and  merchantability  whon  might  otherwise  be  avail- 
able to  the  consumer. 

Turning  to  the  specific  provisions  of  H.R.  20,  I  would  like  to  express  the  Com- 
mission's appreciation  for  the  adoption  of  two  suggestions  whch  Chairman  Kirk- 
patrick made  when  he  testified  during  the  last  Congress  on  H.R.  4809.  I  am 
particularly  pleased  to  note  that  the  section  109  rulemaking  procedures  have  been 
significantly  improved.  Similarly,  the  modification  of  section  112(c)  so  as  to  pro- 
vide that  the  deadline  is  only  for  the  initial  promulgation  of  rules  for  implementa- 
tion of  this  title  will  allow  the  Commission  continued  power  to  make  and  amend 
rules  and  to  issue  exemption.s. 

In  addition,  I  wish  to  express  the  Commission's  strong  support  for  two  pro- 
visions of  H.R.  20  which  were  not  contained  in  H.R.  4809  as  originally  introduced 
in  the  92d  Congress  and  which  I  feel  will  make  this  proposed  legislation  more 
effective.  Section  102(b)(3)  of  H.R.  20  provides  that  the  Commission  may 
prescribe  rules  for  extending  the  period  of  time  a  warranty  is  in  effect  to  cor- 
respond with  any  unrea.sonable  period  of  time  during  which  the  consimier  is 
deprived  of  the  use  of  a  product  due  to  its  failure  to  conform  to  the  warranty. 
Extending  the  warranty  period  where  a  consumer  is  deprived  of  use  of  the 
product  for  an  unreasonable  time  period  should  generally  encourage  prompt 
action  by  the  warrantor  and  should  bring  an  end  to  the  ploy  occasionally  en- 
countered whereby  some  unscrupulous  manufacturers  and  repair  facilities  avoid 
their  warranty  obligations  by  deliberate  procrastination  until  the  warranty  term 
has  expired. 

Section  102(c)  of  H.R.  20  provides  that  no  warrantor  of  a  consumer  product 
may  unreasonably  condition  his  warranty  on  the  consumer's  using,  in  connection 
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with  such  product,  any  article  or  service  which  is  identified  by  brand  name. 
This  provision  addresses  the  anticompetitive  practice  which  the  Commission  has 
opposed  in  numerous  court  actions  wherein  a  manufacturer  uses  a  warranty 
unreasonably  to  tie  his  supplementary  products  or  services  to  the  warranted 
product.  This  leaves  the  consumer  in  the  undesirable  posture  of  losing  his  war- 
ranty protection  if  he  purchases  the  supplementary  items  from  another  and 
perhaps  less  expensive  source — even  if  he  does  so  in  complete  ignorance  of  the 
warranty's  provisions. 

In  conclusion,  the  Commission  believes  that  the  provisions  of  Title  I  will  bene- 
fit both  consumers  and  businessmen.  By  establishing  uniform  standards  of 
content  and  clarity  for  warranties  on  goods  moving  in  interstate  commerce,  the 
legislation  should  "help  to  improve  product  integrity  and  bring  warranty  per- 
formance into  line  with  consumer  expectations.  Everyone  stands  to  gain  from 
the  resulting  enhancement  of  consumer  confidence  in  industry.  The  Commission 
therefore  enthusiastically  supports  the  objectives  and  substance  of  Title  I. 

TITLE  II :  FEDERAL  TRADE  COMMISSION  IMPROVEMENTS 

I  would  like  to  make  some  preliminary  remarks  concerning  the  importance 
to  the  Commission  of  Title  II  of  this  bill— the  proposed  Federal  Trade  Commis- 
sion Act  amendments.  First,  we  regard  the  Federal  Trade  Commission  Act 
improvements  as  the  most  important  consumer  legislation  now  pending  in 
Congress.  With  each  day  that  passes,  I,  as  the  new  Chairman,  become  increas- 
ingly convinced  tliat  the  Commission  cannot  realize  its  full  potential,  partic- 
ularly in  the  consumer  protection  area,  until  certain  amendments  are  enacted. 

I  am  also  satisfied  that  the  most  important  contribution  I  can  make  to  these 
deliberations  is  to  convince  this  Committee  and  the  Congress  that  the  public 
should  be  afforded  without  delay  the  benefit  of  basic  improvement  to  the  Federal 
Trade  Commission  Act  which  have  been  considered  and  reconsidered  for  so  many 
years.  There  is  widespread  public  sentiment  that  the  Government  should  "do 
something"  for  consumers,  including  the  creation  of  entirely  new  agencies  to 
represent  consumer  interests.  The  most  obvious  and  immediate  response  is  now 
before  this  Committee— to  give  the  Federal  Trade  Commission  the  new  authority 
it  needs  to  make  the  most  of  its  dedication,  resources,  and  experience  as  a 

going  concern.  . 

Let  me  be  more  specific.  For  years,  the  Commission  has  sought  preliminary 
injunction  authoritv  to  counter  the  misuse  for  purposes  of  delay  of  the  due 
process  mechanisms  which  are  part  of  the  Commission's  procedure.  For  at 
least  as  long,  the  Commission  has  been  trying  unsuccessfully  to  achieve  autonomy 
in  the  handling  of  its  own  litigation  in  the  Federal  courts.  It  is  ready— not  just 
willing,  but  eager— and  able,  to  represent  itself  in  al  court  matters.  The  savings 
in  attorney  hours  and  time  required  for  final  disposition  of  Commission  cases 
which  could  be  gained  from  this  simple  amendment  are  enormous. 

The  attainment  of  these  two  objectives— preliminary  injunction  and  author- 
ity and  autonomy  in  litigation  matters— would  be  in  themselves  milestone  achieve- 
ments for  the  consumer. 

Perhaps  the  greatest  concern  of  those  who  have  opposed  various  features  of 
previous  FTC  reform  proposals  was  the  possibility  that  in  cumulative  effect 
the  fundamental  character  of  the  Federal  Trade  Commission  as  an  administra- 
tive and  adjudicative  agency  would  be  altered.  It  was  suggested  by  some  that 
these  bills  would  give  the  Commission  new  combinations  of  authority  in  contra- 
vention of  the  doctrine  of  separation  of  powers.  I  can  assure  you  that  we 
believe  that  the  amendments  endorsed  by  the  Commission  are  designed  to 
strengthen  the  basic  functions  and  objectives  of  the  Commission  without  in- 
fringing upon  the  prerogatives  of  any  other  institution. 

In  discussing  FTC  reform,  I  will  address  each  proposal  in  relation  to  the 
Commission's  operation,  and  comment  upon  the  applicable  sections  of  H.R.  20. 
The  proposed  improvements  fall  under  six  headings  : 

Jurisdictional  clarification ; 

Increased  fines ; 

Inspection  of  documents ; 

Commission  representation  in  court  proceedings  ; 

Preliminary  restraints ;  and 

Rulemaking. 
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JURISDICTIONAL   CLARIFICATIOISr 

The  "in  commerce"  limitation  on  the  Federal  Trade  Commission's  jurisdic- 
tion ^  serves  as  a  sliield  for  sharp  operators  who  indulge  in  consumer  abuses  of 
many  sorts.  This  is  particularly  evident  in  large  cities  where  concentration  of 
the  poor  and  uneducated  makes  them  easy  targets  for  dishonest  operators. 
While  many  purely  local  frauds  clearly  lie  beyond  the  reach  of  the  Coramission 
by  reason  of  the  Commerce  Clause,  there  are  many  others  which  warrant  our 
attention,  but  which — bec;iuse  they  are  borderline  cases — require  considerable 
extra  effort  to  marshal  suflicient  evidence  to  insure  jurisdiction.  By  defining  the 
Commissions  jurisdiction  to  include  matters  which  are  "in  or  affecting  com- 
merce," Commission  cognizance  would  be  assvired  in  these  previously  gray  areas. 
Such  a  definition  would  also  enable  the  Commission  to  utilize  more  effectively 
resources  which  are  now  expended  in  satisfying  jurisdictional  technicalities. 

In  the  past  two  years,  in  connection  with  its  reorganization,  the  Commission 
has  augmented  and  enlarged  the  responsibilities  of  its  regional  oflaces  which 
are  located  in  eleven  principal  cities  throughout  the  country.  The  propo.sed 
clarification  of  the  Commission's  jurisdiction  v.'ould  also  foster  expanded  con- 
sumer protection  in  the  areas  which  are  served  by  these  offices.  Section  201  of  this 
bill  would  accomplish  this  objective  and  it  is  strongly  supported  by  the  Com- 
mission. 

INCEEASED   FINES 

Moving  now  to  the  topic  of  fines,  the  Commission  I'ecommends  that  the  maxi- 
mum civil  penalty  for  violation  of  final  cease-and-desist  ordere  be  increased  from 
.$5,000  to  ii;iO,000.  This  amendment  is  not  so  much  a  change  as  a  "moderniza- 
tion" required  to  maintain  the  caliber  of  section  5(1)  of  the  Federal  Trade 
Commission  Act  as  a  deterrent  to  violation  of  such  orders.  The  $5,000  limitation 
was  established  in  1938.  At  that  time,  it  was  a  thoroughly  respectable  enforce- 
ment tool.  After  almost  twenty -five  years  of  inflation,  however,  the  increase 
r -commended  is  long  overdue  if  v\'e  are  to  prevent  erosion  of  the  "clout"  con- 
templated by  section  5(1)  of  the  Federal  Trade  Commission  Act. 

Our  review  of  past  congressional  hearings  indicates  broad  support  of  this 
amendment,    and   the   Commission   strongly   endorses   section  202   of  H.R.   20. 

INSPECTION    OF   DOCUMENTS 

The  next  amendment  to  the  Federal  Trade  Commission  Act  which  the  Com- 
mission proposes  would  eliminate  a  loophole  in  the  Commission's  discovery  au- 
thority which  presently  makes  provision  only  for  the  examination  and  copying 
of  documentary  material  of  a  "coii>o ration  being  investigated."  The  first  para- 
graph of  section  9  of  the  Act  provides  for  Commission  access  to  documentary 
evidence  of  "any  corporation"  being  investigated  or  proceeded  against  for  the 
puipose  of  examination  or  copying.  This  paragraph  further  authorizes  the 
Commission  to  issue  subpoenas  and  to  examine  witnesses  under  oath  in  connec- 
tion with  this  documentary  evidence.  Because  the  wording  of  this  paragraph 
includes  only  "any  corporation"  as  distinguished  from  the  phrase  "person, 
partnership,  or  corporation"  which  is  employed  throughout  section  5  and  in 
other  sections  of  the  Act,  it  is  at  least  arguable  that  the  inspection  and  copying 
authority  granted  by  section  9  does  not  extend  to  business  entities  other  than 
coiiiorarions. 

As  a  precautionary  measure  in  the  interest  of  avoiding  this  restrictive  in- 
terpretation of  its  discovery  processes,  the  Commission  recommends  an  amend- 
ment to  section  9  which  will  clarify  its  authority  to  inspect  and  copy  documen- 
tary evidence  of  all  types  of  business  entities.  Section  205  of  H.R.  20  would  rem- 
edy this  defect  by  substituting  "party"  for  "corporation."  In  the  interest  of  uni- 
formity with  other  provisions  of  the  Act,  the  Commission  would  prefer  the 
substitution  of  "person,  partnership,  or  corporation." 

COMMISSION    KEPEESENTATION    IN    COURT    PROCEEDINGS 

Next  I  would  like  to  discuss  amendment  of  the  Federal  Trade  Commission  Act 
to  authorize  the  Commission  to  appear  in  courts  of  the  United  States  in  its  own 
behalf  by  any  of  its  attorneys  in  proceedings  involving  that  Act. 

As  the  "Federal  Government's  lawyer,"  the  Attorney  General  has  statutory 
authority  ^  to  supervise  and  conduct  all  litigation  in  which  any  Federal  agency 


1- Federal  Trade  Commission  v.  Bunte  Brothers,  Inc.,  312  U.S.  349  (1941),  61  S.  Ct.  580. 
2  28  U.S.C.  §  §  517.  518,  519  and  916. 
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is  a  party,  and  to  exercise  this  autliority  througli  Justice  Department  attorneys, 
except  as  may  be  otherwise  provided  by  law.  Further,  the  Federal  Trade  Commis- 
sion Act  itself  requires  the  Commission  to  rely  upon  Justice  Department  at- 
torneys in  L-ertain  types  of  litigation. 

The  requirement  is  not  uniform,  however :  for  example,  the  Commission  is  au- 
thorized by  section  13  of  the  Federal  Trade  Commission  Act  to  bring  suit  by  its 
own  attorneys  in  a  Federal  district  court  to  enjoin  the  dissemination  of  false 
advertisements. 

Furthermore,  up  until  19GS  the  Commission  had,  on  its  own  initiative,  invoked 
the  aid  of  the  courts  in  disobedience  of  subpoena  cases.  It  was  denied  this  au- 
thority by  a  decision  of  the  United  States  Court  of  Appeals,  Eighth  Circuit,  in 
the  Giiiffnoii  case,^  which  held  that  such  actions  may  be  l)rought  only  by  the 
Attorney  General  or  with  his  consent.  Additionally,  in  United  States  Court  of 
Appeals  action.s  involving  review  of  its  cease-and-desist  orders,  the  Commis- 
sion has  responsibility  for  its  own  representation  and  it  carries  on  this  litiga- 
tion through  the  General  Counsel's  Oflice.  Another  area  in  which  the  Commis- 
sion may  bring  suit  in  the  district  courts  on  its  own  behalf  is  in  condemnation 
and  injunction  proceedings  under  the  Fur  Products  Labeling  Act.* 

There  are  a  number  of  compelling  rea.sons  supporting  the  Connnission's  firm 
conviction  that  it  should  have  authority  to  conduct  its  own  litigntion.  Tn  almost 
every  case  which  is  referred  to  the  Justice  Department,  the  investigation,  plead- 
ings, and  briefs  have  been  prepared  by  the  Commission's  staff.  The  additional 
hours  which  are  required  by  both  Justice  Department  and  Commission  personnel 
to  brief  trial  attorneys  are  duplicative  and  nonproductive,  and  sometimes  add 
greatly  to  the  time  required  to  dispose  of  Commission  action. 

In  addition  to  this  added  time  factor,  further  delay  is  attriltutable  to  the 
heaA-y  caseload  of  the  Justice  Department's  own  cases  and  those  of  other  agencies 
in  the  U.S.  Attorneys'  Offices.  All  of  these  cases  are  in  competition  for  U.S.  At- 
torneys' attention,  and  matters  considered  important  to  the  Commission  must 
often  yield  to  the  urgency  of  other  matters.  While  these  and  other  delays  are 
often  welcomed  by  a  respondent,  they  greatly  hinder  the  Commission's  efforts  to 
expedite  final  disposition  of  its  cases. 

In  summary,  the  Commission  believes  that  it  is  in  the  public  interest  to  au- 
thorize direct  access  to  the  courts  by  the  Commission  through  its  own  attorneys. 
This  authority — already  enjoyed  by  several  other  federal  agencies  in  many 
situations — would  save  valuable  attorney  hours  in  both  agencies,  expedite  litiga- 
tion, and  make  uniform  the  present  ragged  pattern  of  the  Commission's  repre- 
sentational authority. 

Section  205  of  H.R.  20  is  enthusiastically  endorsed  as  it  would  restore  to  the 
Commission  the  subpoena  enforcement  power  which  it  lost  in  106.8  by  virtue  of 
the  Guiffuon  case.  However,  in  order  to  authorize  the  Commission  to  represent 
itself  in  all  court  proceedings,  the  Commission  recommends  that  section  20.")  lie 
expanded  to  include  all  such  proceedings  in  addition  to  subpoena  enforcement. 
Such  an  amendment  would  leave  undisturbed  the  Attorney  General's  present  au- 
thority to  represent  the  Commission  in  court  proceedings,  l)ut  would  permit  tjie 
Commission  to  elect  to  represent  itself  in  such  matters.  Under  this  arrangement, 
the  Justice  Department  would  represent  the  Commission  in  circumstances  where 
such  representation  W(nild  be  in  the  overall  interest  of  the  G(jvernment. 

PRELIMINARY    RESTRAINTvS 

The  next  topic,  preliminary  restraints,  is  an  anomahms  one  because,  even 
though  the  records  of  numy  past  hearings  are  replete  with  testimony  in  favor 
of  empowering  the  Federal  Trade  Commission  to  ban  unfair  or  deceptive  prac- 
tices during  the  pendency  of  Commission  cease-and-desist  proceedings,  the  Com- 
mission has  yet  to  obtain  this  authority.  We  are  deeply  concerned  about  the 
possibility  of  further  delay  and  convinced  that  the  Commission's  lack  of  injunc- 
tive authority  stands  as  a  major  defect  in  its  enforcement  machinery. 

A  small  but  significant  fraction  of  the  matters  which  come  to  the  Commission's 
attention  involve  unfair,  fraudulent,  or  deceptive  practices  whicli  are  so  per- 
nicious as  to  require  immediate  prohibition  in  the  interest  of  the  jiublic.  Schemes 
which  dupe  the  aged,  or  advertisement  of  hazardous  products  which  fail  to  dis- 
close the  potential  risks  of  use  are  but  two  examples.  In  such  cases,  the  need  for 
innnediate  consumer  protection  must  be  balanced  against  the  right  of  the  busi- 


3  Federal  Trade  Comtni.'i><ion  v.  Guignon,  .390  F.  2cl  .32.3  (Sth  Cir.  1968). 
*  15  U.S.C.  69. 
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Tiessman  to  continue  the  practice  in  question  until  tlie  Commission's  action  is 
final.  Because  of  the  requirements  of  due  process  and  the  need  to  dispose  of 
ancillary  matters  which  arise  during  Commission  proceedings,  the  time  required 
to  ol)tain  final  orders  may  be  measured  in  terms  of  years.  It  is  clearly  contrary 
to  the  public  interest  to  permit  a  challenged  practice  having  a  demonstrable 
potential  for  serious  public  harm  to  continue  until  the  completion  of  normal 
proceedings. 

As  further  justification  for  the  Commission's  need  for  preliminary  restraint 
authority,  the  very  existence  of  this  authority  should  serve  as  a  strong  deterrent 
to  potential  wrongdoers.  The  existence  of  tiiis  authoi-jty  should  also  discourage 
fraudulent  operators  who  now  deliberately  avail  themselves  of  every  period  of 
grace  and  procedural  technicality  to  extend  the  '"day  of  judgment"  when  the 
Commission's  order  becomes  final. 

On  the  other  hand,  it  has  been  suggested  by  some  that  the  Federal  Trade 
Commission  may  also  be  capable  of  "footdragging" — that  having  stayed  the 
challenged  act  or  practice,  the  Government  would  be  in  no  hurry  to  prosecute 
the  action  thereafter.  In  the  interest  of  fairness,  the  Commission  feels  tliat  the 
enjoined  defendant  should  be  allowed  to  move  for  dissolution  of  the  injunc- 
tion at  any  time  upon  a  showing  that  the  public  interest  no  longer  justifies  the 
restraint  or  that  the  Commission  has  failed  to  exercise  appropriate  diligence. 

Based  upon  these  considerations,  the  Commission  looks  with  favor  upon  sec- 
tion 204  of  this  bill. 

RULEMAKING 

IMoving  to  nilpmaking.  the  issue  is  clear  to  the  Commission  :  We  must  have 
workable  rulemaking  authority,  and  we  believe  we  do  have  it.  The  drafters  of 
the  Federal  Trade  Commission  Act  imposed  a  broad  mandate  on  the  Commis- 
sion to  empower  it  to  define  with  specificity  harmful  practices.  They  recognized 
tJiat  swcific  legislation  definition  was  undesirable  since  precise  definitions 
would  not  withstand  the  ingenuity  of  those  hoping  to  evade  the  law. 

The  Commission — as  have  other  administrative  agencies,  such  as  the  SEC,  the 
PT'C  and  the  ECC — has  found  that  rulemaking  is  often  the  best  method  for  filling 
in  gaps  in  its  broad  mandate.  Agencies  which  have  insisted  on  utilizing  adjudica- 
tion for  broad  policymaking  have  been  consistently  criticized.  Some  of  tlie  most 
recent  criticism  comes  from  the  Ash  Council  Report,  which  found  that  adminis- 
trative agencies  "should  rely  less  on  the  case-by-case  approach  to  policy  formula- 
tion and  move  increasingly  in  the  direction  of  rulemaking,  especially  informal 
rulemaking  and  other  expeditious  procedures.""  The  Administrative  Confer- 
ence has  recently  adopted  a  recommendation,  72-.5,  which  strongly  advocates 
.simple,  flexible  and  efficient  rulemaking.  Rulemaking  is  an  effieieiit  technique 
by  wliich  the  Commission  can  perform  its  law  enforcement  function.  Adjudica- 
tion of  necessity  foreclo.ses  from  participation  others  in  a  group  who  may  lie 
ultimately  subject  to  the  rule  of  law  hiid  down  by  a  case.  Rulemaking  on  the 
other  hand  enables  participation  in  the  development  of  the  law  by  all  individuals 
who  are  concerned  with  it.  Moreover,  there  is  reas(m  to  believe  that  responsilde 
businessmen  will  welcome  and  voluntarily  comply  with  an  agency's  interpreta- 
tion of  the  law  if  it  is  presented  clearly  and  in  a  readily  accessible  form. 

Recognizing  its  advantages,  courts  have  upheld  rulemaking  authority  for  all 
of  the  major  administrative  agencies,  an.d  hence  ruh^making  has  become  a  cor- 
nerstone in  the  administrative  process.  We  are  confident  that  the  Commission's 
rulemaking  authority  will  be  upheld  by  the  court  of  appeals  in  its  decision  in 
the  pending  National  Petroleum  Refiners  Ass'n  case.^ 

As  you  know,  during  the  last  session  of  the  Congress  the  Commission  supported 
legislative  reaffirmation  of  its  rulemaking  authority.  In  calling  for  .such  legisla- 
tion. Chairman  Kirkpatrick  recognized  that  the  doubt  created  by  the  possibility 
of  judicial  challenge  could  significantly  hinder  the  Commission's  use  of  it's 
rulemaking  function  for  some  unknown  time.  H>it  now.  a  year  and  a  half  later, 
a  judicial  resolution  of  this  uncertainty  seems  imminent.  \\'e  therefore  are  in- 
clined to  reevaluate  our  legislative  priorities. 

The  Connnission  is  becoming  increasingly  apprehensive  that  the  controvei-sy 
over  this  provision  could  unnecessarily  jeopardize  the  rapid  passage  of  tlie 
other  essential,  but  less  controversial  provisions  in  the  legislative  package.  The 
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experience  over  the  past  several  years  has  demonstrated  that  the  procedural 
aspects  of  rulemaking  are  so  complex  that  the  time  required  for  their  in-depth 
analysis  and  the  search  for  a  consensus  solution  far  exceed  that  necessary  to  the 
thorough  consideration  of  the  other  components  of  the  legislation. 

At  this  point,  furthermore,  the  Commission  would  oppose  any  statutory  rule- 
making provision  affording  less  flexibility  than  we  believe  we  now  have  under 
the  law.  The  Commission  clearly  recognizes  the  need  to  achieve  a  balance  between 
procedural  efficiency  and  procedural  safeguards.  We  believe,  furthermore,  that 
judicial  affirmation  of  the  Commission's  rulemaking  authority  will  give  us  the 
flexibility  to  develop  procedures  which  strike  this  essential  balance. 

For  these  reasons,  we  have  reached  the  conclusion  that  we  should  await  the 
imminent  court  decision  and  seek  additional  legislative  authority  only  if  that 
decision  is  unfavorable.  Such  a  course  will  not  jeopardize  Commission  rulemaking, 
and,  in  the  meantime,  American  consumers  can  begin  to  reap  the  benefits  as- 
sociated with  prompt  enactment  of  the  less  controversial  amendments  provided 
in  the  legislation  before  this  committee. 

The  Office  of  Management  and  Budget  advises  that  it  has  no  objection  to  the 
submission  of  this  statement,  but  that  time  has  not  permitted  formal  Office  of 
Management  and  Budget  clearance. 

Thank  you. 

Ml'.  Moss.  Thank  you,  Mr.  Chairman. 

Mr.  Broyhill  ? 

Mv.  Broyhiij..  Mr.  Chairman,  it  is  good  to  have  yon  before  the 
committee,  and  we  wish  yon  many  years  of  success  there  at  the 
Commission. 

Mr.  Chairman,  when  Mr.  McCollister  and  I  introduced  H.R.  5021, 
there  was  one  section  we  inadvertently  left  out. 

I  noticed  you  commented  on  section  502(c)  of  H.R.  20,  which  pro- 
vides no  warrantor  of  a  consumer  product  may  unreasonably  condi- 
tion his  warranty  on  the  consumer's  using,  say,  his  brand  name  prod- 
uct if  some  other  product  can  do  the  job.  We  feel  that  he  should  be 
permitted  to  use  this. 

I  just  want  to  say  for  the  record  the  failure  to  include  this  pro- 
vision in  H.R.  5021  was  an  oversight.  I  know  I  endorse  it,  and  Mr. 
McCollister  does,  because  this  happened  to  be  his  amendment  adopted 
in  the  subcommittee  last  year. 

Mr.  Engman.  Thank  you.  I  might  say  we  consider  that  to  be  a  very 
salutary  addition  to  this  year's  legislation. 

Mv.  BR0YHII.L.  Let  me  discuss  some  of  the  points  perhaps  of  some 
difference  between  H.R.  5021  and  H.R.  20  in  title  I. 

First,  there  is  a  difference  in  the  first  part  of  the  two  bills  concern- 
ing the  actual  value  of  consumer  products.  H.R.  20  calls  for  a  $5 
figure,  and  the  $10  figure  is  used  in  H.R.  5021.  Do  you  have  any  views 
on  this  as  to  whethe'r  we  should  have  a  value?  Maybe  it  should  be 
higher,  or  maybe  lower? 

Mr.  Engman.  The  question  of  the  value.  Congressman,  becomes 
more  pertinent  in  the  light  of  other  provisions  which  may  be  con- 
tained in  the  bill. 

I  think  that  with  respect  to  H.R.  20,  as  it  has  been  presented,  the 
Commission  generally  endorses  the  $5  figure.  If  it  were  to  become  a 
major  bone  of  contention  as  to  whether  or  not  the  figure  should  be 
$5,  $10,  or  $8,  we  would,  obviously,  be  receptive  to  reexamining  that 
viewpoint. 

I  think  that  the  importance  of  that  figure  may  relate  to  other  items 
in  the  bill.  As  it  stands  in  H.R.  20,  we  would  endorse  it. 

Mr.  Broyhill.  Let  me  go  to  another  point.  Both  of  the  bills  do 
encourage  warrantors  to  establish  procedures  so  that  these  consumer 
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disputes  can  be  settled  throiigli  more  informal  dispute  settlement 
processes,  rather  than  in  the  courts. 

H.R.  5021  actually  goes  further  than  H.R.  20.  It  provides  that  if 
these  mechanisms  are  used,  if  they  are  established,  then  the  consumer 
must  use  this  procedure.  If  he  has  a  grievance,  he  has  to  use  this  pro- 
cedure before  instituting  forma],  legal  proceedings,  if  there  has  been 
a  breach  of  warranty.  Do  you  have  any  views  with  regard  to  this 
provision  ? 

Mr.  Engman".  Let  me  say  first  of  all.  Congressman  Broyhill,  that 
my  responses  to  some  of  these  questions  ma}-  reflect  only  my  personal 
views,  to  the  extent  that  the  issues  raised  have  not  been  formally  con- 
sidered by  the  Commission,  unlike  my  prepared  statement. 

With  respect  to  this  item,  I  will  express  my  view.  I  think  in  gen- 
eral we  ahvays  want  to  encourage  informal  mechanism^s  for  di^:pute 
settlement,  or  voluntary  compliance,  when  we  can.  I  don't  believe  avb 
will  ever  reach  that  ideal  situation  where  these  informal  mechanisms 
in  and  of  themselves  will  be  suflicient.  There  will  always  be  a  need  for 
other  activities  to  be  performed  by  governmental  agencies.  I  therefore 
have  no  objection  to  the  concept  which  is  expressed  in  your  bill, 
Congressman. 

I  would  note  one  item,  however,  that  does  disturb  me  slightly  in  con- 
nection with  the  requirement  for  exhaustion  of  the  informal  mecha- 
nism— at  least  to  tlie  extent  that  this  requirement  would  be  applicable 
to  actions  brought  under  the  act  in  State  courts.  I  think  this  would,  in 
effect,  impose  a  greater  restriction  upon  consumers  than  nov/  exists 
under  State  law ;  and  I  would  raise  the  question  whether  it  is  desirable 
to  apply  this  kind  of  exhaustion  requirement  across  the  board  given 
our  Federal  system.  I  would  raise  the  question  of  having  it  apply  to 
any  court  of  competent  jurisdiction,  including  those  of  the  States. 

]Mr.  Broyhill.  I  understand  that  concern. 

Of  course,  we  are  all  concerned  with  some  of  the  problems  of  the 
Federal  courts.  We  have  had  statements  made  recently  by  the  Chief 
Justice  and  others  about  the  overcrowding  of  court  dockets  and  some 
of  the  suggestions  they  have  of  freeing  the  courts  from  some  of  the 
duties  that  have  been  placed  upon  them. 

I  think  what  we  are  doing  here  is,  of  course,  making  another  Fed- 
eral law  that  could  very  well,  depending  on  how  we  structure  it,  it 
could  be  enforced  in  the  Federal  courts.  It  seems  to  me  we  ought  to 
be  very  careful  about  putting  additional  burdens  on  the  Federal  court 
system  at  this  time. 

Of  course,  this  proposal  that  I  put  into  H.R.  5021  would  attempt 
to — if  we  are  going  to  have  disputes,  we  are  going  to  have  grievances — • 
to  try  to  settle  this  outside  the  court  system,  encourage  these  more 
informal  dispute  settlement  mechanisms  if  we  can. 

To  get  to  another  point,  if  you  would,  I  have  noticed  in  your  state- 
ment that  you  are  stating  that  you  do  approve  of  section  109  rule- 
making language  in  H.R.  20.  That,  as  I  read  it,  says  that  rules  will 
be  prescribed  pursuant  to  section  553  of  the  Administrative  Proce- 
dure Act.  Of  course,  there  is  a  proviso  here  that  the  Commission  would 
give  interested  parties  the  opportunity  for  oral  presentation  of  views 
in  addition  to  the  normal  procedure  of  written  statements.  How  is  this 
different  from  your  present  rulemaking  procedure  that  is  utilized  at 
the  Commission  ? 
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iNIr.  ExGMAX.  I  think  that  that  is  essentialiy  what  the  Cominissioii's 
practice  has  been  in  the  past,  prior  to  the  time  of  the  challenge  in  the 
octane  case. 

As  we  interpret  onr  rulemakino-  anthority,  the  Commission  has  the 
flexibility  of  tailoring  the  procedures  in  a  particular  proceeding  so  as 
to  })roperly  resolve  such  factual  matters  as  may  be  in  dispute.  In  an 
appropriate  situation  the  Commission  might  feel  it  advjintageous,  if 
there  is  a  factual  dispute,  to  employ  other  safeguards  which  would  be 
eifective  with  respect  to  that  particular  proceeding. 

j\Ir.  Broyhill.  I  am  sorry.  I  don't  mean  to  break  in.  But  you  say 
if  there  is  a  factual  dispute.  Do  you  determine  in  the  middle  of  the 
rulemaking  process  that  cross-examination  will  now  be  in  order,  or  do 
yon  make  this  determination  befoi-e  the  rulemaking  procedure  starts? 

Mr.  ExGMAX.  First  of  all,  before  the  Commission  proposes  a  rule 
or  institutes  a  rulemaking  proceeding,  it  must  hare  some  evidence 
that  a  rule  may  be  necessary-  or  desirable  v:ith  respect  to  a  certain 
practice. 

]Mr.  Broyhill.  Is  cross-examination,  for  example,  permitted  in  the 
middle  of  the  process,  or  started  at  the  first  ? 

Mr.  ExGMAX.  If  on  the  basis  of  study  which  is  made  before  the 
Commission  decides  that  rulemaking  procedures  should  commence, 
it  appears  tliat  there  may  be  substantial  ditferences  of  opinion  with 
respect  to  factual  matters  which  would  provide  the  basis  for  the 
rvde,  the  Commission  then  might  determine  that  particular  procedures, 
whether  cross-examination  or  other  procedural  safeguards,  should  be 
adopted  with  respect  to  that  proceeding. 

I  can  imagine  there  might  also  be  situations  where  a  proceeding 
might  already  be  in  process  in  which  it  develops  that  there  are  scientific 
or  otlier  facts  not  previously  known  to  the  Commission.  At  that  time 
it  miglit  be  appropriate  to  consider  revision  of  the  procedures  so  as  to 
provide  other  safeguards  which  might  or  might  not  include  cross- 
examination. 

Mr.  Broyhill.  H.E.  5021  in  section  9  provides  for  rulemaking 
authority  on  the  warranties  and  guarantees  section.  lender  the  provi- 
sion of  section  553,  of  the  Administrative  Procedure  Act.  and  with  the 
provision  that,  of  course,  cross-examination  would  be  afforded.  But 
there  is  a  provision  in  this  section  which  says  that  "The  hearing  will 
be  structured  so  as  to  proceed  as  expeditiously  as  practicable." 

This  language,  in  my  interpretation — I  would  like  to  have  yours — 
combined,  of  course,  with  the  existing  language  of  the  Administrative 
Procedure  Act,  does  provide  for  cross-examination  on  the  basis  of 
factual  differences  where  people  differ  on  the  facts. 

This  would  insure  that  all  matters  would  be  considered  before  the 
rule  does  become  final,  does  permit  cross-examination,  but  it  would  be 
structured  so  as  not  to  permit  undue  delay,  which,  of  course,  can  occur, 
as  I  know,  in  the  formal  proceedings  under  APA. 

It  does  provide  in  this  section  9  that,  if  some  statement  is  made  or 
some  study  is  presented  as  a  fact,  that  it  can  be  properly  tested.  Would 
this  not  be  a  better  protection  to  all  parties  concerned,  whether  it  be 
consumers  or  busmess  interests,  to  provide  for  limited  cross- 
exammation  ? 

Mr.  ExGMAx.  The  Commission  would  limit  its  support  to  the  provi- 
sion in  H.E.  20.  This  is  not  to  say  that  the  Commission,  in  a  given 
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situation,  might  not  feel  it  desirable  to  exercise  its  discretion  and  to 
utilize  more  formal  rulemaking  proceedings.  We  feel,  nevertheless, 
that  it  would  be  an  undue  restriction  on  our  flexibility  to  have  the 
requirement  in  all  instances.  On  this  particular  point,  speaking  on  be- 
half of  the  Commission  and  on  my  OAvn  behalf,  I  would  reiterate  our 
support  for  the  section  set  forth  in  H.R.  -20. 

Air.  Broyhill.  Don't  you  feel  one  element  of  a  fair  hearing  is  the 
right  to  bring  out  all  facts,  and.  if  there  is  a  difference,  that  you  have 
some  cross-examination '( 

You  are  going  to  be  proposing  rules  here  that  not  only  affect  industry 
in  general,  and  you  are  going  to  be  doing  it  on  an  industry-by-industry 
basis  to  some  extent.  You,  I  think,  have  stated  before  that  you  agree 
with  this  process,  that  you  agree  with  this  principle  of  legitimate 
cross-examination. 

My  bill  doesn't  permit  undue  delay.  All  it  does  is  say  that  cross- 
examination  can  be  possible,  that  what  we  are  doing  is  turning  this 
around  a  little  bit  and  saying  that  reasonable  cross-examination  will 
be  a  right,  but  that  you  will  have  the  authority  to  see  that  these  hear- 
ings are  structured  so  that  they  proceed  expeditiously,  and  that  there 
is  no  undue  delay. 

Mr.  Engman.  I  am  a  great  believer  in  cross-examination.  I  had  9 
years'  experience  as  a  practicing  attorney  in  jSIichigan,  and  I  would 
be  the  first  to  say  it  can  be  an  effective  means  of  resolving  a  dispute  of 
material  fact.  As  I  indicated  before,  in  a  given  instance  the  Commis- 
sion mio;lit  well  feel  this  to  be  the  best  wa^-  of  proceeding. 

Yie  also  believe,  however,  and  we  are  supported  in  this  ])v  the  com- 
ments of  the  Administrative  Confei-ence  of  the  United  States,  that 
there  may  be  other  instances  involving  a  dispute  of  policy  where  there 
is  no  need  to  get  into  a  formalized  courtroom  situatioii  Avith  respect  to 
cross-examination,  either  limited  or  unlimited.  In  short,  we  would 
prefer  to  retain  flexibility  in  the  agency  which  has  expertise  in  a  mat- 
ter of  structure  procedures  which  will  best  insure  fair  treatment  of 
that  matter. 

We  would  never  want  to  infringe  upon  due  process  rights  of  the 
individuals  or  businesses  invoh'ed,  but  we  believe  the  preferable  solu- 
tion is  the  flexible  one. 

Mr.  Broyhill.  Well,  maybe  some  others  will  want  to  comment  on 
that. 

Let  me  ask  one  other  question  on  this  point.  Xow,  in  section  109  of 
II.R.  20  is  the  judicial  I'oview  of  this  rule.  That  is,  on  what  basis?  Is 
that  on  substantial  evidence,  or  does  the  court  review  the  rule  to  deter- 
mine whether  the  Commission  has  acted  arbitrarily  and  capriciously? 

Mr.  Engman.  I  might  say  first  of  all  that  the  Commission  would 
not  pi'omulgate  a  rule  unless  it  finds  substantial  evidence  to  support 
the  rule.  I  recall  that  there  was  some  correspondence  by  my  predeces- 
sor, Chairman  Kirkpatrick,  on  this  subject,  and,  as  someone  said  in  one 
of  these  hearings  a  few  months  ago,  "Where  you  stand  depends  on 
where  you  sit."  From  the  point  of  ^iew  of  the  Commission,  we  ob- 
viously would  prefer  the  milder  standard.  Where  there  is  a  point  of 
contention,  however,  I  don't  believe  we  have  a  significant  problem,  as 
Chairman  Kirkpatrick  indicated,  with  a  substantial  evidence  test. 

jMr.  Broytiii,l.  Tliank  you,  ISIr.  Chairman.  I  may  want  to  come  back 
in  a  few  minutes. 
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Mr.  Moss.  Mr.  Eckhardt. 

Mr.  EcKHARDT.  Mr.  Chairman,  I  am  very  interested  in  ]Mr.  Broy- 
liill's  questions  and  your  responses  witli  respect  to  rulemaking. 

I  note  in  section  9  of  Mr.  Broy hill's  bill,  on  page  11,  the  crux  of  the 
situation  you  seem  to  complain  about  may  arise  in  the  provision  that 
the  hearing  shall  be  upon  a  public  record,  which,  as  I  understand, 
would  automatically  put  into  effect  a  formal  procedure,  including  full 
cross-examination  in  promulgating  a  rule,  just  as  those  formal  pro- 
ceedings are  required  in  an  adjudicatory  proceeding. 

If  you  did  that,  and  if  you  were  makiug  a  rule  that  affected  a  great 
number  of  industries,  each  in  a  slightly  different  way,  would  it  not 
be  true  that  each  industry  separately  and  distinctly  affected  would  be 
entitled  to  cross-examination,  and  failure  to  give  tliem  cross-examina- 
tion would  constitute  a  basis  for  the  defense  that  the  rule  was  not 
effectively  promulgated  against  that  industry? 

Mr.  Engman.  Congressman  Eckhardt — again  I  am  expressing  my 
own  views  based  upon  my  own  background^ — I  think  that  is  a  possible 
argument,  which  would  raise  further  problems  with  respect  to  tlie 
proceeding.  I  don't  want  to  imply  that  in  a  given  situation  we  would 
be  required  to  do  that  in  section  556-557  rulemaking  proceedings,  but 
I  do  think  the  argument  could  certainly  be  raised.  The  minds  of  law- 
yers are  fertile  and  can  find  all  sorts  of  arguments  that  can  be  made 
in  different  situations.    I  think  that  would  be  a  danger. 

Mr.  Eckhardt.  The  difficulty,  it  seems  to  me,  it  Avould  put  you  in, 
is  you  would  have  the  Hobson's  choice  of  providing  such  a  lengthy 
proceeding  with  each  separate  entity  affected  by  the  rule,  conducting 
full  cross-examination,  or  ehe  take  the  chance  of  an  attack  on  the 
validity  of  the  rule  itself  because  of  the  process  by  which  it  was 
entered  into.  Wou.ld  you  agree  on  that  proposition? 

]Mr.  Engman.  Yes. 

Mr.  Eckhardt.  I  understand  your  position  on  this,  and  sympathize 
with  it.  Yet  I  also  sympathize  with  Mr.  Broyhill's  concern,  which  I 
think  is  the  concern  of  the  entire  committee,  that  the  rulemaking 
process  is  frequently  in  effect  a  final  decision,  that  once  the  rule  is 
finally  drawn  with  respect  to  a  specific  situation,  an  adjudicatory 
process  is  really  rather  a  charade.  The  decision  has  been  made  at  the 
level  of  rulemaking.  Do  vou  not  agree  that  in  some  instances  that  is 
true? 

Mr.  Engman".  That  could  be  true.  Congressman,  but  I  wouldn't 
want  to  say  that  it  has  or  has  not  been  ti'ue  with  respect  to  any  par- 
ticular proceeding  in  the  past.  I  Avould  also  comment  in  that  respect 
that  we  are  now  reviewing  our  rulemaking  procedures,  and  we  would 
want  to  bend  over  backwards  to  insure  that  due  process  is  maintained 
in  every  proceeding,  so  that  the  rule,  when  promulgated,  is  as  immune 
as  possible  from  attack  and  judicial  challenge.  It  is  in  our  interest 
as  an  administrative  agency  to  devise  procedures  which  will  bring 
about  that  result. 

Mr.  Eckhardt.  I  think  it  has  been  the  tendency  of  this  committee 
not  necessarily  to  trust  a  Commission  in  question  to  police  itself  with 
respect  to  due  process  in  its  procedures,  or  fair  process,  and  I  rather 
think  that  that  policy  is  a  good  one. 

I  am  a  little  bit  afraid  of  a  situation  in  which  an  affencv  savs,  "Oh, 
well,  we  will  always  be  fair.  Don't  bind  us  too  tightly  by  statutory 
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language,  and  don't  permit  the  court  to  supervise  the  matter  by  af)- 
peal."  I  think  we  have  usually  rejected  that.  Don't  you  think  there  is 
some  basis  for  our  rejection? 

JSIr.  ExGMAN.  I  can  understand  that  position  but  I  can  only  say 
that,  with  respect  to  this  particular  matter,  I  differ  with  that  position 
and  support  the  language  that  is  in  section  109. 

Mr.  EcKiiARDT.  I  may  say  to  you  that  I  rather  agreed  with  you, 
when  I  first  entered  into  the  field  of  study  of  administrative  law,  I 
used  to  feel,  when  I  was  going  to  law  school  in  the  New  Deal  days, 
that  there  was  no  real  difference  between  a  Conmiission  and  a  court, 
both  were  called  upon  to  decide  issues,  assuming  an  equal  degree  of 
fairness  in  meeting  that  duty,  that  the  two  are  the  same.  But  I  have 
come  to  feel  there  is  a  difference,  and  that  difference  is  in  tradition, 
that  is,  a  court's  tradition  of  due  process,  which  frequently  doesn't 
exist  in  the  very  best  of  Commissions. 

The  Commission  is  likely  to  try  to  fit  every  problem  into  old  fash- 
ioned desk  compartments,  into  the  proper  pigeonhole,  whether  it  fits 
or  not,  and  I  think  the  court  is  a  little  more  inclined  to  construe  lan- 
guage in  a  judicial  manner.  Therefore,  I  think  I  would  still  differ 
with  your  proposition  that  the  process  should  depend  upon  the  fairness 
of  the  Commission. 

Let  me  suggest  to  you  we  have  come  to  a  kind  of  compromise  in 
H.R.  20  on  this  proposition.  H.R.  20  creates  an  intermediate  type  of 
process  between  the  rulemaking  and  the  adjudicatory  provisions  of 
title  V,  section  553,  and  those  that  follow. 

T\niat  we  provide  here  is  that  there  shall  be  an  oral  hearing,  and 
there  shall  be  a  record  kept  of  that  oral  hearing,  and  that  the  ultimate 
decisions  shall  be  on  the  basis  of  substantial  evidence  on  the  record  as 
a  whole.  But  we  provided,  with  respect  to  cross-examination,  such 
shall  be  allowed  only  to  the  extent  and  in  a  manner  necessary  and 
appropriate  in  view  of  the  nature  of  the  issue  or  issues  involved,  as 
determined  by  the  Commission. 

I  think  we  come  pretty  close  to  solving  this  question,  because  we 
would  permit  you,  where  there  is  an  inordinate  galaxy  of  witnesses 
for  various  slightly  differently  affected  litigants,  or  slightly  affected 
persons  who  would  come  under  the  rule  to  conduct  the  matter  in  a 
fair  way,  so  there  is  cross-examination  for  each  class  affected,  but 
cross-examination  can't  get  out  of  hand,  because  it  may  be  controlled 
by  the  hearing  officer  in  the  proceeding. 

Further,  because  we  do  provide  a  record,  and  because  we  specifically 
say  so  in  the  bill,  the  ultimate  question  of  review  would  be  on  the  basis 
of  substantial  evidence  on  the  record  as  a  whole.  You  say  that  is  all 
you  really  want,  that  you  would  always  refrain  froni  promulgating 
k  rule  not  so  founded.  Is  this  not  a  reasonable  compromise  on  this  issue 
of  rulemakhig? 

Mr.  EKrr:\rA:N-.  I  didn't  realize  we  had  a  difference  with  respect  to 
this.  I  hadn't  thought  we  did,  since  I  was  aware  of  the  fact  you  were 
a  cosponsor  of  H.R.  20.  Just  to  make  it  clear,  tlie  Commission  sup- 
ports section  109  as  it  appears  in  title  I  of  the  bill.  We  do  not  object 
to  the  language  to  which  you  have  been  referring. 

Mr.  EcKHArj)T.  Yes,  I  understand  that  with  respect  to  109,  but 
that  only  goes,  as  I  understand,  to  those  specific  types  of  rules  that 
have  to  do  with  title  I,  that  is,  the  warranty-guarantee  sections. 
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We  provide  in  section  203  rulemaking  antliority  roii^-lily  drafted 
along  the  bases  I  have  set  out  with  respect  to  all  rulemaking. 

I  understand  all  of  title  I  is  acceptable  to  the  Connnission  as  drawn, 
but  what  about  the  general  proposition  of  rulemaking  ?  Wh.y  not  apply 
the  same  reasonable  balance  of  due  process  as  against  convenience  to 
the  Commission  to  all  of  its  rulemaking? 

Mr.  Engman.  Congressman,  obviously  I  agree  with  the  concept  of 
due  process.  You  won't  get  me  to  say  here  I  am  opposed  to  due  proc- 
ess. That  would  be  like  saying  I  am  opposed  to  motherhood,  although 
I  am  not  sure  that  endorsing  motherhood  is  a  safe  position  to  take  any 
more. 

Mr.  EcKHAUDT.  Motherhood  after  the  third  month,  I  think. 

Mr.  Engmajst.  Well  spoken. 

With  respect  to  title  II,  we  have  made  what  I  believe,  after  having 
reviewed  the  briefs  submitted,  a  very  persuasive  case,  and  I  believe 
we  do  have  rulemaking  authority.  It  is  the  position  of  the  Commission 
that  we  would  prefer  to  have  it  confirmed  in  the  judicial  proceeding, 
and  that  that  will  give  us  the  flexibility  to  deal  on  a  situational  basis 
with  cross-examination  or  other  types  of  due  process  safeguards.  As 
a  matter  of  broad  principle,  I  do  not  concur  with  the  statement  you 
just  made. 

Mr.  Eckhardt.  I  understand  your  statement  with  regard  to  rule- 
making. You  feel  you  have  an  excellent  chance  in  the  octane  rating  case 
to  have  the  position  of  the  Commission  upheld.  I  agree  with  you,  the 
court  ought  to  uphold  the  Commission's  position  vrith  respect  to  rule- 
making. 

It  seems  to  me  a  very  substantive  argument  you  make  in  favor  of  the 
need  for  rulemaking,  and  speaking  strongly  in  favor  of  interpreting 
the  act  to  give  you  such  authority.  But  even  if  you  ultimately  succeed  in 
the  octane  rating  case,  I  think  it  will  almost  certainly  be  appealed  to 
the  Supreme  Court.  That  would  mean  another  delay  of  a  year  or  two. 

We  agree  that  you  must  have  rulemaking  authority,  but  w^e  have  felt 
that  you  ought  to  have  it  without  delay,  and  that  if  this  coinmittee  is 
to  draw  rulemaking  aul^hority  and  make  it  available  immediately  and 
without  delay,  w-e' might  as  "well  w^rite  into  it  perhaps  a  little  more 
of  a  balanced  concept  of  the  basis  for  process,  and  perhaps  a  little  wider 
authority  in  the  case  of  review. 

Therefore,  I  would  like  for  you,  if  we  might  hold  the  record  open 
at  this  time,  to  suggest  to  us  what  kind  of  a  draft,  what  kind  of  a 
process  with  respect  to  review  would  be  acceptable  to  the  Commission 
in  the  event  that  either  one  of  two  things  happen :  One,  that  the  octane 
case  comes  out  adverse  to  you.  and  therefore  unduly  restricts  rule- 
making, or,  two,  in  the  event  that  tliis  committee  feels  hat  to  await  the 
octane'case  and  its  appeal,  and  to  withhold  rulemaking  until  that 
time,  is  an  inordinate  delay. 

When  I  ask  this,  I  don't  mean  to  ask  you  to  commit  yourself  in  favor 
of  that  latter  proposition.  I  think  clearly  the  first  proposition  would 
be  a  situation  where  you  would  want  us  to  act.  I  think  we  should  have 
at  the  earliest  possible  time  your  suggestions.  Would  that  be  a  reason- 
able request,  before  I  ask  unanimous  consent  on  the  matter? 

Mr.  Emgman.  I  would  hope  I  could  convince  you  not  to  make  that 
request.  Let  me  reiterate  a  couple  of  points  I  have  made. 
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Mr.  EcKiiARDT.  That  is  the  reason  I  have  withheld  making  it  until 

I  get  3'our  response.  Ti.i.i    i 

Mr.  Engman.  I  appreciate  that.  I  have  been  on  the  ]ob  a  little  less 
than  a  month,  and  this  is  one  of  the  problems  the  Commission  mem- 
bers and  I  have  been  struffsHng  with.  I  indicated  that  delay  is  a  rela- 
tive thino-.  We  can  talk  of  delay  with  respect  to  the  court  of  appeals, 
and  delays  in  the  congressional  process,  but  right  now  the  case  has 
been  argued  before  the  court  of  appeals,  and  we  expect  that  a  decision 
is  imminent.  If  we  should  win  that  case,  as  we  believe  we  will,  we  will 
feel  free  to  proceed  immediately  in  full  gear  with  the  rulemaking  pro- 
ceedings which  we  have  under  consideration.  It  has  not  been  possible 
to  do  that  pending  the  court  action. 

Mr.  EcKiiARDT.  All  right.  You  talked  me  out  of  my  request,  and  i 
shall  not  make  it. 

Mr.  Engman.  Second,  if  we  were  to  lose  the  case,  we  would  be  down 
on  your  doorsteps  the  morning  after.  I  can  assure  you  I  will  be  knock- 
ing at  your  office  doors  bright  and  early  the  following  morning  if  we 
get  an  adverse  decision  from  the  court  of  appeals.  I  don't  believe  that 
will  happen,  but  if  it  does  we  will  be  down  here,  hat  in  hand,  saying 
we  were  wrong,  that  we  made  a  wrong  judgment. 

There  are  other  relatively  noncontroversial  items,  such  as  the  pre- 
liminary injunction  authority  and  the  ability  to  represent  ourselves  in 
court,  which  we  believe  would  bring  immediate  benefits.  We  hope  to 
avoid  a  long  debate  as  to  exactly  what  rulemaking  authority  the  Com- 
mission should  be  given.  We  hope  not  to  have  many  months  pass  while 
the  rest  of  the  bill  is  held  up  because  of  this. 

We  take  this  position  because  Ave  have  come  to  the  conclusion  that 
the  court  of  appeals  will  confirm  our  rulemaking  position. 

Mr.  EcKiiAEDT.  I  shall  not  put  my  question  to  you,  or  ask  a  reserva- 
tion, but  I  shall  say  if  you  receive  a  completely  favorable  decision  in  the 
octane  case,  I  know  I  would,  and  I  think  Mr.  Broyhill  would,  be  a 
little  concerned  about  the  extent  you  could  use  the  rulemaking  au- 
thority without  the  processes  contained  in  my  concern  in  H.R.  20. 

I  think  if  you  didn't  follow  at  least  those  processes,  Mr.  Broyhill 
mio-ht  be  distributed,  too.  I  hesitate  to  speak  for  my  confrere. 

Mr.  Broyhill.  If  the  gentleman  will  yield,  I  think  what  we  should 
do  is  try  to  work  out  a  procedure  here  that  does  give  some  adequate 
rights  of  cross-examination  on  differences  of  fact,  or  differences  where 
factual  information  or  so-called  factual  information,  was  brought  be- 
fore the  Commission  in  consideration  of  a  rule,  and  let  the  other  side 
have  a  chance  to  examine  this. 

It  was  not  my  intention  in  writing  the  language  here  in  H.E.  5021 
in  section  9  to  say  that  this  procedure  would  be  structured  so  as  to  have 
undue  delay.  I  think  that  the  procedure  should  give  protection  to  all 
sides,  in  particular  permit  some  cross-examination,  so  all  the  facts  can 
be  properly  considered. 

Mr.  EcKHARDT.  I  don't  think  there  has  been  much  difference  on  this 
committee  with  respect  to  the  practical  working  out  of  these  kinds  of 
procedures. 

I  Avould  like  to  pass  on  one  other  matter.  I  understand  that  you  do, 
without  reservation,  support  the  provisions  of  title  I  in  H.R.  20,  and  I 
would  assume  the  Commission  will  push  as  hard  for  that  title  I,  even  if 
that  were  the  only  thing  left  in  the  bill,  as  it  would  have  pushed  for 
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the  bill  had  it  maintained  the  position  of  the  last  Commission  and  had 
the  bill  contained  both  titles. 

You  do  feel  the  title  I  matter  is,  as  you  said,  the  most  important 
consumer  measure  before  Congress  ? 

Mr.  Engman.  Yes.  I  was  referring  to  both  title  I  and  title  II.  We  do 
support  both. 

Mr.  EcKiiARDT.  I  AA-as  very  pleased  to  see  a  favorable  comment  on 
what  we  have  come  to  call  the  McCollister  amendment  to  title  I,  that 
w^ould  prevent  the  requirement  that  a  particular  brand  of  product  be 
used  in  repair.  It  seemed  to  me  that  was  an  extremely  useful  addition  to 
the  bill  the  last  time.  I  see  you  note  that  specifically  for  approval. 

Mv.  Engman.  That  is  correct,  Congressman. 

Mv.  EcKHARDT.  Tliauk  you,  sir, 

^Ir.  :Moss.  Mr.  McCollister? 

]Mr.  jSIcCollister.  ]Mr.  Chairman,  in  the  colloquy  between  you  and 
;Mr.  Eckliardt  and  Mr.  Broyhill  in  regard  to  the  proceedings  under 
title  II  in  regard  to  the  rulemaking  sections  being  limited  to  section 
553  of  the  Administrative  Procedure  Act,  in  your  confirmation  hear- 
ings, in  response  to  a  question  to  which  you  gave  written  response 
to  Senator  Morris,  you  said  it  was  essential  that  due  process  be  ac- 
corded all  interested  parties,  and  the  opportunity  for  legitimate  cross- 
examination  is  one  element  of  a  fair  hearing. 

It  would  appear,  then,  that  we  all  agree  on  the  use  of  some  measure 
of  cross-examination  in  the  rulemaking  powers  of  the  FTC.  Is  that 
correct  ? 

'Mv.  Engman.  Well,  first  of  all,  I  obviously  wouldn't  disagree  with 
what  I  said  on  tlie  Senate  side  at  my  confirmation  hearing.  I  do  be- 
lieve cross-examination  is  one  element  of  due  process.  I  don't  believe 
it  is  the  only  element,  or  that  it  necessarily  must  be  present  with  respect 
to  any  given  proceeding.  I  will  include  by  reference  my  colloquy  with 
Congressman  Eckliardt  on  this  subject. 

I  believe  strongly  that  if  we  do  find  ourselves  in  a  situation  where 
there  are  material  differences  with  respect  to  facts  which  underlie 
a  particular  proposed  rule,  in  all  probability  some  form  of  cross- 
examination  should  be  permitted.  I  hesitate,  however,  to  say  this 
should  be  done  in  all  cases,  and  I  believe  we  have  the  ability  as  a 
Commission,  with  the  authority  which  I  believe  will  be  upheld  by  the 
court  of  appeals,  to  develop  rules  and  procedures  which  will  insure 
that  due  process  is  maintained. 

jMr.  IMcCoLLisTER.  But  if  the  court  does  agree  that  you  liave  that 
rulemaking  power,  it  is  in  accordance  with  section  553  only.  Is  that 
correct  ? 

Mr.  Engman.  That  is  correct.  But  as  I  indicated  to  Congressman 
Eckliardt,  the  Commission — I  speak  here  more  from  k/iowledge  as  an 
outsider  than  from  personal  experience  w^th  the  Commission — ^lias 
alread}'  presented  individuals  with  an  opportunity  for  a  hearing  to 
present  views  and  arguments.  It  may  be  assumed,  therefore,  that  the 
Commission  is  not  going  to  be  reluctant  to  continue  to  grant  that 
right  in  appropriate  cases.  Further,  I  have  already  asked  our  General 
Counsel's  office,  in  anticipation  of  our  being  upheld  by  the  court  of 
appeals  to  recommend  appropriate  procedural  safeguards  which 
might  be  adopted  by  tlie  Commission  in  just  this  situation. 

Mr.  McCollister.  Perhaps  our  difference  here,  if  there  is  one,  and  I 
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think  there  is,  is  tliat  you,  the  FTC.  want  to  decide  when  the  more 
formal  procedures  are  essential,  and  I  thin.k  Mr.  Broyhill  and  I  feel, 
and  perhaps  Mr.  Eckhardt,  too,  that  maybe  the  legislation  itself  should 
set  forth  the  ground  rules  ijy  wdiich  the  application  of  the  more  formal 
proceedings  might  be  applied. 

Having  thus  disposed  of  title  II,  since  you  are  not  particularly  inter- 
ested in  most  of  title  II  at  this  point,  at  any  rate 

Mr.  Engman.  I  must  say  we  are  very  interested  in  the  rest  of  title 
II. 

Mr.  McCoLLiSTER.  Shall  we  say  I  am  not  interested  in  title  II? 

Mr.  Moss.  The  Chair  is  very  happy  to  hear  that. 

Mr.  McCoLLisTER.  I  am  interested,  thougli,  in  what  seems  to  me  to  be 
a  contradiction  in  title  I, 

The  original  statement  on  page  1  of  the  bill  says  a  bill  to  provide 
minimum  disclosure  standards  for  written  consumer  product  warran- 
ties, and  then  in  section  110,  we  proceed  to  open  to  the  Federal  courts 
not  just  written  warranties,  but  all  sorts  of  things. 

It  says  on  page  13,  or  the  bottom  of  page  12,  section  (2) ,  on  line  25, 
"For  the  purposes  of  this  su]:)section,  a  'deceptive  warranty'  means  (a) 
a  warranty  which  (i)  contains  an  affirmation,  promise,  description, 
or  representation  which  is  either  false  or  fraudulent.'' 

Then  we  talk  of  implied  warranties,  and  then  over  here  in  remedies 
inherent  in  section  110,  we  again  refer  to  eX])ress  or  implied  warranty, 
and,  finally,  on  page  14,  line  19,  it  says:  "For  the  purposes  of  its  sec- 
tion, an  'express  warranty'  is  created  as  follows : 

"(A)  Any  affirmation  of  fact  or  promise  made  by  a  supplier  to  the 
purchaser  which  relates  to  a  consumer  product  or  service  and  becomes 
part  of  the  basis  of  the  bargain  creates  an  express  warranty  that  the 
consumer  produce  or  service  shall  conform  to  the  affirmation  or 
promise. 

"(B)  x\ny  description  of  a  consumer  product  which  is  made  part  of 
the  bargain  creates  an  express  warranty  that  the  consumer  product 
shall  conform  to  the  description. 

"(C)  Any  sample  or  model  which  is  made  part  of  the  basis  of  the 
bargain  creates  an  express  warranty  that  the  consumer  product  shall 
conform  to  the  sample  or  model." 

It  seems  this  goes  far  beyond  what  we  started  out  talking  about, 
that  is,  written  warranties.  Don't  we  substantially  broaden  the  reach 
of  this  act  by  the  references  made  in  section  110  on  remedies? 

Mr.  Moss.  Would  the  gentleman  yield  ? 

Mv.  McCoLLisTER.  Ycs,  I  yield. 

Mr.  ]\Ioss.  The  language  the  gentleman  read  is  taken  from  the 
Uniform  Commercial  Code. 

^  Mr.  McCoLLisTER.  But  it  doesn't  give  the  Federal  courts  jurisdic- 
tion. It 

Mr.  Moss.  It  is  from  the  Uniform  Commercial  Code. 

Mr.  McCoLi.iSTER.  Yes,  but  I  understand  we  are  in  the  Federal 
courts  with  this. 

Would  the  chairman  have  any  comments  on  this?  Is  it  necessary 
to  go  that  far,  to  open  to  Federal  suit  everything  relating  to  the  ex- 
pressed warranties  that  are  discussed  here? 

Mr.  Engman.  I  am  not  sure  of  the  question,  Congressman 
McCollister. 
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Mr  McCoLLiSTER.  I  say  the  reach  of  the  bill  was  to  written  Avar- 
ranties,  providing  circumstances  under  which  written  warranties 
mio-ht  be  made  more  intelligible,  meaningful,  and  enforceable,  and 
we^'are,  in  section  110,  opening  to  the  Federal  courts  all  relating  to 
implied  warranties.  It  seems  that  makes  the  bill  reach  a  lot  further 
than    what    were    the    intentions    to    cure    the   defects    m    written 

Avarranties. 

Mr  ExGM\N.  I  am  somewhat  sympathetic  to  what  you  say.  I  think 
the  committee  has  a  difficult  problem  here  in  drafting.  You  are  be- 
tween the  devil  and  the  deep  blue  sea,  perhaps.  For  examp  e,  there 
is  no  definition  of  "implied  warranty*'  in  this  title.  We  talk  about 
written  warranties,  but,  as  you  say,  how  do  we  then  word  an  appro- 
priate limitation  on  disclaimers  or  implied  warranties  and  the  like  v 
It  is  a  tough  drafting  problem,  and  I  am  sympathetic  to  the  problem 
jou  raise,  but  beyond  that  I  have  no  further  comment  at  this  point. 

Mr.  McCoLLisTER.  Thank  you. 

No  further  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Young. 

Mr  YouxG.  I  would  like  to  cover  two  or  three  areas. 

One  has  to  do  with  the  proposed  provisions  pf  the  act,  on  page  14, 
which  pertain  to  class  action,  especially  the  provision : 

Any  person  damaged  by  the  failure  of  a  supplier  to  comply  With  any  obliga- 
tions assumed  nnder  an  express  or  implied  warranty  or  se^.i^^/f^/^^f;!^  JJi^^ 
respect  to  a  consumer  product  may  bring  suit  m  an  appropriate  district  couit 
of  the  United  States  if  the  matter  in  controversy  exceeds  the  ^"^  ^^  vf h^^  of 
?10,000  computed  on  thet  basis  of  all  claims  to  be  determined  in  the  suit. 

I  note  in  your  prepared  statement  you  did  not  comment  upon  this 
particular  section  or  provision  of  the  bill.  If  you  did,  would  you  point 
out  to  me  where  it  is  ? 

INIr.  Engman.  I  am  sorry.  Would  I  what  ^  ^    ^i  ■  .  ^^  .i,^ 

Mr.  YouxG.  You  made  no  comment  with  respect  to  this  part  ot  tlie 
bill  in  your  prepared  statement,  did  you? 

Mr.  ExGMAX.  I  did  not.  .  • ,       .  •        ^  .^  fi,^ 

Mr.  Young.  Have  you  had  a  chance  to  give  consideration  as  to  tlie 

effect  of  these  provisions  ?  ,.  ,. 

^Ir  ExGM^x.  Let  me  say  first  of  all  that  you  are  asking  a  question 
directly  which,  I  believe.  Congressman  ISIcCoilister  was  approaching, 
and  I  didn't  voluntarily  get  into  the  area.  However,  as  all  the  cards 
are  on  the  table,  I  will  fndicate  to  you,  first,  that  the  Commission 
unanimously  approved  my  prepared  statement,  particularly  the  rule- 
nal  ing  deletion  which  I  urge  the  coimnittee  to  consider.  With  respect 
lo  this  particular  item,  however,  there  are  several  different  views  rep- 
resented among  the  five  members  of  the  Commission,  so  the  Commis- 
sion itself  has  not  taken  a  specific  position.  •^. 

My  predecessor,  Chairinan  Kirkpatrick,  sent  to  this  committee,,  or 
maybe  to  the  Senate  committee,  a  letter  relating  to  this  question,  which 
ointed  out  some  questions  which  had  been  raised  by  the  Commi^ion. 
Beyond  that,  we  have  taken  no  new  or  different  position  at  this  time 

^Ir  YouNi.  W^ith  reference  to  class  actions,  I  think  the  record  oiiglit 
to  show  that  under  the  Federal  Rules  of  Civil  Procedure,  rule  :^o,  that 
the  Federal  courts  have  been  struggling  with  the  propriety  of  the  use 
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of  the  class  action  remedy  for  some  time,  and  this  has  giv^en  the  courts 
a  great  deal  of  difficulty. 

It  seems  to  me  the  provisions  of  H.R.  20  with  respect  to  which  class 
actions  might  be  permitted  are  getting  into  an  area  that  is  very  difficult 
to  deal  with. 

As  I  sa}',  the  courts  have  been  struggling  with  the  use  of  the  class 
action  on  an  ad  hoc  basis,  and  I  wondered  if  you  felt  that  this  provi- 
sion might  be  too  broad. 

It  seems  to  me  it  might  allow  some  unmanageable  suits  which,  it 
might  be  argued,  were  expressly  authorized  by  this  section. 

Mr.  Engmax.  I  might  be  better  advised  to  sit  back  and  let  the  mem- 
bers of  the  subcommittee  discuss  this  matter,  but  the  Commission's  posi- 
tion, I  think,  was  set  forth  in  the  letter  which  Chairman  Kirkpatrick 
sent  to  Chairman  jNIagnuson  last  year  indicating  that  the  problem  is  a 
complicated  one  and  that  there  are  many  questions  which  have  to  be 
considered.  Second,  he  stated  that  the  Xational  Institute  for  Consumer 
Justice  has  some  of  these  consumer  remedies  under  consideration.  It  is 
my  understanding  that  a  report  by  that  commission  should  be  forth- 
coming this  spring.  Tliat  report  should  be  considered  in  connection 
with  the  committee's  deliberations. 

To  reiterate,  we  have  a  situation  which  this  committee  may  at  times 
experience.  That  is.  when  you  have  more  than  one  individual  respon- 
sible for  making  a  judgment,  you  find  it  is  not  always  easy  to  achieve 
unanimity  of  approach  or  opinion. 

We  do  think  there  are  questions  raised  which  may  have  very  pro- 
found implications.  Beyond  that,  on  behalf  of  the  Commission,  I  can't 
express  a  further  opinion. 

Mr.  YouNCi.  I  would  like  the  record  to  show  this  further  point: 
Even  if  we  didn't  have  this  section  in  the  law,  plaintilfs  presumably 
\^'ould  still  have  the  remedy  of  a  class  action  under  the  present  Rules 
of  Civil  Pi-ocedure,  rule  23,  would  they  not? 

Mr.  ExGJiAN.  That  is  correct,  in  appropriate  circumstances, 
Congressman. 

Mr,  Broyhill.  Could  I  ask  unanimous  consent  to  have  the  letter 
the  chairman  referred  to  made  a  part  of  the  record  at  this  point? 

Mr.  Moss.  "What  is  the  date  I 

Mr.  ExGMAx.  My  copy  is  undated,  Mr.  Chairman. 

Mr.  Moss.  I  haA'e  a  number  of  letters. 

Mr.  ExGMAX.  We  aaIII  provide  another  copy. 

Mr.  Moss.  Without  objection,  the  record  will  be  held  to  receive  the 
letter  just  referred  to. 

[The  following  letter  was  received  for  the  record :] 

Federal  Trade  Commission, 

Office  of  the  Secretary. 
Washington,  D.V.,  iSciJtemherl,  1971. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Cornmittee  on  Commerce,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  Commission's 
views  on  S.  984,  92(1  Congress,  1st  Session,  a  hill  "To  authorize  classes  of  persons 
injured  by  unfair  consumer  practices  unlawful  under  the  Federal  Trade  Com- 
mission Act  to  seek  relief"  and  S.  1378.  92d  Congress.  1st  Session,  a  bill  "To 
provide  implementation  of  the  Federal  Trade  Commission  Act,  to  give  increased 
protection  to  consumers,  and  for  other  purposes." 
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It  is  the  Commission's  belief  that  unfair  and  deceptive  acts  and  practices  in 
the  marketplace  would  decline  substantially  if  consumers  had  realistic  grievance 
machinery  to  protect  their  interests.  Unless  the  costs  and  delays  of  litigation 
can  be  substantially  lowered  or  new  grievance-solving  mechanisms  created,  the 
class  action  may  represent  the  only  realistic  means  available  to  consumers  to 
defend  and  assert  their  rights  in  the  marketplace. 

We  believe  that  S.  1378  contains  several  provisions  which  offer  more  promises 
of  grappling  with  some  of  the  problems  which  have  been  raised  with  respect  to 
the  unlimited  class  action  suits.  Thus,  S.  1378  makes  an  attempt  to  meet  the 
argument  about  overburdening  the  Federal  court  system  by  giving  the  state 
courts  concurrent  jurisdiction  and  allowing  the  Federal  courts  a  degree  of  "ad- 
ministrative" discretion  on  whether  to  entertain  a  consumer  class  action  or 
dismiss  without  prejudice  to  refiling  in  a  state  court.  The  Commission  also  notes 
the  elimination  from  S.  1378  of  the  requirement  for  pre-suit  notification  of  the 
FTC  which  appears  in  S.  984. 

The  specific  problems  associated  with  class  actions  and  other  consumer 
remedies  are  now  under  study  by  the  National  Institute  for  Consumer  .lustiee. 
The  Institute,  a  private,  non-profit  group  which  was  formed  in  response  to 
the  request  of  President  Nixon,  will  study  the  adequacy  of  existing  procedures 
for  the  resolution  of  private  disputes  arising  out  of  commercial  transactions. 
The  Institute  has  stated : 

"Before  any  final  judgment  can  be  made,  more  information  is  necessary  to 
permit  a  better  evaluation  of  existing  institutions  for  the  administration  of  civil 
justice  for  consumers  and  to  undertake  appropriate  action  to  change,  supple- 
ment or  replace  those  institutions.  The  National  Institute  for  Consumer  Justice 
will  attempt  to  provide  the  informational  framework  so  that  our  society  can 
create  grievance-handling  incentives  and  mechanisms  that  will  work.  Satisfac- 
tory institutions  and  procedures  for  resolving  small  claims  must  be  made  avail- 
able for  citizens  of  all  walks  of  life." 

The  Commission  supports  the  objectives  of  S.  984  and  S.  1378.  It  believes,  how- 
ever that  necessary  information  and  guidance  in  the  implementation  of  those 
objectives  will  be'  forthcoming  from  the  National  Institute  for  Consumer 
Justice.  For  that  reason,  the  Commission  is  not  prepared  to  comment  on 
S.  984  and  S.  1378  or  other  class  action  legislation  at  this  time. 

By  direction  of  the  Commission. 

Chaeles  a.  Tobix, 

Secretary. 

Mr.  Young.  I  would  like  to  address  another  point,  liere. 

Has  the  Commission  ever  considered  the  desirability  of  permitting 
the  recovery  of  attornevs'  fees,  as  provided  in  110,  section  110(d), 
where  it  provides  that  a  court  may  permit  recovery  as  part  of  the  judg- 
ment a  sum  equal  to  the  aggregate  amount  of  costs  and  expenses, 
including  attorneys'  fees  based  on  actual  time  expended  ? 

Mr.  Engman.  Yes,  I  believe  the  Commission  did  support  that  con- 
concept  in  its  response  to  other  communications  last  year. 

Mr.  Young.  If  you  limit  it  to  attorneys'  fees  based  on  actual  time 
expended— did  you  address  it  to  that  particular  limitation?  Did  the 
Commission  consider  that  exact  limitation? 

Mr  Engman.  There  are  at  least  two  further  limitations  m  the  pro- 
posed bill,  as  I  read  it,  Congressman.  First,  the  court  retains  the  discre- 
tion to  determine  whether  or  not  the  award  of  attorneys'  fees,  and 
presumably  the  amount,  would  be  appropriate  in  a  given  instance. 
Second  the  bill  requires  that  there  will  have  been  a  reasonable  oppor- 
tunity for  the  warrantor  to  have  cured  the  breach  before  this  provision 
could  be  effective.  There  are  thus  at  least  two  limitations  provided  by 
the  legislation.  In  its  comment  I  believe  the  Commission  was  respond- 
ing to  the  proposal  as  set  forth  in  this  Idnd  of  framework. 

Mr.  Young.  As  you  know,  the  practice  in  this  country  has  been  that 
each  party  pays  their  own  counsel  fees.  Could  you  give  me  the  ration- 
ale as  to  why  the  Commission  thought  it  would  be  desirable  to  depart 
from  this  traditional  procedure  ? 
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Mr.  Engman.  Let  me  say,  I  am  speaking  here  about  deliberations 
which  occurred  before  my  appointment  to  the  Commission. 

Mr.  Moss.  If  the  gentleman  will  yield,  I  think  the  Chair  may  be  able 
to  clarify. 

I  believe  we  would  have  to  go  back  to  the  minutes  of  the  hearing  of 
the  committee,  because  the  language  was  included  as  a  result  of  de- 
liberations of  the  committee  rather  than  deliberations  of  the  Com- 
mission. 

Mr.  Young.  It  was  my  understanding  the  witness  testified  the  Com- 
mission had  expressly  considered  this  point  and  had  approved  it. 

Mr.  Engman.  My  answer  is  that  the  concept — I  think  I  said  "con- 
cept''— was  endorsed  in  a  general  sense  by  the  (Commission  during  the 
last  session.  The  question  is  a  very  troulDlesome  one,  and.  I  think,  in 
essence,  the  view  of  the  proponents  is  that  ^\■Lere  plaintiffs  are  apt  to 
have  smaller  amounts  involved,  there  should  be  some  extra  considera- 
tion given  to  them  in  terms  of  permitting  them  to  bring  the  particular 
claim  and  to  seek  the  relief  they  have  requested.  This  is  particularly 
justifiable  in  situations  where  there  has  been  an  opportunity  on  the 
part  of  the  warrantor  to  cure  the  alleged  difficulty. 

I  realize  that  this  is  a  very  complicated  subject.  When  I  Avas  in  pri- 
vate practice,  I  was  involved  in  a  situation  in  which  we  represented  a 
plaintiff,  and  proceeded  under  equitable  principles  to  request  some 
assistance  in  some  very  protracted  litigation,  and  T  am  fully  aware 
that  a  lot  of  heat  can  be  generated  on  this,  and  not  without  some  basis. 

I  think  this  is  a  legitimate  question  which  you  pose  here,  and  I  only 
refer  again  to  the  general  endorsement  of  the  concept  the  Commission 
made  with  respect  to  this. 

I  would  say  again  that  as  beneficial  as  this  provision  might  be- 
speaking on  behalf  of  myself,  and,  I  think,  on  behalf  of  some  of  the 
other  members  of  the  Commission — if  it  should  become  a  major  prob- 
lem within  the  Congress,  so  that  it  might  endanger  the  rest  of  the  leg- 
islation, we  would  not  make  a  major  issue  of  it. 

The  particular  points  which  I  mentioned  in  my  prepared  state- 
ment are  those  features  of  the  bill  which  we  feel  are  essential  and 
which  should  be  enacted  as  soon  as  possible. 

]Mr.  YoiTNG.  Did  the  Commission  also  consider  the  other  side  of  the 
coin,  whether  or  not  it  would  be  proper  to  award  attorneys'  fees  to  the 
defendant  if  the  defendant  is  successful  ? 

Mr.  Engman.  In  my  brief  experience  with  my  four  fellow  Commis- 
sioners, I  have  observed  that  they  discuss  all  sides  of  all  coins.  I  say 
that  facetiously.  I  don't  know  the  exact  nature  of  the  meeting  at  which 
this  was  discussed  since  it  was  all  before  my  time. 

Mr.  Young.  I  would  like  to  discuss  another  part  of  your  statement, 
when  you  comment  on  the  desirability  of  the  Commission  being  able 
to  represent  itself  in  court. 

As  you  know,  the  law  has  long  been  that  the  Attorney  General  is 
primarily  the  attorney  for  all  the  executive  agencies,  and  that  the 
executive  agencies  have  to  go  through  an  Attorney  General's  office  in 
connection  with  litigation.  You  point  that  out,  I  think,  in  your  own 
statement. 

It  has  also  been  historically  true  that  agencies  M^ould  like  to  represent 
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ihemselves  directly  in  court,  and  not  have  to  go  through  the  Attorney 
General's  office.  So  that  is  not  a  new  aspiration  of  regulatory  agencies. 

I  note 

Mr.  Moss.  Would  the  gentleman  yield  ? 

Mr.  Young.  I  yield. 

Mr.  Moss.  For  the  purpose  of  the  record  and  the  integrity  of  the 
independent  agencies,  I  think  we  should  make  it  clear  that  in  the  use  of 
the  term  ''executive,"  it  is  being  loosely  used,  that  the  agency  is  not  an 
agency  in  the  executive  brancli  of  the  Government,  but,  on  the  contrary, 
is  one  of  those  unic|ue  agencies,  an  independent  regulatory  Commission 
more  analogous  to  an  arm  of  the  Congress  than  to  a  part  of  the  execu- 
tive branch  of  the  Government. 

I  thank  the  gentleman  for  yielding. 

Mr.  Young.  I  think  I  used  the  term  "executive  agency"  in  a  correct 
sense.  I  am  using  it  in  the  terms  of  one  executing  policy.  I  don't  think 
it  is  limited  to  the  fact  the  executive  agency  may  also  have  some  rela- 
tion to  the  Chief  Executive,  which,  as  a  person,  1  think  you  are  talking 
about. 

Mr.  Moss.  If  the  gentleman  yields  further — not  as  a  person,  but  as  a 
branch,  I  believe,  under  the  Constitution,  coequal  branch  of  the  Gov- 
ernment. It  is  in  that  sense  that  I  make  the  cautionary  statement  re- 
garding the  independence  of  the  agency. 

Mr.  Young.  Getting  back  to  my  main  question — I  appreciate  the 
chairman  calling  that  to  my  attention — but  I  want  to  point  out  I  was 
using  the  term  "executive  agency"  in  terms  of  an  agency  formulating 
policy  under  laws  passed  by  the  Congress. 

In  that  sense,  you  state  you  would  want  to  continue  to  share  the 
representation  of  the  FTC  with  the  Attorney  General.  I  think  you 
stated  that  under  this  arrangement  the  Justice  Department  would  rep- 
resent the  Commission  in  circumstances  where  such  representation 
would  be  in  the  overall  interest  of  the  Government.  "Who  would  make 
tliat  determination  ? 

Mr.  Engjian.  The  Commission  would  make  that  determination. 
Let  me  add  at  this  point  that  it  should  not  be  assumed  in  each  in- 
stance that  the  Commission  would  opt  in  favor  of  utilizing  its  own 
resources  and  personnel  to  proceed  in  court.  It  might,  or  it  might  not, 
be  more  advantageous  to  utilize  the  Justice  Department  in  a  particular 
instance.  I  also  indicated  that  other  regulatory  agencies,  the  SEC,  the 
FPC,  have  greater  autonomy  than  we  presently  do  in  this  area. 

Mr.  Young.  You  pointed  out  that  you  feel  that  there  has  been  delay 
and  duplication  of  services  because  the  Attorney  General's  office  has 
to  review  the  findings  and  reports  of  the  FTC.  Isn't  there  some  value 
to  that  review  ? 

jNIr.  Exgman.  There  may  definitely  be  a  value,  and  I  don't  mean  to 
imply  that  we  operate  at  loggerheads  with  the  Department  of  Justice. 
But,  in  many  simple  enforcement  actions,  it  may  not  make  economic 
sense  to  require  other  attorneys  at  the  Department  of  Justice  and  the 
U.S.  Attorney's  office  to  becolne  fully  familiar  vritli  all  the  facts  and 
background  prior  to  bringing  an  action.  Some  of  these  may  be  brought 
on  a  pro  forma  basis  by  the  Justice  Department,  but  even  then  both 
our  pei-sonnel  and  the  Justice  personnel  must  be  involved. 

Mr.  Young.  That  is  customary  on  the  criminal  side  of  the  work  of 
the  Department  of  Justice.  The  FBI  usually  does  the  work  of  prepar- 
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iiig  tlie  case,  and  their  lawyers  doirt  try  the  cases.  They  are  tried 
by  the  Justice  Department. 

'  Mr.  Engman.  That  may  be  so.  Maybe  that  is  why.  as  a  private  prac- 
titioner before  I  came  to  Government  3  years  ago,  I  looked  forward 
to  havino-  the  Department  of  Justice  on  the  other  side. 

Mr.  YouxG.  I  have  also  been  concerned  about  whether  tlie  FTC 
has  made  any  attempts  to  work  out  a  cooperative  prog-ram  with  the 
Department  of  Justice  with  respect  to  the  handling  of  their  cases. 
For  example,  in  a  case  that  has  been  reviewed  by  the  Justice  Depart- 
ment, have  you  tried  appointing  one  of  your  attorneys  as  a  special 
assistant  attorney  general  to  handle  these  cases  ? 

Mr.  ExGMAx.^So  far  as  I  know,  that  has  not  been  done.  We  have  a 
very  close  liaison  with  the  Department  of  Justice,  not  only  with  re- 
spect to  bringing  these  cases,  but  basically  because  of  our  concurrent 
jurisdiction  m  antitrust  matters.  We  would  hope  to  continue  that 
relationship.  We  are  sugijesting  that  this  alternative  means  of  repre- 
sentino-  ourselves  would  be  in  the  overall  interest  of  the  Government 
find  in  the  overall  public  interest  in  terms  of  conserving  resources. 
We  are  not  saying  that  in  each  case  we  should  bring  our  own  enforce- 
ment action,  or  represent  ourselves  in  court.  We  think  if  we  had 
greater  representational  flexibility  the  public  itself  would  be  further 

iihead. 

]Mr.  YouxG.  I  have  been  on  both  sides  of  this. 

Mr.  ExGMAX.  So  have  I,  Congressman.  Last  year,  when  I  was  wear- 
ino-  another  hat,  the  administration  opposed  this.  Wearing  the  hat  I 
do\ow,  I  firmly  believe  that  this  authority  provides  needed  flexibility 
to  the  Commission.  I  must  also  say  I  have  reviewed  tlie  question  more 
carefully  during  the  last  couple  of  weeks  than  I  did  last  year. 

:Mr.  YouxG.  It  oets  back  to  "Where  you  stand  depends  on  where  you 
sit  "  i  was  trying'to  say  I  was  in  the  same  position  you  are  when  I  was 
Securities  Commissioner  in  Illinois.  We  developed  a  procedure  with 
the  Attorney  General  where  we  would  obtain  his  permission  to  allow 
us  to  act  as  assistant  attorney  general. 

If  a  decision  is  to  be  made  as  to  who  is  to  process  the  case,  either  the 
FTC  or  the  Attornev  General,  it  seems  that  decision  should  be  made 
hy  the  Attorney  General.  Wonld  you  differ  with  that  determination  ? 

Mr.  ExGMAX^  I  think  you  can  guess  what  my  answer  is  going  to  be. 
We  would  suggest  that,  since  we  are  most  familiar  with  the  back- 
gi-ound  of  thercase,  the  type  of  case,  and  the  types  of  problems  it  is  apt 
To  raise  v.'ithin  the  particular  court,  Ave  are  in  the  l^est  po.^ition  to  tie- 
termine  whether  or  not  our  ultimate  ends  would  best  be  served  by 
using  our  attorneys  or  by  requesting  that  the  Justice  Department 
re  ]3  re  sent  us. 

Mr.  YouxG.  It  is  true  there  will  be  times  when  there  will  be  dif- 
ferences of  opinion  between  the  Attorney  General  and  the  majority 
of  the  Commissioners  with  respect  to  the  priority  of  an  action,  and, 
if  you  are  given  authority  to  institute  your  own  lawsuits,  you  will 
■escape  what  is  presently  adieck  and  balance  on  executive  action,  will 
Tou  not? 

]\rr.  ExGMAX.  Let  me  make  two  comments  in  respect  to  that,  i  our 
questions  are  q:ou\s  more  toward  my  suggestion  with  respect  to  broad- 
ening the  autiiority,  than  to  the  authority  presently  contained  in  H.R. 
20.  It  is  a  fair  question,  however,  because  we  suggested  it  be  broadened 


78 

to  tliat  extent.  Second,  I  again  point  out  that  no  matter  what  merit 
there  may  be  in  handling  it  in  this  way  within  the  executive  branch, 
it  is  not  an  appropriate  sohition  for  an  independent  regulatoiy  agency 
of  the  Government  which  is  not,  strictly  speaking,  part  of  the  execu- 
tive branch.  The  Commission  has  direct  responsibility  to  the  Con- 
gress as  well,  and  even  though  there  is  a  determination  by  the  members 
of  the  Commission  that  a  case  is  important  enough  to  warrant  prose- 
cution, the  Justice  Department  may  now  decide  ot]iei*wise.  That  has 
not  occurred  frequently  in  the  past,  but  if  it  does  happen,  we  should 
have  the  authority  to  proceed  on  our  own.  I  think  that  this  authority 
is  particularly  important  with  respect  to  an  independent  regulatory 
agency,  whether  or  not  it  miglit  be  applicable  with  respect  to  HEW 
or  some  other  Cabinet  department. 

Mr.  Young.  My  last  question  is :  Do  you  know  what  the  opinion  of 
the  Justice  Department  is  with  respect  to  the  grant  of  such  authority 
as  you  have  requested  for  the  FTC  ? 

Mr.  Engman.  I  don't  know  their  position  this  year  but  last  year  I 
know  they  were  vigorously  opposed. 

Mr.  Young.  No  further  questions. 

Mr.  Moss.  Mr.  Chairman,  I  have  a  few  questions,  but  first,  in  order 
that  this  record  conform  to  the  requirements  of  the  Reorganization 
Act  of  1971,  it  will  be  necessary  that  the  Commission  supply  to  the 
committee  estimates  of  costs  for  a  5-year  period,  and,  without  objec- 
tion, I  will  ask  that  the  record  be  held  at  this  point  to  receive  those 
costs  estimates. 

[The  following  information  was  supplied  for  the  record :] 

Five-Teae  Estimate  of  Costs  of  Implementing  H.R.  20 

It  is  estimated  tliat  Title  I  (Consumer  Product  Warranties)  will  result  in  an 
average  additional  cost  per  year  for  five  years  following  enactment  as  follows : 

Staff  attorneys $375,  000 

Clerical  personnel 84,  000 

Equipment,  etc 92,  000 

Total 551, 000 

Total  annual  additional  average  cost  of  Title  I  for  five  years :  $551,000  per 
year. 

It  is  estimated  that  Title  II  (FTC  Act  amendments)  will  result  in  an  average 
additional  cost  per  year  for  five  years  following  enactment  as  follows : 

Staff  attorneys $53,  000 

Clerical  personnel 35,  000 

Equipment,  etc 10,  000 

Total 78,  000 

Total  annual  additional  average  cost  of  Title  II  for  five  years :  $78,000  per 
year. 

Total  annual  additional  average  cost  of  Title  I  and  Title  II  for  five  years: 
$629,000  per  year. 

Mr.  Moss.  On  some  of  the  questions  I  am  going  to  direct  to  you,  you 
may  want  to  defer  response  until  you  have  had  opportunity  to  develop 
the  material.  If  that  is  the  case,  just  indicate,  and  I  would  ask  unani- 
mous consent  at  this  time  that  any  questions  here  it  is  indicated  that 
the  response  should  be  in  writing,  that  the  record  be  held  open  to 
receive  them.  Without  objection,  that  will  be  the  order  of  the 
committee. 
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HoAv  many  Federal  Trade  Commission  trade  regulation  rules  are 
currently  in  effect? 

Mr.  ExGMAisr.  I  must  confess,  Mr.  Chairman,  I  am  not  aware  of  the 
exact  number. 

Mr.  Moss.  Then,  as  part  of  that,  the  subject  matter  with  which  they 
deal  ? 

Mr.  Engman.  y\"e  will  provide  the  committee  with  a  list  of  the  trade 
regulation  rules  in  effect,  together  with  the  subject  matter. 

JMr.  Moss.  How  many  new  rules  are  currently  pending  in  Commis- 
sion proceedings  ? 

Mr.  ExGMAN.  We  will  provide  that  information  also. 

[The  following  information  was  supplied  for  the  record :] 

Trade  Regulation   Rules  Currently  in   Effect,   Subject  Matter 
Thereof,  and  New  Rules  Pending 

(1)  Seventeen   (]7)   Trade  Regulations  Rules  are  currently  in  effect. 

(2)  The  subject  matter  of  each  is  listed  below  : 

1.  Advertising  and  Labeling  of  Sleeping  Bags  as  to  Size. 

2.  Deceptive  Use  of  "Leakproof",  "Guaranteed  Leakproof",  etc.,  as  Descriptive 
of  Dry  Cell  Batteries. 

3.  Deception  as  to  Nonprismatie  and  Partially  Prismatic  Instruments  Being 
Prismatic  Binoculars. 

4.  Misbranding  and  Deception  as  to  Leather  Content  of  Waist  Belts. 

5.  Deceptive  Advertising  and  Labeling  as  to  Size  of  Tablecloths  and  Related 
Products. 

6.  Deceptive  Advertising  and  Labeling  of  Previously  Used  Lubricating  Oil. 

7.  Misuse  of  "Automatic"'  or  Terms  of  Similar  Import  as  Descriptive  of  House- 
hold Electric  Sewing  Machines. 

8.  Deceptive  Advertising  as  to  Sizes  of  Viewable  Pictures  Shown  by  Television 
Receiving  Sets. 

9.  Failure  to  Disclose  that  Skin  Irritation  May  Result  from  Washing  or 
Handling  Glass  Fiber  Curtains  and  Draperies  and  Glass  Fiber  Curtain  and 
Drapery  Fabrics. 

10.  Discriminatory  Practices  in  Men's  and  Boys'  Tailored  Clothing  Industry. 

11.  Deception  as  to  Transistor  Count  of  Radio  Receiving  Sets  Including 
Transceivers. 

12.  Deceptive  Advertising  and  Labeling  as  to  Length  of  Extension  Ladders. 

13.  Failure  to  Disclose  the  Lethal  Effects  of  Inhaling  Quick-Freeze  Aerosol 
Spray  Products  Used  for  Frostin.e  Cocktail  Glasses. 

14.  Games  of  Chance  in  the  Food  Retailing  and  Gasoline  Industries. 

15.  Incandescent  Lamps  (Light  Bulbs)   (Disclosure  of  Light  Output-Lumens). 

16.  Retail  Food  Store  Advertising  and  Marketing  Practices. 

17.  Cure  Labeling  of  Textile  Wearing  Apparel. 

Two  rules  have  been  issued  in  final  form,  but  without  an  effective  date  pending 
a  decision  on  the  Commission's  authority  to  issue  such  rules.  The  subject  matter 
of  these  is  listed  below  : 

('noling-off  Period  for  Door-to-Door  Sales. 
Negative  Option  Plans  for  Book  and  Record  Clubs. 

The  Trade  Regulation  Rule  concerning  the  posting  of  octane  numbers  on  gaso- 
line dispensing  pumps  is,  of  course,  not  "in  effect"  pending  a  ruling  from  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia. 

(3)  Eight  (8)  Trade  Regulation  Rules  are  currently  pending  within  the 
Commi:-;sion. 

Mr.  AIoss.  How  many  rules  are  currently  subject  to  court  challenge? 

Mr.  Engman.  To  the  best  of  my  knowledge,  Mr.  Chairman,  the  only 
challenged  rule  relates  to  the  posting  of  octane  ratings. 

Mr.  Moss.  You  already  indicated^that  you  feel  that  decision,  at  least 
by  the  couit  of  appeals,  Vv'ould  be  fairly  soon  ? 

Mr.  Engman.  Yes,  we  do. 
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Mr.  Moss.  If  it  goes  to  the  Supreme  Court,  it  would  probal3ly  be  at 
least  another  year  or  18  months?  ,         . 

Mr  Engm^n.  Well,  that  assumes  that  certiorari  would  be  granted. 

As  I  stated  earlier.if  the  court  of  appeals  upholds  our  rulemaking 
authority,  we  will  have  no  compunction  about  immediately  proceeding 
on  a  vigorous  basis  with  the  promulgation  of  further  rules. 

Mr.  Moss.  If  the  Commission  prevails  m  the  octane  case,  and  tne 
Supreme  Court  confirms  you  do  have  rulemaking  powers  do  Jon  think 
the  decision  would  answer  the  question  dealt  with  m  section  203  as  to 
whether  the  rulemaking  power  extends  to  financial  institutions.- 

Mr.  Engman.  I  wouldn't  want  to  prejudge  what  the  judges  wiif  do 

with  respect  to  that. 

Mr.  Moss.  It  is  always  hazardous,  of  course,         ,      .    . 

Would  vou  like,  then,  to  express  in  a  later  submission  an  opinion 
as  to  whether  or  not  rulemaking,  as  now  envisioned  by  the  Commission, 
does  extend  to  financial  institutions  i  ^i    .  i  f    . 

\lx.  Engman.  Yes,  I  will  supply  a  further  answer  on  tnat  latei. 
I  think  Chairman  Kirkpatrick  did  express  some  opinion  on  tliat  clur- 
inP-  the  last  session  of  Congress  in  a  slightly  different  context,  but  i 
don't  believe  it  was  before  this  committee.  There  are  jurisdictional 
questions,  which  must  be  considered  with  respect  to  the  responsibdity 
of  other  regulatory  agencies.  They  can  be  very  serious  ones,  i  flunk, 
in  general,  we  would  support  the  proposition  that  a  regulatory  agencv 
should  have,  wherever  possible,  all  of  the  authority  needed  to  deal 
with  the  problems  of  the  particular  area  or  industry  which  it  regulates. 
To  some  extent,  therefore,  we  must  be  more  cautious  m  examinino- 
approaches  that  lead  to  piecemeal  legislation.  Beyond  that  general 
statement,  I  would  defer  at  this  time. 

[The  following  material  was  supplied  for  the  record  :J 

Opinion  as  to  Whether  Rulemaking  Extends  to  Financial  Institutions 

In  providing  tlie  Commission  jurisdiction  over  '^'^^^\'^f^'-f^l^^?f'^^'^^^^^^^ 
and  unfair  or  deceptive  act  or  practices  in  commerce,  Section  5  of  the  1  ederal 
Trade  C?.mmission  Act  excepts  "banks"  and  a  number  of  other  «Pf«fic  categories 
of  business  from  the  Commission-s  enforcement  authority  under  that  section.  No 
exception  is  made  bv  Section  5  for  financial  institutions  other  than  bankb. 

Tile  commission  believes,  however,  that  it  would  clearly  defeat  the  policy 
and  provisions  of  the  Act  to  hold  that  the  exemption  accorded  to  banks  must 
be  construed  to  embrace  even  those  activities  which  lie  outside  the  sphere  of 
abanlS  essential  functions  and  are  not  incidental  to  those  f|^ftions  We  believe 
therefore  that  our  rules  of  general  application  do  extend  to  activities,  which 
are  carried  on  by  banks  in  common  with  other  types  of  business  institutions. 

Mr  Moss  Now,  you  refer  in  your  statement  to  two  situations  where 
preliminary  in j mictions  might  be  appropriate.  I  wonder  if  you  could 
give  us  further  examples.  .  .  , 

For  instance,  would  a  clear  case  of  deceptive  practice  causing  sub- 
stantial economic  loss  to  ordinary  consumers,  not  only  to  aged  persons, 
be  an  appropriate  case  in  which  to  seek  a  preliminary  injunction  ? 

Mr  Engman.  I  would  think  it  would  be,  Mr.  Chairman.  AH  of  these 
questions,  obviously,  depend  on  the  particular  facts  of  a  given  situa- 
tion. In  any  situation  relating  to  health  or  safety  factors,  such  as  razor 
blades  being  deposited  in  circular  materials,  this  authority  is  needed. 
[The  following  information  was  received  for  the  record  :J 
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Amplification  of  Answer  to  Question  on  Use  of  Peeliminaby  Injunction 

Power 

I  would  like  to  amplify  my  answer  on  this  point.  The  same  factors  which 
justify  the  Commission's  authority  to  petition  for  preliminary  injunction  under 
Section  13  of  the  FTC  Act  to  prevent  the  dissemination  of  false  advertising  of 
foods,  drugs,  devices,  or  cosmetics  are  applicable  to  injunctions  against  many 
other  violations  of  this  Act.  For  example,  in  a  recent  case  the  Commission  was 
able  to  obtain  the  immediate  cessation  of  the  distribution  by  mail  of  sample  razor 
blades  through  the  voluntary  cooperation  of  the  distributor.  But  for  the  coopera- 
tive attitude  of  the  manufacturer  when  apprised  of  high  risk  of  child  injury 
iuvulvef'  ,/i  its  promotion  program,  the  practice  could  have  continued  for  an  ex- 
tended period.  As  the  "day  in  court"  averages  more  than  a  year  and  frequently 
runs  from  3  to  5  years  in  cease-and-desist  cases,  the  prevention  of  the  cumulative 
public  harm  which  may  be  generated  during  this  period  is  vital  to  the  Commis- 
sion's fulfillment  of  its  consumer  protection  role. 

An  example  of  the  sort  of  use  the  Commission  would  make  of  the  injunctive 
authority  sought  is  seen  in  a  ca.se  which  was  handled  by  the  Commission  imder 
Section  13  (preliminary  restraints  against  false  advertising  of  food,  drugs,, 
devices,  and  cosmetics)  of  the  FTC  Act.  In  this  case,  which  was  concluded  in 
the  last  few  months,  the  respondent  had  undertaken  a  vigorous  campaign  to 
promote  the  attachment  of  hair  to  the  head  by  means  of  wires  embedded  in 
the  scalp.  Because  of  the  high  risk  of  infection*  involved  in  this  technique,  the 
Commission  petitioned  successfully  for  a  preliminary  injunction  (based  on  a 
public  interest  showing),  and  by  consent  agreement  negotiated  thereafter  within 
5  months,  made  final  disposition  of  the  matter.  Authority  to  cope  similarly 
with  consumer  abuses  not  covei-ed  by  Section  13  of  the  FTC  Act  is  clearly 
needed.  Bogus  and  possibly  harmful  weight  reducing  methods  and  devices,  not 
covered  by  Section  13,  could  also  be  summarily  dealt  with  if  the  Commissions 
injunctive  powers  were  broadened. 

The  need  for  such  "instant"  consumer  protection  is  by  no  means  confined  to 
the  realm  of  health  and  safety,  but  exists  as  well  where  a  preliminary  stay 
is  the  only  means  of  preventing  the  continuation  of  schemes  which  cause  extensive 
and  irreparable  economic  injury.  Examples  are  pyramid  sales  frauds,  deceptive 
franchising  swindles,  and  "bait  and  switch"  rackets  of  every  variety  from 
freezer  meats  to  home  improvements.  At  present  the  Commission  lacks  pre- 
ventive authority  which  could  be  utilized  to  avoid  the  aggregation  of  huge 
losses  during  the  protracted  period  required  for  the  Commission,  to  complete' 
cease-and-desist  order  proceedings  and  attendant  appeals. 

Mr.  Moss.  Now,  yoii  referred  to  fraudulent  operators  who  deliber- 
ately avail  themselves  of  procedural  technicalities  to  delay  the  Com- 
mission. Can  you  supply  us  with  some  examples  from  cases  now  closed? 

Mr.  EiSroMAx.  AVe  will  do  that,  Mr.  Chairman. 

[The  following  information  was  supplied  for  the  record  :] 

Examples  From  Closed  Cases  of  Fraudulent  Operators  Who  Deliberately 
Avail  Themselves  of  Procedural  Technicalities  to  Delay  the  Commission 

1.    HOLLAND   furnace   CO.,    DOCKET    6203 

Complaint  Issued  :  5/4/54 

Basic  allegations:  Deceptive  practices  in  the  sale  of  home  furnaces.  Salesmen 
posed  as  Government  or  utility  company  inspectors  or  heating  engineers  to  gain 
access  to  homes  and  then  dismantled  furnaces  without  owner's  permission, 
ostensibly  to  determine  the  extent  of  repairs  necessary,  and  refused  to  reassemble 
them  on  false  representations  that  this  would  involve  grave  dangers  of  fire 
and  eyplosion,  or  that  competitor-manufacturer  of  the  furnace  was  out  of 
business  and  replacement  parts  were  unobtainable  and  otherwise  using  scare 
tactics,  misrepresentations  and  coercion  to  sell  its  furnaces,  heating  equip- 
ment and  parts. 

Delaying  Action : 

(1)  Motion  for  more  definite  statement  or  hill  of  particulars  5/23/51:  denied 
by  hearing  examiner  7/7/.54 :  appeal  to  Commission  sought  under  rule  XX- 
7/20/54 ;  appeal  denied  7/27/54. 
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(2)  Motion  by  respoudexit  for  order  suspending  further  proceedings  and  re- 
ferring matter  to  Bureau  of  Industry  Cooperation  for  appropriate  action  7/22/54  ; 
denied  by  bearing  examiner  8/20/54 ;  appeal  to  Commission  sought  under  rule 
XX  9/01/54 ;  appeal  denied  9/15/54. 

(3)  Appeal  by  respondent  under  rule  XX  from  hearing  examiners  order  filed 
9/3/54  fixing  places  of  hearings  9/10/54 ;  denied  9/21/54. 

(4)  Motion  in  U.S.  District  Court  for  temporary  restraining  order  against 
beginning  of  adjudicatory  hearings  9/15/54  ;  granted  9/15/54  ;  dissolved  9/23/54. 

Thus  by  several  delaying  actions,  the  respondent  prevented  the  beginning  of 
FTC  hearings  for  more  than  six  months.  The  initial  decision  in  the  case  was 
handed  down  10/23/57  and  a  cease  and  desist  order  was  entered  by  the  Commis- 
sion on  7/7/58.  Petition  for  review  was  filed  on  9/30/58.  During  the  review  of 
the  order  by  the  court  of  appeals  further  delay  was  encountered.  A  motion  for 
summary  judgment  in  advance  of  hearings  on  the  merits  on  the  grounds  that  the 
Commission  had  no  jurisdiction  to  enter  the  order  was  made  by  Holland  Furnace 
Co.  on  11/25/58 ;  motion  denied  6/16/59. 

Due  to  the  delays  encountered  in  this  case  and  the  continuation  of  the  fraud 
perpetrated  by  the  respondents,  the  Commission  moved  in  the  Court  of  Appeals 
for  an  order  to  cease  and  desist  pendente  lite  until  or  unless  the  Commission's 
order  shall  be  set  aside  upon  review  by  Court  of  Appeals  or  by  the  Supreme 
Court ;  granted  8/5/59.  The  Court  of  Appeals  aflarmed  the  Commission's  decision 
on  10/11/61. 

Thus  from  the  date  of  the  issuance  of  the  complaint  until  the  Court  of  Appeals 
granted  enforcement  of  the  order  was  5^^  years. 

The  actual  practices  were  not  terminated  until  after  the  respondent  corporation 
was  fined  $101,000  and  its  president  imprisoned  for  six  months  for  violation  of 
the  cease  and  desist  order,  1/27/65,  affirmed  by  Court  of  Appeals,  6/6/66,  or  12 
years  from  issuance  of  the  complaint. 

2.    CINDERELLA    CAREER   AKD   FINISHING    SCHOOLS,    DOCKET    8729 

Complaint  Issued :  1/13/67. 

Basic  allegations  :  Misleading  representations  that  educational  loans  are  avail- 
able to  students,  that  the  courses  are  government  approved;  that  the  courses 
qualify  graduates  as  airline  stewardesses,  buyers  for  retail  stores,  executive 
positions  and  other  false  representations. 

Delaying  Actions : 

(1)  Motion  by  respondent  for  extension  of  time  to  March  8,  1967  for  filing  a 
more  definite  statement  3/2/67 :  granted  3/2/67. 

(2)  Motion  for  more  definite  statement  3/8/67;  denied  by  hearing  examiner 
3/9/67. 

(3)  Application  by  respondents  for  order  directing  the  taking  of  depositions 
and  production  of  documents  by  Secretary  and  several  Commission  employees 
6/13/67 :  certified  by  hearing  examiner  to  Commission  6/14/67 ;  denied  by  Com- 
mission 6/16/67. 

(4)  Motion  to  postpone  hearings  from  June  21.  1967  to  September  4,  19G7, 
6/19/67;  denied  by  hearing  examiner  6/20/67;  interlocutory  appeal  sought  to 
Commission  G/21/67  ;  denied  by  Commission  6/22/67. 

(5t  Motion  to  dismiss  after  presentation  of  complaint  counsel's  case  in  chief 
7/14/07;  denied  by  hearing  examiner  7/18/67;  interlocutory  appeal  sought  to 
Commission  7/25/G7  ;  denied  by  Commission  9/12/67. 

(6)  Application  for  production  of  documents  and  appearance  of  certain  Com- 
mission emi.tloyees  7/25/67;  certified  by  hearing  examiner  to  Commission  7/26/ 
67;  application  for  production  of  do/umeiits  and  appearance  of  certain  Com- 
mission employees  denied  in  part  and  granted  in  part  limited  to  elicitation  of 
testimony  relating  to  their  alleged  contact  with  the  press  9/12/67. 

Initial"  decision  in  the  case  was  handed  down  1/26/68  and  appeal  to  the  Com- 
mission was  sought.  A  motion  for  the  disqualification  of  Chainnan  Dixon  was 
made  on  5/3/68  and  denied  on  5/14/68.  Decision  to  cease  and  desist  was  issued 
10/1C/6S.  Petition  by  respondent  for  reconsideration  of  decision  11/27/6S :  denied 
1/7/69.  A  petition  for  review  by  the  Court  of  Appeals  was  filed  1/6/69.  The 
Commission's  order  to  cease  and  desist  was  vacated  and  remanded  by  the  Court 
of  Appeals  on  3/20/70  with  instnictions  that  the  Commissioners  consider  the 
record  and  evidence  in  reviewing  the  initial  decision,  without  the  participation  of 
Commissioner  Dixon.  Order  directing  reargument  before  the  Commission  10/29/ 
70 ;  final  order  after  remand  10/4/71. 
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Mr.  Moss.  Now,  on  the  matter  of  representation  by  Federal  Trade 
Commission  attorneys,  you  refer  to  savings  in  attorney  hours  and  time 
which  could  be  gained  by  having  the  Commission  represent  itself  in 
all  court  proceedings,  or  in  a  significant  number.  Could  you  give  us 
an  estimate  of  the  total  hours  and  costs  Avhich  might  be  involved  ? 

Mr.  ExGMAN.  We  will  do  that,  Mr.  Chairman. 

[The  following  information  was  supplied  for  the  record :] 

Estimate  op  Savings  in  Attorney  Hours  and  Cost  Which  Would  Be  Gained 
BY  Having  the  Commission  Represent  Itself  in  all  Its  Proceedings  or  in 
A   Significant  Number 

III  connection  with  subpoena  enforcement  and  civil  penalty  actions,  savings  in 
attorney  liours  would  be  realized  through  the  elimination  of  (a)  the  briefing 
of  attorneys  of  the  Civil  Divisions  of  the  Department  of  Justice  in  Washington, 
and  (b)  subsequent  briefing  and  pr:'paratiou  of  attornevs  in  the  U.S.  Attor-iey's 
Offices  after  the  cases  are  referred  to  them  by  the  Department  for  actual  liti- 
gation. It  is  estimated  that  briefing  at  the  Justice  Department  level  averages 
about  20  hours  of  work  per  case  and  at  the  U.S.  Attorney's  stage  an  additional 
80  hours  per  case,  a  total  of  approximately  100  extra  attorney  hours  per  case. 

Mr.  Moss.  And  what  has  tlie  Commission  experience  been  in  rep- 
resenting itself  in  court  under  section  8  with  respect  to  sul^penas  prior 
to  the  Guignon  case,  and  with  respect  to  the  court  of  a])peals?  Has 
there  been  difficulty  in  reconciling  gOA-ermnentwide  policies  with  the 
Federal  Trade  Commission  position,  and  has  the  Commission  voiced 
objection  in  particular  cases  ? 

Mr.  Engmaist.  With  respect  to  the  Commission's  position,  there  has 
been  no  difficulty  with  that,  and  that  is  why  vre  have  requested  this 
committee  to  support  this  provision  in  H.R.  20. 

I  can't  comment  with  respect  to  the  position  of  the  Department  of 
Justice,  but  I  will  try  to  provide  a  more  comprehensive  statement  for 
the  record. 

[The  following  information  was  supplied  for  the  record :] 

Commission  Experience  Representing  Itself  in  Court  Under  Section  9  With 
Respect  to  Sitbpenas  Prior  to  the  "Guignon"'  Case  and  With  Respect  to  the 
Court  op  Appeals 

Prior  to  the  Guignon  decision,  the  Commission  was  represented  in  the  district 
courts  and  courts  of  appeals  in  subpena  enforcement  cases  by  its  own  attorneys. 
In  the  overwhelming  majority  of  instances,  the  cases  were  decided  in  the  Com- 
mission's favor,  although  the  courts  sometimes  modified  the  scope  of  the  par- 
ticular subpenas  being  enforced.  Indeed,  we  are  unaware  of  any  subpena 
enforcement  case  since  1930  that  was  not  ultimately  decided  largely  in  the  Com- 
mission's favor. 

Both  before  and  since  the  Ouiqnon  decision,  we  have  found  no  difficulty  in 
reconciling  governmentwide  policies  with  the  Commission's  position  regarding 
sultpena  enforcement.  The  positions  taken  in  the  courts  by  the  Commission  have 
largely  been  based  upon  relatively  settled  interpretations  of  existing  case  law. 

Conflict  between  the  Commission  and  the  Department  of  Justice  has  been 
minimal  at  the  Court  of  Appeals  level.  The  Commission  is  solely  responsilile  for, 
and  represents  itself  in,  appeals  to  the  Circuit  Courts  from  Commission  cease 
and  desist  orders,  and  is  similarly  independent  of  the  Justice  Department  in  its 
actions  to  enjoin  the  dissemination  of  false  advertisements  under  Section  13  of 
the  Federal  Trade  Commission  Act.  As  there  is  no  Justice  Department  involve- 
ment in  these  cases,  there  is  no  problem  of  harmonizing  the  Commission's  posi- 
tion with  government-wide  policies  as  interpreted  by  the  Justice  Department. 

As  to  eases  handled  in  the  courts  by  the  Attorney  General  on  liehalf  of  the 
Commission,  such  as  subpena  enforcement,  declaratory  judgiuent  actions,  and 
civil  penalty  actions  to  enforce  Commission  orders,  nearly  all  policy  issues  and 
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questions  concerning  the  merits  of  cases  certifiecl  to  the  Justice  Department  by 
the  Commission  are  resolved  at  the  district  court  stage  before  reaching  the  ap- 
pelhnte  leveh 

Mr.  Moss.  What  soi-t  of  delays  are  normally  encountered  in  handlino; 
cases  in  the  U.S.  attorney's  office,  and  what  type  of  cases  are  those? 

Mr.  Engman.  Well,  Ave  can  provide  more  specific  information  with 
respect  to  that  question  subsequently,  Mr.  Chairman. 

I  think  that  the  prol)lem  in  o-oneral  relates  to  the  tremendous  mass 
of  business  which  all  the  ag-encies  and  the  attorney's  office  have  relat- 
ing to  many  difi'erent  subject  matters,  many  of  which  are  beyond  the 
scope  of  the  Federal  Trade  Commission  responsibilities,  and  it  is  a 
question  of  their  judgment  and  the  judoment  of  the  U.S.  attorney's 
office  as  to  what  relative  importance  to  assign  to  one  particular  case  as 
opposed  to  another.  But  we  will  attempt  to  provide  you  with  some 
specific  examples  of  that. 

[The  following-  information  was  supplied  for  the  record :] 

Delays    Normally    Encou>^tered    in    Handlixg    Cases    ix    the    U.S.    At- 
torney's Office,  and  Type  of  Cases  Involved 

Most  of  the  cases  whicli  are  certified  hj  tlie  Commission  to  the  Justice  De- 
partment fall  within  two  categories,  subpoena  enforcement  and  civil  penalty 
cases.  As  to  both,  Commission  staff  attorneys  prepare  not  only  the  pleadings  and 
bi'iefs  required,  but  also  written  summaries  to  acquaint  the  .Justice  Department 
with  necessary  background  information  concerning  all  aspects  of  such  cases. 

Tlie  first  delay  occurs  at  the  Departmental  level  because  of  the  time  required 
for  the  Department  to  become  familiar  with  and  evaluate  the  case,  and  there- 
after to  assign  it  to  a  U.S.  Attorney's  Office  for  actual  litigation.  It  is  at  the 
U.S.  Attorney's  Office  that  the  second  and  greatest  delay  occurs.  This  is  attrib- 
utable to  (a)  the  press  of  other  matters  in  his  office,  (b)  lack  of  exi>erience  of 
the  trial  attorney  with  the  Connnission  procedures,  orders,  and  statutes  in- 
volved in  the  action,  and  (c)  the  time  required  for  the  trial  attorney  to  familiar- 
ize himself  with  all  features  of  the  case. 

Mr.  Moss.  The  Chair  would  like  to  observe  that  I  find  the  suggestion 
of  my  colleague  from  Illinois  verv  interesting,  but  T  would  express 
strong  reservations  as  to  any  feasilde  means  of  legally  arranging  to 
deputize  an  emploj^ee  of  the  Commission  as  an  Assistant  Attorney 
General.  If  you  can  conceive  wdierever  that  might  be  possible,  I  would 
appreciate  any  citations  that  might  be  available. 

IMr.  ExGMAisr.  We  will  provide  that.  I  have  some  qu.estion  concern- 
ing that  from  a  personal  point  of  view,  but  we  will  provide  what  we 
can. 

[The  following  infonnation  was  supplied  for  the  record :] 

Feasibility  and  Legality  of  Deputizing  an  FTC  Employee  as  an  Assistant 

Attorney  General 

No  authority  has  been  found  which  would  permit  an  FTC  employee  to  be 
deputized  as  an  Assistant  Attorney  General.  28  U.S.C.  50.5  makes  provision  for 
nine  Assistant  Attorneys  General  who  are  appointed  by  the  President  subject  to 
Senatorial  confirmation.  It  is  assumed  that  Congressman  Young,  however,  had 
reference  to  the  authority  of  the  Attorney  General  under:  (a)  28  U.S.C.  515 
si>ecially  to  appoint  any  attorney,  who,  when  specifically  directed  by  him,  "may 
conduct  any  kind  of  legal  proceeding  which  United  States  attorneys  are  authorized 
by  law  to  conduct,"  and  who  when  so  retained  is  "commissioned  as  special  as- 
sistant to  the  Attorney  General  or  special  attorney:"'  or  (b)  28  U.S.C.  MS  to 
"appoint  attorneys  to  assist  United  States  attorneys  when  the  public  interest 
so  requires."  Such  appointments  of  FTC  attorneys  have  been  made  in  the  past, 
notably  to  handle  civil  penalty  actions  in  the  district  courts.  In  these  instances, 
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•direction  and  control  of  the  FTC  attorney  so  appointed  is-  vested  in  the  Attorney 
General  and  the  Justice  Department  by  virtue  of  28  U.S.C.  §§509,  510,  515(a), 
51fi.  and  519. 

While  in  view  of  the  foregoing  it  would  seem  possible  for  the  Justice  Depart- 
ment to  appoint  FTC  attorneys  to  represent  the  Commission,  this  expedieiit 
would  not  give  the  Commission  gemiine  autonomy  as  regards  its  own  litigatii'ii. 
The  suggested  approach  would  not  prevent  our  having  intermittently  to  relinquish 
the  mangement  of  our  cases  during  any  of  the  various  stages  of  interlocutory  or 
appellate  judicial  proceedings.  As  it  would  also  leave  undisturbed  the  statutory 
duty  of  the  Justice  Department  to  evaluate  and  supervise  all  Commission  litiga- 
tion, tlie  delay  necessitated  hy  such  oversight  function  would  not  appear  to  be 
tippreciably  lessened.  The  Commission,  accordingly,  would  have  the  same  in-ob- 
lems  of  delay  and  interrupted  autonomy  under  the  suggested  "deputization"'  of 
FTC  attorneys  as  now  stand  in  the  way  of  improved  procedural  efficiency.  The 
Commission  therefore  does  not  regard  this  approach  as  a  suitable  alternative  to 
independent  access  to  the  courts  by  the  Commission. 

Mr.  Moss.  Mr.  Broyliill. 

Mv.  Broyitill.  ]Mr.  Chairman,  the  chairman  has  asked  yon  to  supply 
a  list  of  the  rtiles  that  have  been  promnlirated  by  the  Federal  Trade 
Commission.  I  have  in  my  hand  a  list  of  Federal  Trade  Commission 
rnles  which  are  described  as  "Guides  and  Trade  Practice  Rules,"  and 
there  are  between  200  and  300  of  these  that  are  on  this  list  in  my  hand. 
I  assume  these  are  not  substantive  rules.  These  are  gtiides.  Is  that 
■correct  ? 

Mr.  EiNrCxMAN.  I  don't  know  the  list  you  are  looking  at,  CongTessman 
Broyhill,  but  I  must  assume  that  is  correct.  We  do  ditferentiate. 

Mr.  Broyhill.  Tliey  are  interpretive  in  nature.  Tliey  are  not 
binding  ? 

Mr.  Engman.  If  they  are  guides,  that  would  be  correct. 

Mr.  Broyhill.  You  do  have  certain  substantive  rules,  of  course, 
Avhere  rulemaking  authority  has  been  granted  to  you  under  certain 
acts  of  Congress,  such  as  the  Flammable  Fabrics  Act  and  so  forth? 

Mr.  Engman.  That  is  correct. 

Mr.  Broyhill.  If  the  courts  say  that  you  have  rulemaking  au- 
thority, what  would  be  the  status  of  this  rulemaking  authority  ?  Would 
it  be  interpretive  in  nature,  such  as  these  trade  guides  that  you  luive 
put  out  in  the  past,  or  will  they  be  binding  as  in  an  act  by  the  legisla- 
tive branch  ? 

Mr.  Engmax.  Congressman,  first  I  want  to  make  clear  the  distinc- 
tion between  the  guides,  which  are  interpretive,  and  rules.  We  believe 
the  Congress  gave  to  us  in  the  Federal  Trade  Commission  Act  sub- 
stantive rulemaking  authority,  and  that  has  been  the  position  we  have 
argued  before  the  Court  of  Appeals  in  the  District  of  Columbia.  If 
that  is  so,  our  rules  have  substantive  effect,  and  it  is  our  position 
that  a  violation  of  a  trade  regulation  rule  is  a  violation  of  section  5. 

That  is  not  our  position  with  i-espect  to  the  promulgation  of  the 
guides.  I  must  assume  at  this  point  that  is  the  list  you  are  referring  to. 

Mr.  Broyhill.  You  say  that  you  have  this  authority.  Does  that 
mean  you  would  go  back  and  review  all  of  these  gTiides  and  make 
them  have  the  force  and  effect  of  law  ? 

Mr.  ENGMAisr.  The  guides  would  not  have  been  promulgated  under 
the  procedural  requirements  applicable  to  trade  regiilation  rules,  where 
we  have  opened  up  the  record,  invited  comments,  or  whatever.  Those 
guides  would  continue  to  be  guides  and  would  be  interpretive  only. 

Mr.  Broyhill.  You  state  you  have  this  authority.  In  fact,  in  some 
cases  you  have  exercised  authority,  and  it  is  now  under  review  by 
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the  courts,  and,  obviously,  there  is  honest  disagreement  as  to  whether 
or  not  you  have  this  rulemaking  authority,  and,  if  so,  as  to  what 
effect  it  does  have. 

If  you  do  have  this  rulemaking  authority,  would  it  also  apply  to 
your  authority  under  the  act  to  enforce  so-called  antitrust  problems  or 
anticompetitive  problems  ? 

Mr.  Engman.  We  are  not  talking  of  rulemaking  authority  in  that 
context. 

Mr.  Brothill.  How  do  you  differentiate  between  the  two  in  the  act, 
in  your  interpretation  of  the  authority  the  act  gives  you  ?  How  do  you 
differentiate  that  you  have  rulemaking  authority  to  prescribe  rules  for 
unfair  and  deceptive  practices,  and  you  do  not  for  anticompetitive 
practices  ? 

Mr.  Engman.  You  are  getting  into  som^e  background  I  am  not  com- 
pletely familiar  with,  but  I  believe  the  Commission's  position  has  been 
it  does  have  it  with  respect  to  section  5(a)  (1) .  I  thiiik,  as  part  of  last 
year's  record.  Chairman  Kirkpatrick  submitted  a  statement  whicli  sub- 
sequently become  a  portion  of  the  record,  and  we  would  be  very  happy 
to  make  that  statement  a  part  of  the  record.  I  would  say  the  Commis- 
sion has  in  the  past  had  this  rulemaking  authority,  and  the  fact  it  has 
rulemaking  authoritj^  does  not  mean  in  any  given  instance,  instead  of 
promulgating  a  rule,  violation  of  which  would  be  a  violation  of  section 
5,  the  Commission  might  not  determine  that  the  circumstances  dictates 
that  a  guide  or  interpretive  document  is  more  appropriate.  It  should 
not  at  all  be  concluded  that  guides  will  necessarily  become  rules  if  we 
are  upheld. 

The  Commission,  prior  to  the  challenge  of  its  rulemaking  authority, 
frequently  elected  to  proceed  vrith  guides  instead  of  I'ules. 

]\Ir.  Brothill.  Do  you  feel  that  rulemaking  authority  is  an  appro- 
priate method  of  dealing  with  so-called  antitrust  matters? 

Mr.  Engman.  I  think  that  it  becomes  very  difficult  to  attempt  to 
])romulgate  a  rule  which  would  apDl}'  in  restraint  of  trade  cases.  The 
Commission  in  the  past  has  generally  felt  that  this  could  pose  a  prob- 
lem, as  opposed  to  the  consumer  protection  area,  where  deceptive  prac- 
tices, whether  in  advertising  or  in  other  areas,  are  more  susceptible  of 
being  dealt  with  on  a  broader  basis. 

Mr.  Brothill.  If  your  rulemaking  authoritv  is  upheld  bv  the  court, 
would  you  then  contemplate  using  this  authority  in  the  antitrust  area  ? 

Mr.  Engman.  I  would  not,  no. 

!Mr.  Brothill.  What  about  future  Commissions?  Of  course,  I  know 
you  can't  answer  that. 

Of  course,  I  am  one  that  feels  that  all  of  our  antitrust  laws  should  bo 
brought  up  to  date  and  clarified.  I  think  that  we  should  have  really 
some  strong  action  on  this. 

I  think  other  members  of  this  committee  would  agree  it  is  not  neces- 
sarily within  the  jurisdiction  of  our  committee,  fortunately,  but  I  think 
we  should  find  out  what  the  Federal  Trade  Commission's  feeling  is  on 
this,  inasmuch  as  you  do  say  you  have  rulemaking  authority  at  the 
present  time, 

Mr.  Chairman.  I  personally  question  whether  or  not  the  Commission 
has  this  rulemaking  authoritv.  I  question  whether  or  not  they  should, 
if  they  possess  it  now,  or  should  have  it  in  the  future. 
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We  have  had  tliis  debate  in  recent  days  of  expressing  concern  over 
tlie  trend  of  Congress  to  hand  more  and  more  authority  and  power  not 
only  to  the  executive  branch  but  also  to  the  regulatory  agencies. 

Of  course,  now  we  are  in  an  attempt  here,  on  both  sides  of  the  aisle, 
of  trying  to  cooperate  and  recapture  some  of  this  authority  and  power. 

I  just  Avonder  if  we  want  to  give  the  FTC  this  legislative  rulemaking 
authority  to  say  their  rules  would  have  the  force  and  effect  of  law. 
This  is  apparently  the  trend  that  we  find  ourselves  in. 

Mr,  Engman.  I  appreciate  that,  and  want  to  reemphasize  that  is 
one  of  the  factors  which  led  the  Commission  to  believe  that  because  of 
the  depth  of  discussion  and  differences  of  opinion  with  respect  to  this, 
it  should  be  deferred,  but  not  at  the  expense  of  some  other  needed 
changes  with  respect  to  our  procedures  as  well  as  the  warranty  and 
guarantee  bill. 

Mr.  Broyhlll.  As  I  understand  it,  if  you  have  rulemaking  authority, 
you  could  issue  a  rule  establishing  warranty  and  guarantee  standards. 
Is  that  correct  ? 

Mr.  ENG3IAN.  I  am  sure  we  could  establish  a  rule  that  would  have 
an  effect  in  the  warranty  and  guarantee  area.  It  might  or  might  not  set 
some  gaiidelines  down  with  respect  to  warranties. 

Mr,  Broyhill.  You  say  you  could  establish  some  guides,  or  would  it 
be  a  rule  that  would  liave  the  force  and  effect  of  law? 

Mr.  Engman.  I  don't  want  to  prejudge  any  kind  of  situation  down 
the  line  as  to  what  kind  of  rules  we  might  wish  to  establish,  but  if  we 
did  promulgate  a  rule,  it  is  our  position  the  violation  of  that  rule  v.ould 
be  a  violation  of  section  5. 

Mr.  Broyhill.  Could  you  then,  without  Congress  acting,  establish 
Federal  minimum  standards  on  warranty,  on  those  who  issue  a  war- 
ranty for  their  product  ? 

Mr.  Engman.  We  get  back  to  whether  or  not  an  existing  practice  is 
a  deceptive  practice  or  unfair  practice  to  consumers. 

I  wouldn't  vrant  to  prejudge  with  respect  to  every  single  item  con- 
tained in  title  I  as  to  whether  or  not  it  would  be  appropriate.  I  would 
assume  there  would  be  some  items  which  would  not  be  appropriate. 

Mr.  Broyhill.  I  would  assume  any  rule,  whether  for  this  I  men- 
tioned or  some  you  issued  in  the  past,  that  you  maintain  there  has  been 
unfair  and  deceptive  practices,  and  this  is  the  basis  for  your  rule. 

Mr.  Engma>7.  Yes,  but,  for  example,  when  we  come  to  the  question 
of  attorneys'  fees,  I  think  there  may  be  some  question  as  to  whether 
the  Commission's  rules  have  that  kind  of  effect.  I  am  not  trying  to 
dodge  your  question,  but  I  am  hesitant  to  say  we  can  go  down  every 
little  item  in  title  I  and  say,  "Yes,  the  Commission  can  make  a  rule." 
Even  under  a  broad  interpretation  of  our  authority  we  still  have  to 
tie  rules  to  section  5  of  the  act.  In  this  bill  the  Congress  would  be 
making  some  legislative  determinations  with  respect  to  whether  or 
not  the  particular  item  might  be  an  unfair  or  deceptive  practice. 

Mr.  Broyhill.  Under  the  terms  of  H.R.  20,  the  lending  institutions 
are  included.  If  you  say  that  you  have  rulemaking  authority,  and  if 
banks  were  included  under  the  terms  of  the  present  act,  would  you 
have  the  authority  then  to  issue  a  rule  such  as  establishing  standards 
like  we  did  in  the  Truth  in  Lending  Act  ? 

Mr.  Engman.  First  of  all,  I  would  refer  to  the  response  I  made  to 
the  chairman. 
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Mr.  Bkoyhill.  If  H.R.  20  were  passed  as  is.  you  could  issue  rules; 
concerning  the  interest  practices  of  lendino;  institutions? 

Mr.  ExGMAX.  As  I  read  I  I.E.  20,  as  now  drafted,  and  if  section 
203  is  retained,  which  is  not  what  we  i-ecommend,  that  would  he- 
correct,  althonjrh  the  enforcement  of  that  might  he  the  responsibility 

of  anotlier  agency- 
Mr.  Broyhill".  But  you  would  have  the  authority  to  write  the  rules? 

Ml'.  Engman.  As  I  understand  the  language  of  section  203  as  pres- 
ently drafted,  that  is  correct. 

yiv.  BijoYHiLL.  Of  course,  there  are  many  otlier  areas  of  concern  in 
this  consumer  area,  of  course  you  could  do  without  cojigressional 
action.  I  just  wonder  whether  or  not  the  Congress  itself  shouldn't  have 
tlw  final  say  on  these  very  important  matters  which  affect  millions  of 
consumers,  as  well  as  the  entire  business  couimunity. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Eckhardt  ? 

Mr.  EcKHAKDT.  I  am  very  interested  in  your  testimouy  concei-niug 
control  of  litigation  and  who  sliould  maintain  it.  I  have  done  a  little 
work  on  that  in  connection  witli  the  bill  respecting  anotlier  agency  and 
I  recognize  the  bill  we  have  before  us,  limited  as  it  is  to  subpoenas  and 
injunctions,  doesn't  reach  nearly  the  area  that  would  be  necessary  to 
accomplish  the  policies  yon  clesci-ibe. 

I  would  like  to  hand  you  this  language  so  that  you  will  have  it 
before  you  and  ask  if  that  is  about  the  scope  that  should  be  covered, 
notwithstanding  any  other  ]jrovisions  of  hiAV. 

(1)  In  any  civil  action  arising  under  laws  administered  by  him — 
}yere  we  have  the  Administrator,  and  there,  I  suppose,  it  would  be 
the  Chairman — "Is  authorized  to  act  in  his  own  name  and  through  his 
own  attorneys,  (2)  the  Administrator  shall  supervise,  and  attorneys 
for  him  may,  in  the  discretion  of  the  Adudnistrator,  conduct  STich  liti- 
gation, and"  (3)  the  Administrator  may  be  represented  by  the  Solicitor 
General  before  the  Supreme  Court  of  the  United  States  if  the  Admin- 
istrator so  requests  and  the  Solicitor  General  consents." 

Then  criminal  action  is  handled  a  little  differently  because  that 
would  ordinarily  be  conducted  by  the  U.S.  attorney  but  we  there  again 
provide  that  the  agency  have  authority  to  initiate  and  to  determine 
the  question  of  appeals  in  such  cases. 

I  don't  know  whether  that  would  be  appropriate  here.  I  don't  thmk 
you  have  criminal  jurisdiction  under  the  Federal  Trade  Commission 
Act  directly,  although  yon  may  have  under  the  Flammable  Fabric  Act 
and  elsewhere. 

Here  you  are  trying  to  give  the  Administrator  control  of  the  legis- 
lation and  permit'  it  to  be  pursued  through  his  attorneys  and  at  the 
same  time  leave  it  flexible  enough  to  use  U.S.  attorneys  where  this 
would  be  desirable.  What  is  your  comment  with  i-(^spect  to  this  ap- 
proach? 

Mr.  Engman.  Well,  Congressman  Eckhardt,  that  is  exactly  what  I 
attempted  to  indicate  in  my  pi-epared  statement  to  ha  wliat  the  Com- 
mission desired.  In  general,"  I  don't  have  any  immediate  ])roblems  with 
this  lano-uage.  I,  of  course,  want  to  look  at  it  in  the  context  of  the  act 
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You  handed  me  a  piece  of  paper,  I  would  be  haj^py  to  hand  you  a 
piece  of  paper.  We  have  given  some  consideration  to  some  proposed 
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language  that  might  be  added  into  the  bill,  but  I  think  probably  it  is 
more  appropriate  for  our  respective  stalls  to  work  out  tlie  language 
initially,  at  least.  As  1  look  at  it,  the  hiuguage  we  have  may  be  a  little 
more  concise,  but  it  attempts  to  do  exactly  the  same  thing  in  terms 
of  giving  us  the  option  in  all  i)roceedings  of  representing  ourselves  or, 
if  for  some  reason  we  desire,  requesting  the  Department  of  Justice  to 
do  so. 

Mr.  EcKHARDT.  You  would  i^robably  want  to  address  precise  and 
sei)arate  areas  of  the  existing  act  rather  than  utilizino-  o-eneral  Ian- 
guage  because  you  would  have  to  go  in,  I  assume,  and  amend  the  act  in 
various  places  to  accomplish  this  objectixe  wouldn't  you  i 

Mr.  Engman.  I  am  not  sure.  I  will  be  governed  by  what  my  lawyers 
tell  me.  I  thiiik  we  are  j)i'imarily  talking  about  an  amendment  to  the 
FTC  Act.  and  would  ask  that  this  be  done  at  the  start. 

yh:  EcKiiARnT.  AA'ould  it  be  ap])ropriate  to  leave  the  i/ecord  open  at 
this  point  for  the  suggestions  of  language  from  the  witness,  Mr. 
Chaii-man  i 

]\Ir.  Moss.  I  would  prefer  the  gentleman  withhold  his  unanimous 
consent  request  and  instruct  the  staff  to  work  w^ith  the  Commission  staff 
on  this  language. 

]Mr.  ExoMAX.  I  have  the  sugirested  laiiguage  hei'e  and  I  would  be 
happy  to  read  that  in,  but  I  would  hate  to  be  put  in  the  position  where 
we  are  locked  into  worrying  about  a  word  or  line  when  it  might  be 
more  expeditious  if  we  could  have  our  staffs  work  together  on  the 
pi'oblem.  I  welcome  3'our  suggestion  and  your  comment. 

]\rr.  EcKirAROT.  I  understand. 

Mr.  Moss.  I  think  it  would  be  more  lielpful  if  j^ou  defer  your  unan- 
imous consent  request. 

Mv.  EcKiTAKDT.  Thauk  vou. 

Mr.  IMoss.  Mr.  McCollister? 

]Mr.  INIcCoLLiSTER.  Xo  questions. 

Mr.  Moss.  Mr.  Young  ^ 

Mv.  YorxG.  If  this  act  passes  and  new  resjionsibilities  are  ])laced 
on  the  FTC  to  administer  the  Wananties  Act.  do  you  contemplate 
additional  staff  will  be  required  to  perfoi'm  the  additional  functions  of 
the  FTC  under  that  act  ? 

^[v.  ExGiNEAx.  In  light  of  the  changes  which  have  been  made  in  the 
title  I  this  year,  I  don't  know  whether  those  changes  would  effect  tlie 
amounts  that  were  submitted  last  session  by  Chairman  Kirkpatrick. 
We  will  request  some  additioual  funding  and  staff  with  this  authoiity 
and  I  will  be  providing  the  committee  with  our  specific  estimates.  I 
might  say,  Avith  respect  to  title  I,  that  although  we  would  be  asking 
for  some  additional  money,  it  would  jjrobably  not  be  a  great  deal. 

]Mr.  Young.  In  the  State  of  Illinois  we  have  an  attorney  general 
who  has  s])ent  a  great  deal  of  time  in  the  area  of  consumer  fraud  and 
he  has  a  staff,  a  regional  staff'  throughout  the  State  and  particularly 
the  city  of  Chicago.  Are  you  familiar  with  wdiat  is  being  done  no>v 
I)y,  say,  the  State  attorneys  general  throughout  the  United  States  in 
this  area? 

Ml'.  ExGMAX.  Yes,  we  have  liaison  with  all  the  State  attoi'neys  gen- 
eial  and  some  of  the  large  metropolitan  aieas  or  cities  which  may  also 
have  consumer  protection  programs. 
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Mr.  Young.  Do  you  feel  they  are  not  doing  an  adequate  job  in  this 
area? 

Mr.  Engman.  I  believe  they  are  doing  a  good  job,  and  maybe  more 
than  an  adequate  job  in  some  situations,  but  I  don't  think  we  can  be 
satisfied  across  the  board  that  all  fraud  in  this  country  has  been  elim- 
inated in  terms  of  unfair  and  deceptive  practices. 

Mr.  Young.  That  is  all  I  have. 

Mr.  Moss.  Are  there  further  questions  ? 

Mr.  Engman.  I  might  say  I  have  a  great  deal  of  personal  as  well 
as  substantive  regard  for  your  former  attorney  general.  My  comment 
is  not  intended  to  reflect  on  his  enforcement  ability.  I  would  tend  to 
think  there  is  some  fraud  that  may  exist  in  the  city  of  Chicago  or  else- 
where that  even  he  has  not  been  able  to  touch. 

Mr.  Moss.  Mr.  Guthrie,  any  questions  ? 

Mr.  GuTHKiE.  No,  Mr.  Chairman. 

Mr.  JMoss.  Mr.  Chairman,  we  appreciate  your  patient  and  construc- 
tive role  here  this  morning  and  look  forward  to  continuing  working 
with  you. 

Mr.  Engman.  It  has  been  a  pleasure  to  be  here.  Thank  you,  Mr. 
Chairman. 

Mr.  Moss.  The  committee  will  meet  tomorrow  morning  at  10  a.m. 
in  room  2218. 

The  hearing  is  adjourned. 

[Whereupon,  at  12 :20  p.m.  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.  the  following  day,  Tuesday,  March  20, 1973.] 
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TUESDAY,   MARCH  20,    1973 

House  of  Kepresentatives, 
subcommitee  on  commerce  and  finance, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  B.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2218, 
Eayburn  House  Office  Building,  Hon.  Jolm  E.  Moss   [chairman] 
presiding. 

Mr.  Moss.  The  subcommittee  will  be  in  order.  Our  first  witness  this 
morning  is  Prof.  Fairfax  Leary,  of  the  University  of  Pennsylvania, 
accompanied  by  Mr.  Michael  H.  Selter. 

STATEMENT  OF  PEOF.  FAIRFAX  LEAEY,  JR.,  UNIVERSITY  OF 
PENNSYLVANIA  LAW  SCHOOL;  ACCOMPANIED  BY  MICHAEL  H. 
SELTER,  UNIVERSITY  OF  PENNSYLVANIA  LAW  SCHOOL 

Mr.  Leary.  Mr.  Chairman,  members  of  the  committee,  I  am  pleased 
to  respond  to  the  committee's  invitation  to  present  a  few  views  on  this 
important  legislation,  H.R.  20. 

For  the  record,  my  name  is  Fairfax  Leary,  Jr.,  and  currently  I  am 
the  visiting  William  A.  Schnader  Professor  of  Commercial  Law  at 
the  Law  School  of  the  University  of  Pennsylvania.  Last  year  I  was 
counsel  to  the  Public  Interest  Research  Group,  a  Ralph  Nader  orga- 
nization, and  since  I  then  presented  views  to  this  committee,  the  record 
of  hearings  on  H.R.  4809  of  the  92d  Congress  states  my  qualifications 
and  many  of  my  views.  Much  of  what  I  then  said  is  still,  I  believe, 
relevant  and  appropriate. 

I  am  accompanied  today  by  Mr.  Michael  H.  Selter,  of  the  Univer- 
sity of  Pennsylvania  Law  School,  who  has  assisted  me  in  the  prepara- 
tion of  my  remarks  for  today.  A  little  bit  like  a  baseball  team,  Mr. 
Chairman,  I  have  9  points.  I  will  be  as  brief  as  possible  and  summarize 
some  of  the  testimony. 

Mr.  Moss.  Would  you  like  to  have  the  statement  as  prepared  in- 
corporated in  the  record  ? 

Mr.  Leary.  Yes,  sir. 

Mr.  Moss.  Without  objection,  the  statement  will  be  entered  in  the 
record  in  its  entirety. 

Mr.  Leary.  My  first  point  is  that  warranties,  to  be  effective,  should 
be  available  for  comparison  shopping  so  they  may  be  seen  before 
the  purchase.  That  is  consistent  with  what  H.R.  20  says  is  its  purpose, 
namely,  "to  improve  the  adequacy  of  information  available  to  con- 
sumers, prevent  deception,  and  improve  competition  in  the  marketing 
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of  consumer  products."  You  can't  do  that  unless  you  can  shop  for  the 
best  warranty  protection. 

Last  January,  there  were  two  students  of  Albertus  Magnus  College 
at  New  Haven  who  worked  with  us.  They  went  to  most  of  the  stores 
and  made  purchases  and  couldn't  see  the  warranty  until  after  they 
made  the  purchase. 

My  recommendation  is  some  amendment  should  be  made  to  make 
it  clear  the  warranty  terms  are  to  be  available  prior  to  purchase.  I 
don't  think  this  is  putting  an  undue  burden  on  industry,  because  war- 
ranties are  on  cards  and  the  cost  of  running  a  few  extra  cards  in  view 
of  the  thousands  they  make,  is  minimal. 

Indeed,  the  panel  set  up  by  industry  to  handle  disputes  (MACAP) 
does  send  out  warranty  information  for  consumers  and  that  material 
urges  consumers  to  laiow  what  the  warranties  are  and  what  their 
rights  are. 

I  suggest  on  page  3 : 

No  disclaimer  of  or  limitation  of  liability  under  any  warranties  express  or 
implied  inherent  in  the  sale  of  a  consumer  product  under  applicable  State  law 
shall  be  effective  unless  the  supplier  has  made  arrangements  to  have  warranty 
terms  available  to  consumers  prior  to  a  sale  and  has  made  i-easonable  efforts  to 
ensure  the  cari-ying  out  of  those  arrangements. 

What  would  constitute  reasonable  effort  will  vary  with  the  stage 
and  type  of  distriljution.  The  retailer  has  pretty  good  control,  but  the 
manufacturer  can  do  nothing  more  than  make  the  material  available 
and  put  in  the  materials  and  make  the  arrangement  that  retailers  have 
them  available  for  consumers. 

Some  stores  do  a  good  job.  The  girls  reported  Sears,  Eoebuck  in 
Washington  showed  the  warranty  right  beside  the  product  so  you 
could  tell  what  the  warranty  was  before  the  purchase. 

My  second  point  about  the  bill  is  that  it  still  permits  the  use  in  ad- 
vertising of  the  term  "full  warranty"  in  connection  with  a  warranty 
that  is  not  a  full  and  complete  warranty  as  provided  by  the  Uniform 
Commercial  Code,  because  it  can,  and  will  contain  limitations  on  the 
recovery  of  consequential  and  incidental  damages,  and  because  there 
is  no  limitation  on  the  number  of  times  repair  or  replacement  can  be 
proferred  in  full  satisfaction  of  the  claim  of  breach  or  warranty. 

The  case  of  Lankford  v.  Rogers  Ford  Sales,  in  a  decision  of  the 
Court  of  Civil  Appeals  in  Texas,  478  Southwest  2d_.  248,  which  I  do 
not  have  in  my  written  testimony,  is  interesting  in  that  the  Ford 
Motor  Co.  under  its  standard  new  car  warranty  contended  in  court 
to  minimize  its  damages  that  this  was  a  limited  warranty.!  think  it 
would  be  unfortunate  if  the  terms  of  the  bill  would  permit  a  motor 
company  to  claim  and  advertise  as  a  full  warranty  meeting  minimum 
Federal  standards  a  warranty  which,  when  thev  get  in  court,  they 
claim  is  a  limited  warranty  and  they  are  entitled  to  have  their  dam- 
ages limited  in  accordance  with  the  terms  of  the  warranty,  and  that 
is  what  the  court  in  Texas  did  for  them. 

I  am  afraid  that  again  the  bill  should  give  the  consumer  at  some 
point  a  right  to  say  to  the  warrantor  who  is  trying  to  limit  his  liability 
to  repair  or  replace,  "Look,  fellow,  three  strikes  and  you're  out."  At 
some  point  it  should  be  that  way. 

The  bill  quite  rightly  gives  the  warrantor  the  initial  option  to  replace 
and  repair.  That  is  as  it  should  be.  He  is  technically  in  much  better 
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position  to  know  whether  the  tiling  can  be  repaired  and  what  should  be 
done  about  it.  He  should  have  that  opportunity,  but  at  some  point  the 
concept  of  the  Uniform  Commercial  Code  to  the  effect  that  where  a 
limitation  of  liability  fails  of  its  essential  purpose,  regular  damages 
can  be  recovered,  should  not  be  subject  to  the  argument  in  State  courts 
and  other  courts  that  the  Federal  statute  does  not  permit  the  use  of  this 
remedy  because  it  would  be  inconsistent  with  the  right  of  the  war- 
rantor under  the  Federal  statute  to  replace  or  rejoair. 

Also,  just  from  the  point  of  view  of  occasionally  permitting,  in  the 
horrendous  cases,  additional  damages,  the  case  I  would  cite  on  that 
point  is  Reynolds  v.  Preferred  Mutual  Insurance  Co.,  decided  by  the 
Massachusetts  Appellate  Division,  Southern  District,  September  1, 
1972.  '  ' 

To  get  away  from  automobiles,  this  was  a  case  for  installing  gutters 
around  the  house.  They  were  so  negligently  installed  there  was  con- 
siderable water  damage  in  ih&  house.  The  warrantor  again  claimed  that 
his  liability  was  limited  by  the  terms  of  his  warranty  to  replace  and 
repair,  and  that  he  had  in  fact  replaced  or  repaired.  The  court  said 
that  that  warranty  failed  of  its  essential  purpose  in  that  the  damage  to 
the  house  was  not  covered  and  not  repaired. 

_  Indeed,  in  some  cases,  quite  horrible  things  can  happen.  In  par- 
ticular, a  ]Maryland  case  which  I  am  now  about  to  mention,  Avhere 
a  television  set  caused  a  house  to  catch  on  fire  because  it  sparked.  It 
had  been  put  in  for  repair  several  times  before. 

In  this  particular  case  and  the  particular  facts  of  the  case,  thev 
held  that  the  consumer,  notwithstanding  the  fact  that  he  had  been 
assured  the  set  was  all  right  by  the  repairman  was  negligent  in  con- 
tinuing t\\Q  use  of  the  set  when  it  sparked. 

One  other  factor  was  amusing,  it  had  a  turn-on  defect,  which  turned 
the  set  on  when  nobody  was  around,  except  the  poltergeist.  That  was 
trdman  y.  Johnson  Brothers  Radio  and  Television  Co,,  Inc.,  8  UCC 
Keportmg  Service,  page  657, 271  A.2d  744. 

I  think  where  the  man  does  not  have  to  replace  the  product  rather 
than  continue  repair  efforts  after  a  period  of  trying,  the  designation 
full  warranty"  is  misleading  and  should  be  changed  in  the  bill  to 
some  lesser  designation.  Otherwise,  what  we  are  startino-  is  a  gradino- 
system  very  similar  to  that  used  in  the  bond  market,  where  the  grade 
A  as  used  by  the  rating  service  and  which  is  what  everybody  would 
think  was  the  top  grade,  turns  out  to  be  the  third  level.  Unless  you 
are  knowledgeable  enough  in  the  bond  trade,  you  don't  know  about 

than"A"  ^^         "^"'  ^""^"^^"^  ^^®  ^^^^^  '^^^^^^  quality  ratings 

I  would  hate  to  have  a  "full  warranty"  designate  the  second  level 
of  warranty. 

My  third  point  concerns  the  matter  of  preemption  of  State  laws 
1  he  point  I  am  about  to  make  should  be  dear  to  the  heart  of  every 
California,  Massachusetts,  Vermont,  and  South  Carolina  lawver,  that 
is,  the  preemption  provision  in  the  bill  should  be  strengthened  to  pre- 
vent preemption  of  stronger  protection  offered  under' State  laws. 

1^  or  example,  the  California  consumer  warranty  protection  law  is, 
I  thmk,  somewhat  stronger  than  the  bill.  Tlie  bill  correctly  provides 
that  it  doesn't  repeal  certain  Federal  statutes,  but  as  to  State  law,  the 
saving  clause  relates  only  to  remedies. 
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I  would  suggest  that  you  are  offering  the  opportunity  to  get  into 
quite  a  good  deal  of  a  hassle  as  to  what  is  a  ^'right"  and  what  is  a 
"remedy,"  and  whether  you  have  preempted  rights  and  not  pre- 
empted remedies.  This  leads  me  to  suggest  lines  5  and  6  of  section 
111(a),  on  page  16  of  the  bill  be  amended  to  say  '-defined  therem  as 
an  antitrust  act,  or,  under  State  law  any  requirement  for  the  giving 
of  specific  warranties,  or  any  invalidity  of  disclaimers  of  warranties 
or  limitations  of  liabilities  thereunder,  or  any  remedies  or  liabilities 
arising  under  State  law,  including  liabilities  for  personal  injuries,  ex- 
cept as  provided  in  subsection  (b)  of  this  section  111." 

I  tliink  it  needs  a  stronger  clause  for  nonpreemption  than  you  have 
in  the  bill  now,  or  we  will  destroy  the  State  function  in  our  federal 
system.  It  is  true  industry  is  entitled  to  some  protection  against  a 
State  law  which  would  force  them  to  violate  this  Federal  law. 

In  the  second  part  of  the  bill  where  you  talk  of  disclosure 

Mr.  Moss.  Could  we  go  back  a  moment  to  the  recommended  language 
to  be  included  in  section  111  as  it  is  typed  in  your  prepared  statement, 
I  believe  the  first  word  is  incorrect  ? 

Mr.  Leary.  It  should  probably  be  "defined  therein." 
That  is  incorrect  there.  It  should  be  "defined."  I  had  to  use  a  public 
stenographer  in  that  State  which  I  understand  one  doesn't  mention 
to  the  chairman,  the  other  one  with  the  sun  shine. 

Mr.  Moss.  We  have  affectionate  regard  for  the  State  of  Florida.  _ 
Mr.  Leary.  I  think  the  industry  should  be  protected  against  having 
one  type  of  card  in  one  State  and  one  type  of  card  in  another.  If  there 
are  requirements  that  could  be  put  in  in  separate  writing,  that  would 
be  a  help  thing.  The  act  should  supersede  only  the  State  requirements 
which  would  result  in  a  violation  of  the  act.  i-i    • 

My  fourth  point  concerns  the  doctrine  of  "privity,"  which  is  a 
technical  point.  In  the  definition  on  page  2,  section  101(3),  lines  17  to 
19,  the  bill  appears  to  permit  a  supplier  to  reinsert  the  doctrine  o± 
privity  by  specifying  in  his  warranty  who  would  be  entitled  to  the 

warranty  protection.  .i     i -n  -j 

I  would  suggest  that  in  lieu  of  the  present  language  the  bill  provides, 
"any  person  who  under  applicable  State  law  is  entitled  to  enforce 
against  the  warrantor  the  obligations  of  the  warranty,"  rather  than 
permitting  the  supplier  to  write  his  own  ticket. 

I  understand  the  committee  might  not  want  to  force  any  fetate 
to  extend  State  protection  possibly  beyond  that  which  that  State  wants 
to  extend  it  under  the  doctrine  of  privity,  but  the  Federal  act  should 
not  shrink  the  scope  of  State  law.  .  .  .     , 

I  hope  Mr.  Worden  of  General  Motors,  who  criticized  mj  testimony 
last  time,  knows  I  brought  cases  involving  Ford  products  this  time. 
I  would  say  the  case  of  Berg  v.  Stromme  Motors— 1  did  not  say  then 
it  involved  General  Motors— but  I  now  say  it  should  have. 

I  do  not  think  any  supplier  ought  to  be  able  to  hide  behind  a  dis- 
claimer of  warranties  in  his  dealer's  contract.  In  Stromme  Motors, 
General  Motors  was  not  sued,  they  were  not  part  of  the  suit,  I  suggest, 
because  availability  of  a  direct  warranty  suit  against  the  manufac- 
turer in  the  State  of  Washington  was  not  fully  settled  by  precedents. 
The  lawyer  figured  he  would  have  enough  trouble  knocking  out  the  dis- 
claimer in  his  own  case  without  establishing  new  law  on  another 
ground  as  well. 
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Mr.  Worden's  letter  to  the  committee  called  my  attention  to  tlie  fact 
there  is  a  possibility  of  a  breach  in  the  chain  if  a  dealer  can  disclaim 
all  warranties.  It  is  extremely  difficult,  it  seems  to  me,  for  the  pur- 
chaser to  then  go  against  the  manufacturer. 
_  So,  I  suggest  that  in  section  107,  where  the  bill  permits  the  designa- 
tion of  representatives,  it  should  also  provide  that — 

If  the  designated  representative  is  an  authorized  dealer  of  the  supplier,  nothing 
in  the  representative's  sales  contracts  concerning  warranties  shall  be  effective 
to  disclaim  or  limit  any  remedy  provided  or  available  to  the  consumer  under 
the  warranties  of  the  supplier. 

This  suggested  provision  should  prohibit  refusals  of  warranty  work 
due  under  a  manufacturer's  warranty  by  reason  of  a  provision  in  the 
sales  contract  of  the  dealer. 

I  also  would  like  to  suggest  that  there  is  some  possibility  of  industry 
avoiding  some  of  the  purposes  of  the  bill  under  the  definition  of  "con- 
sumer." In  the  first  place,  the  bill  uses  the  word  "consmner,"  and  the 
definition  of  a  consumer  is  the  first  "buyer"  at  retail.  Thus,  leasing  is 
not  covered. 

Now  chattel  leasing  is  a  very  extensive  business  today  even  in  the 
consumer  area,  as  the  State  of  California  found  out,  Mr.  Chairman, 
where,  m  one  of  their  acts,  they  forgot  to  include  chattel  leasing.  The 
result  was  that  many  automobiles  were  on  a  36-month  leasing  basis, 
very  rapidly  because  it  avoided  the  terms. 

I  would  suggest  the  insertion  of  "first  buyer  or  lessee  of  a  consumer 
retail  product." 

My  fifth  point  concerns  consistency  both  internally  in  this  bill  and 
with  the  uniform  commercial  code.  Internally  the  bill,  as  I  think  it 
must,  sets  rules  in  terms  of  reasonableness.  It  seems  to  me  these  mat- 
ters of  reasonableness  should  be  judged  by  the  same  standards  through- 
out, although  the  bill  uses  slightly  different  wording  each  time. 

For  example,  on  page  6  of  the  bill,  line  1,  the  test  is  what  would  mis- 
lead reasonable  men.  Yet  on  lines  6  and  7  on  the  same  page,  the  test  is 
what  would  mislead  the  reasonable  average  consumer. 

When  we  turn  to  page  13,  the  standard  in  lines  4  and  7  is  a  reasonable 
man  exercising  due  care.  But  in  line  11,  the  need  for  exercising  due 
care  is  possibly  omitted. 

I  think  all  reasonable  men  are  essentially  hypothetical  and  non- 
existmg  people.  But  I  feel  the  difference  in  wording  may  lead  those 
interpreting  the  language  to  conclude  that  the  differences  in  the  word- 
ing might  have  been  intended  to  produce  differences  in  results. 

I  like  the  concept  of  "reasonable  average  consumer"  and  feel  he 
should  be  consulted  when  the  term  comes  up.  To  me,  he  means  the 
sort  of  fellow  for  whom  the  bill  is  designed. 

I  hope  legislative  history  will  be  made  to  support  the  contention 
that  the  reasonable  average  consumer  may  differ  from  market  to 
market  area  and  from  product  to  product.  One  type  of  wording  may 
not  be  deceptive,  for  example,  for  high-priced  products  sold  in  subur- 
ban areas  of  1-acre  zoning  whereas  the  same  language  may  result  in 
absolutely  no  communication  of  the  necessary  meaning  in  ghetto  areas, 
which  I  prefer  to  call  "pockets  of  lesser  affluence."  The  level  of  com- 
munication in  the  warranty  must  be  geared  to  the  same  level  as  that  of 
advertising  and  the  market  at  which  the  sales  effort  is  aimed. 

Another  place  where  the  concept  of  "the  reasonable  average  con- 
sumer" fits  well,  it  seems  to  me,  is  subsection  (b)  (1)  of  section  104, 
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on  pages  8  and  9  of  the  bill,  stating  that  no  duty,  other  than  notifica- 
tion, can  be  imposed  upon  any  consumer  as  a  condition  of  obtaining 
warranty  service  unless  the  warrantor  can  demonstrate  the  duty  is  a 
reasonable  one. 

Then  the  bill  seems  to  say  in  determining  what  is  reasonable,  the  cost 
to  the  warrantor,  even  though  he  can  pass  it  on  to  the  consumers,  is  to 
be  weighed  against  the  inconvenience  and  expense  imposed  on  the 
consumer. 

This,  it  seems  to  me,  is  asking  courts  to  weigh  $16  million  possibly 
against  the  $500.  It  will  almost  inevitably  result  in  a  ruling  the  mobile 
home  warranties  are  reasonable  when  they  require  the  consumer  to 
return  the  mobile  home  to  the  manufacturer  for  warranty  work  and  at 
the  consmner's  expense  both  ways. 

If  the  committee  desires,  I  can  submit  photocopies.  I  don't  have 
them  with  me,  but  I  can  send  down  photocopies  of  mobile  home  war- 
ranties that  are  so  worded. 

Mr.  Moss.  I  think  it  would  be  helpful  if  you  would  do  that.  Without 
objection,  I  will  hold  the  record  open  at  this  point  to  receive  them. 

[The  following  material  was  received  for  the  record:] 

Atlas  Pacemaker,  Division  of  Lonergan  Corp. 
warranty 

The  manufacturer  warrants  each  Mobile  Home  manufactured  by  it,  to  be  free 
from  defect  in  material  and  workmanship  under  normal  use  and  service,  its 
obligation  under  this  warranty  being  limited  to  making  good  at  its  factory  any 
part  or  parts  thereof,  which  shall  within  ninety  days  after  delivery  of  such 
Mobile  Home  to  the  original  retail  purchaser  be  returned  to  the  manufacturers 
factory,  with  transportation  charges  prepaid  and  which  its  examination  shall 
disclose  to  its  satisfaction  to  be  thus  defective,  the  retailed  purchaser  must  make 
an  appointment  in  advance  for  such  work  to  be  done  and  must  arrange  for 
delivery  to  and  from  the  factory  at  his  own  expense.  The  manufacturer  shall  have 
no  liability  for  loss  of  use  of  the  Mobile  Home  to  the  purchaser  or  for  purchasers 
living  expenses  during  the  time  that  the  Mobile  Home  is  unavailable  to  the  pur- 
chaser because  of  its  return  to  the  factory  or  otherwise  for  service  or  repair 
work.  The  manufacturer  reserves  the  right  at  its  sole  option  to  remedy  any  such 
defects  in  material  or  workmanship  at  the  place  where  the  Mobile  Home  is 
currently  located  rather  than  at  its  factory,  such  work  being  done  either  by 
manufacturers  or  their  representatives,  or  by  local  independent  contracts  or 
dealers,  to  be  selected  by  the  manufacturer. 

This  warranty  is  expressly  in  lieu  of  all  other  warranties,  express  or  implied 
and  of  all  other  obligations  or  liability  on  manufacturer's  part  of  any  kind  or 
character,  including  liabilities  for  alleged  misrepresentations  or  negligence,  and 
the  manufacturer  does  not  assume  any  liability  other  than  that  herein  assumed, 
nor  authorize  any  other  person  to  assume  for  it  any  liability  in  connection  with 
the  sale  of  its  Mobile  Homes.  This  warranty  shall  not  apply  to  any  Mobile 
Homes  which  shall  have  been  repaired  or  altered  outside  the  factory  of  the 
manufacturer,  without  manufacturers  prior  written  approval,  in  any  way  so 
as,  in  the  judgment  of  the  manufacturer,  to  affect  its  stability,  or  reliability, 
or  which  has  been  subject  to  misuse,  negligence  or  accident.  The  manufacturer 
makes  no  warranty  whatsoever  in  resi?ect  to  tires,  rims,  brakes,  axles,  and  wheels, 
springs,  beds,  divans,  paint,  stoves,  refrigerators,  linoleum,  or  any  parts  and 
accessories  not  manufactured  by  it,  but  the  manufacturer  agrees  to  extend  and 
pass  on,  so  far  as  possible,  to  the  benefit  of  the  original  purchaser,  all  guar- 
antees or  warranties  of  the  manufacturers  of  such  articles  without  in  any  way 
assuming  responsibility  or  liability  therefore.  For  service  under  the  terms  of 
such  warranties  by  such  other  manufacturers  of  parts  or  accessories,  the  pur- 
chaser shall  contact  directly  an  authorized  service  company  for  the  manufac- 
turer of  the  particular  part  or  accessory  involved. 

In  any  correspondence  or  communication  from  the  retail  purchaser  to  the 
manufacturer,  it  is  essential  that  the  purchaser  include  the  full  serial  number  of 
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the  Mobile  Home,  the  date  of  purchase,  and  the  name  of  the  dealer  from  whom  the 
Mobile  Home  was  purchased. 

The  Pacemaker  reserves  the  right  to  make  changes  in  design  and  changes  or 
improvements  upon  its  products  without  imposing  any  obligation  upon  itself  to 
install  the  same  upon  its  products  therefore  manufactured. 

In  complying  with  any  warranty  contained  herein,  the  manufacturer  shall  not 
be  liable  for  failure  to  use  identical  products  or  material  including  the  matching 
of  materials  which  are  not  available  to  the  manufacturer  at  the  time  of  complying 
with  any  warranty  herein. 

The  failure  of  the  manufacturer  to  enforce  at  any  time  of  the  conditions  of  this 
Agreement  shall  not  be  consti-ued  to  be  a  waiver  of  such  conditions  or  of  the  right 
of  the  Manufacturer  thereafter  to  enforce  each  and  every  condition. 

To: Atlas 

Pacemaker 

Date  : Division  of  Lonergan  Corp. 

Dealer: Scrauton,  Pa. 

This  warranty  must  be  signed  and  dated  by  the  Dealer  before  becoming  valid. 
This  warranty  shall  be  null  and  void  if  the  attached  warranty  notice  is  not  filled 
in  and  returned  to  the  Pacemaker  at  Scranton,  Penna.  within  seven  (7)  days 
after  the  purchase  of  this  coach. 

No.  7875 

Serial  No.  of  Trailer Color Model 

Owner's  Name 


CREE   WARRANTY 

Cree  Coaches,  Division  of  Sterling-Salem  Corp.,  Marcelles,  Michigan,  warrants 
each  new  coach  manufactured  by  it  to  be  free  from  defects  in  material  and  work- 
manship under  normal  use  and  service. 

Cree  agrees  within  the  warranty  period  of  One  Year  after  delivery  by  dealer 
to  the  original  purchaser  to  replace  or  repair  any  part  or  parts  returned  to  its  fac- 
tory, with  transportation  charges  prepaid,  which  its  examination  shall  disclose 
have  been  defective.  Misuse,  negligence,  accidents,  or  unauthorized  repairs  or  al- 
terations outside  of  the  CREE  factory  shall  void  this  Warranty. 

Tires,  stoves,  refrigerators,  water  heaters,  and  beds  are  not  included  in  this 
Warranty.  These  are  all  separately  covered  by  the  Warranties  of  their  respective 
manufacturers. 

Cree  assumes  no  liability  or  responsibility  for  any  representations  or  stipula- 
tions by  any  person,  expressed  or  implied,  other  than  those  contained  in  this 
Warranty. 

Cree  reserves  the  right  to  make  product  improvements  or  changes  in  design 
without  incurring  any  obligations  to  supply  or  install  such  improvements  or 
changes  on  previously  manufactured  coaches. 

(This  Warranty  must  be  signed  and  dated  by  dealer  before  becoming  valid.) 

Serial  No. :  2026,  Cree  Coaches,  Division  of  Sterling- Salem  Corp. 

Date:  May  1972,     , 

Dealer 


MANUFACTURER  S    WARRANTY 

Subject  to  the  provisions  hereinafter  set  forth.  Golden  West  Mobile  Homes, 
Inc.  (the  "Manufacturer")  does  hereby  warrant  each  new  unit  manufactured 
by  its  divisions  to  be  free  from  any  and  all  defects  in  material  and  workman- 
ship under  normal  use  with  normal  maintenance  service.  The  exclusive  remedy  for 
any  sxich  defects  shall  be  the  obligation  of  the  Manufacturer  to  repair  or  replace 
any  parts  of  said  unit  which  shall,  after  twelve  (12)  months  after  first  delivery 
of  such  unit  to  the  original  retail  purchaser  or  twenty -four  (24)  months  from 
date  of  manufacture  (which  ever  is  less),  be  determined,  to  the  satisfaction 
of  Manufacturer  upon  Manufacturers  examination,  to  have  been  thus  defective. 

In  accordance  with  established  industry  policy,  tires,  gas  and  electrical  ap- 
pliances, furnace,  air  conditioner,  plumbing,  or  other  articles,  furnishings,  parts, 
fixtures,  accesories  or  property  contained  in,  incorporated  into,  or  attached  to 
said  unit  which  were  not  mnufactured  by  Manufacturer,  are  separately  pro- 
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tected  by  the  warranties  of  the  respective  manufacturers  thereof,  the  respon- 
sibility for  which  cannot  be  assumed  by  Golden  West  Mobile  Homes,  Inc.  who 
makes  no  warranties  in  respect  thereto.  It  is  necessary,  therefore,  that  purchaser 
comply  with  said  separate  manufacturers'  warranty  instructions  for  said  acces- 
sories and  equipment.  Manufacturer,  without  in  any  way  assuming  responsibility 
or  liability  therefore,  hereby  agrees  to  extend  and  pass  on,  so  far  as  is  possible, 
to  the  benefit  of  the  original  retail  purchaser  of  such  unit,  any  credit  or  reim- 
bursement actually  extended  or  paid  to  Manufacturer  by  the  maker  of  such 
articles,  parts  or  accessories  pursuant  to  the  warranty  affixed  thereto.  However, 
this  agreement  shall  not  require  the  Manufacturer  to  institute  suit  or  take  any 
other  affirmative  action  to  enforce  such  warranties. 

This  warranty  shall  be  void  if  any  unit  shall  have  been  repaired  or  altered 
outside  a  factory  of  Manufacturer,  or  in  the  case  of  a  mobile  home,  if  the  unit 
is  moved  from  its  original  site,  or  if  it  shall  have  been  subject  to  misuse,  negli- 
gence, accident  or  failure  to  comply  with  Manufacturer's  Service  Manual  In- 
structions. 

Any  claims  under  this  warranty  must  be  made  in  writing  thirty  (30)  days  after 
discovery  of  any  defects.  Failure  of  the  original  purchaser  to  give  Manufacturer 
the  required  notice  as  stated  herein,  or  failure  to  comply  with  the  conditions 
hereof,  shall  serve  as  an  unconditional  waiver  of  all  protections  afforded  the 
purchaser  by  this  warranty. 

This  warranty  becomes  effective  upon  receipt  of  Manufacturer's  Warranty 
Card  or  acknowledgment  by  purchaser  on  any  other  document  containing  this 
wari-anty,  and  expressly  sets  forth  the  exclusive  remedies  of  purchaser  and 
neither  the  Manufacturer  nor  any  of  its  distributors  or  dealers  shall  be  liable 
for  damages,  whether  ordinary,  incidental  or  consequential  other  than  as  ex- 
pressly set  forth  herein. 

This  warranty  is  legal  and  binding  and  is  the  exclusive  remedy  of  the  pur- 
chaser for  defects  in  the  unit  purchased.  It  is  given  in  lieu  of  all  other  war- 
ranties (either  express  or  implied,  including  the  implied  warranties  or  mer- 
chantability and  fitness)  since  the  goods  are  being  sold  on  an  as  is  or  with  all 
faults  basis  with  the  entire  risk  for  quality  and  performance  being  with  the 
purchaser.  Other  than  as  stated  in  this  warranty,  should  the  goods  prove  de- 
fective fellowing  their  purchase,  the  manufacturer,  distributor  or  retailer  cannot 
assume  the  cost  of  any  necessary  services  and/or  repair. 

Mr.  Leart.  I  would  urg'e  the  committee  that  the  approach  of  bal- 
ancing cost  and  inconvenience  to  the  reasonable  average  consumer 
against  the  increased  unit  cost  to  all  consumers  if  the  additional  duty 
is  not  imposed  on  the  consumer  with  the  defective  product,  is  the  ap- 
proach that  shoiild  be  taken. 

I  would,  therefore,  change  lines  3  through  9  on  page  9  of  the  bill  so 
that  they  would  read : 

That  such  a  duty  is  reasonable  for  and  does  not  impose  an  undue  economic 
burden  on  the  reasonable  average  consumer  as  contrasted  to  the  increased  unit 
price  to  all  consumers  resulting  from  having  the  cost  of  performing  the  duty  im- 
posed on  the  supplier. 

I  would  also  urge  that  you  conform  the  definition  of  "consumer 
product"  to  the  Uniform  Commercial  Code's  definition  of  "consum.er 
goods."  In  my  testimony,  I  spell  out  in  some  detail  how,  under  the 
bill's  definition,  you  are  giving  protection  to  the  Travelers  Insurance 
Co.  purchasing  a  fleet  of  automobiles.  I  don't  think  that  is  what  the 
committee  intended. 

A  final  area  is  the  question  of  consequential  damages,  incidental 
expenses  or  any  cost  of  necessary  repairs  or  replacement.  I  think  they 
should  all  be  recoverable  if  the  repair  or  replacement  is  not  made  by 
the  warrant  or  in  a  reasonable  time  after  he  has  been  offered  an  oppor- 
tunity to  do  so. 

I  tiiink  I  would  not  permit  the  limitation  of  recovery  to  repair  or  re- 
placement to  prevent  the  recovery  of  these  damages  when  the  war- 
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rantor  does  not  repair  or  replace  within  a  reasonable  time  after  op- 
portunity has  been  given  him  to  do  so. 

I  know  people  who  have  had  unfortunate  experiences  with  the  car 
which  they  need  to  go  to  work.  I  know  in  some  towns  in  Texas, 
Mr.  Eckhardt  is  familiar  with  this,  there  is  no  public  transportation. 
Being  deprived  of  an  automobile  for  a  considerable  period  of  time  is 
sometimes  an  undue  expense. 

My  sixth  point  concerns  the  list  of  items  which  the  Federal  Trade 
Commission  may  require  to  be  included  in  written  warranties.  I 
think  it  is  too  long  and  perhaps  counterproductive.  In  my  testimony 
on  H.K.  4809,  I  suggested  on  page  124  of  those  hearing-s  a  shorter 
list.i 

I  would  recommend  the  omission  from  section  102(a)  of  items  9, 
11,  12,  and  13,  as  probably  resulting  in  a  return  to  imcomprehensible 
legalese.  Instead,  I  would  add :  "Such  other  statements  as  the  Federal 
Trade  Commission  may  find  to  be  appropriate  in  the  public  interest 
and  necessary  for  adequate  disclosure  to  consumers." 

Seven,  I  think  the  bill  permits  possibly  a  retrogression  because  it 
contains  the  old  distinction  between  a  "warranty"  and  "statement  of 
opinion  or  value."  This  is  potentially  dangerous.  I  just  had  to  rescue 
a  ,young  friend  of  mine  from  having  signed  a  $6,000  promissory  note 
after  a  pitch  which  I  then  went  to  hear.  The  entire  sales  pitch  in  one 
of  these  pyramid  schemes  w^as  couched  entirely  in  statements  of  opin- 
ion and  statements  of  affirmations  of  values.  They  never  uttered  one 
single  phrase  without  preceding  it  with  "in  my  opinion,"  or  "the 
opinion  of  our  people." 

So,  I  would  think  you  might  want  to  add  to  that_ language,  "if  the 
affirmation  or  statement  has  a  reasonable  foundation  in  fact.  Such 
statements  or  affirmations  lacking  a  reasonable  factual  foundation 
shall  have  effect  as  warranties." 

I  have  mentioned  here  that  the  Federal  Trade  Commission  should 
make  certain  rules.  I  think  they  should  also  be  able  to  flesh  out  the 
standards  of  reasonableness  under  rulemaking  power  and  I  would  urge 
that  they  be  given,  at  least  in  this  field,  rulemaking  power  such  that 
they  do  not  wind  up  in  the  courts  with  their  rulemaking  power  in 
doubt  for  a  considerable  period  of  time. 

I  have  suggested  standards  where  rules  are  to  be  issued.  I  would  not 
like  to  see  the  bill  bogged  down  in  a  tremendous  discussion  of  what 
constitutes  legislative  rulemaking  as  distinguished  from  adversary 
rulemaking.  If  that  can't  be  done,  maybe  the  Chairman  of  the  Federal 
Trade  Commission  was  not  incorrect  in  failing  at  this  time,  to  urge  a 
grant  of  general  rulemaking  power. 

On  the  other  hand,  if  the  bill  doesn't  include  general  rulemaking 
power  at  this  time,  there  is  the  possibility  the  FTC  may  never  get  it. 
I  am  not  as  optimistic  about  the  National  Petrolewn  Refiners  case  as 
the  testimony  yesterday  indicated  that  the  Federal  Trade  Commis- 
sion is. 

On  the  other  hand,  rulemaking  is  sort  of  a  can  of  worms  if  you  get 
into  it.  Although  it  seems  to  me  that  legislative  standards  conld  be 
drafted,  I  would  think  what  was  done  in  S.  986  last  year  would  be  a 


1  Consumer  Warranty  Protection.  Hearings  before  the  Subcommittee  on  Commerce  and 
Finance,  Committee  on  Interstate  and  Foreign  Commerce,  92d  Cong.,  first  sess.,  Sept.  28, 
1971,  Serial  No.  92-50. 
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terrible  retrogression  if  that  is  the  kind  of  rulemaking  that  is  repeated 
in  H.R.  20. 1  would  hope  this  bill  would  not  wind  up  with  such  a  result. 

My  final  and  ninth  point,  Mr.  Chairman,  is  that  I  believe  the  com- 
mittee will  be  bombarded  with  industry  objections  that  compliance 
with  the  bill  will  be  costly  or  the  burden  of  compliance  will  be  too 
onerous  for  small  businesses  to  bear,  and  costs  to  the  consumer  will 
drastically  increase. 

There  are  two  answers.  As  to  the  increase  in  cost  to  conumers,  I  am 
not  aware  of  any  responsible  consumer  advocate  that  believes  con- 
sumers will  get  a  free  ride  at  any  time,  or  that  there  is  any  such  thing 
left  today  as  a  free  lunch. 

Of  course,  there  is  added  expense  when  industry  must  comply  with 
the  antitrust  laws,  or  with  the  Securities  Act  of  1933,  or  with  the 
Truth-in-Lending  Act,  or  countless  other  laws. 

The  issue  is  not  whether  there  will  be  an  added  expense.  The  issue  is 
how  much  and  is  the  increase  sufficiently  minor  so  it  will  not  cause  any 
substantial  falloff  in  the  consumers'  desires  and  abilities  to  purchase 
the  products  of  the  industry. 

Put  another  way,  the  issues  can  be  stated  as  this : 

Will  not  the  increase  in  cost  to  all  consumers  be  only  in  the  nature  of  a  reason- 
able insurance  premium  for  all  to  pay  to  avoid  the  large  costs  to  those  who  buy 
improperly  made  or  improperly  assembled  merchandise? 

In  general,  the  increase  in  costs  due  to  consumer  statutes  has  been 
minuscule  and  far  less  than  the  scare  predictions  of  industry,  which  are 
not  usually  based  on  hard  data  supported  by  cost  accounting  studies. 

Industry  is  the  only  one  having  the  data  and  they  should  produce 
detailed  studies  documented  by  the  underlying  data  to  show  the  extent 
of  the  increase  in  price,  which  will  result  from  a  new  law. 

The  second  question  to  industry  should  be  whether  they  have  com- 
puted alternate  costs,  that  is,  the  cost  of  proper  quality  controls,  needed 
to  reduce  warranty  claims  to  manageable  proportions.  For  the  small 
manufacturer  this  would  be  a  far,  far  better  thing  to  do  than  talking  of 
nationwide  repair  shops  or  the  cost  of  contracting  for  repairs. 

The  real  purpose  of  H.K.  20  should  be,  and  is,  I  believe,  to  motivate 
industry  to  institute  proper  quality  controls.  Thus,  the  bill  designates 
warranties  that  place  the  losses  of  poor  quality  controls  on  the  con- 
sumer without  even  repair  or  replacement  as  limited  warranties. 

It  still  permits  a  certain  amount  of  risk  shifting  by  contract  if  the 
industry  is  willing  to  state  publicly  that  it  is  gi^dng  only  a  limited  war- 
ranty. The  theory  is  that  market  forces  will  require  that  warranties 
meeting  the  minimum  standards  be  given  without  pricing  much  con- 
sumer demand  out  of  the  market,  thus  forcing  industry  to  produce  a 
better  product. 

Tlie  greater  the  percentage  of  output  that  functions  well  in  the 
marketplace,  the  less  the  cost  of  spreading  the  losses  resulting  froni 
malfunction  over  all  consumers.  I,  for  one,  do  not  believe  the  percent- 
age of  shoddy  products  is  yet  so  great  that  the  impact  of  this  bill  on 
consumer  prices  will  be  significant  if  industi-y  will  adopt  stronger 
quality  controls. 

I  have  known  how  that  can  work.  I  had  a  client  that  took  over  a  com- 
pany making  shoddy  products  and  for  2  weeks  he  rejectexi  the  entire 
output  of  the  plant  until  the  workmen  got  the  idea  and  then  they  put 
out  a  quality  product. 
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Wliile  I  have  recommended  some  changes  in  a  few  places^  let  me 
close  by  saying  H.R.  20  and  H.R.  5021  are  good  pieces  of  legislation. 
1  hope  the  committee  will  understand  that  the  suggestions  for  change 
were  made  in  an  attempt  to  upgrade  the  legislation  to  excellent,  with- 
out departure  from  its  essential  scope  and  purpose. 

We  thank  the  committee  for  this  opportunity  to  present  our  personal 
views. 

[Mr.  Leary's  prepared  statement  follows :] 

Statement   of   Professor  Fairfax   Leart,   Jr.,   University  of  Pennsylvania 

Law  ScHOOii 

Mr.  Chainnan  and  members  of  the  Committee,  I  am  pleased  to  respoud  to  the 
Committee's  invitation  to  present  a  few  views  on  tiiis  important  legislation, 
H.R.  20.  For  the  record,  my  name  is  Fairfax  Leary,  Jr.  and  currently  I  am 
the  Visiting  VTilliam  A.  Schnader  Professor  of  Commercial  Law  at  the  Law 
School  of  the  University  of  Pennsylvania.  Last  year  I  was  counsel  to  tlie  Public 
Interest  Research  Group,  a  Ralph  Nader  organization,  and  since  I  then  pre- 
sented views  to  this  Committee,  the  record  of  Hearings  on  H.R.  4809  of  the  92nd 
Congress  states  my  qualifications  and  many  of  my  views.  Much  of  what  I  then 
said  is  still,  I  beileve,  relevant  and  appropriate. 

I  am  accompanied,  today,  by  Mr.  Michael  H.  Selter,  of  the  University  of 
Pennsylvania  Law  School,  who  has  assisted  me  in  the  preparation  of  my  remarks 
for  today. 

H.R.  20  states  that  its  puri^ose  is  : 

"to  improve  the  adequacy  of  information  available  to  consumers,  prevent 
deception,  and  improve  competition  in  the  marketing  of  consumer  products  .  .  ." 

Such  a  law  is  needed  badly.  Last  January  two  students  of  Albertus  Magnus 
College  at  New  Haven  worked  with  the  Public  Interest  Research  Group  in 
Washington  for  about  one  month.  Their  task  was  to  determine,  by  comparison 
shopping,  the  differences  in  warranties  offered  by  sellers  of  various  items  of 
consumer  goods,  cameras,  television  sets,  refrigerators,  vacuum  cleaners,  and 
the  like.  In  many  of  the  stores  they  were  told  by  the  salesperson  waiting  on 
them,  that  they  could  not  see  the  written  warranty  imtil  after  they  had  pur- 
chased the  product.  The  warranty  card  was  wrapped  in  the  box  with  the  item 
in  such  a  way  that  it  could  not  be  taken  out  to  be  read  without  leaving  an  indi- 
cation that  the  item  had  been  purchased  and  returned  by  the  buyer. 

Thus,  to  accomplish  its  purposes,  one  of  which  should  include  the  improve- 
ment of  competition  by  permitting  comparison  shopping  to  obtain  the  best 
warranty  protection,  the  bill  should  contain  some  provision  for  point  of  sale 
display  of  the  proffered  warranty.  Since  warranty  provisions  are  printed,  often 
on  cards  included  in  the  package,  no  great  increased  cost  is  involved  in  providing 
retailers  mth  extras  for  point  of  sale  display.  The  students  reported  that  there 
was  complete  availability  of  warranty  terms  in  Sears  Roebuck  stores,  and  that 
warranty  information  was  available  in  a  few  others. 

Law  students  this  fall,  at  the  University  of  Pennsylvania,  confirmed  a  similar 
inability  to  examine  warranty  terms  prior  to  purchase  in  Philadelphia  stores. 

If  a  purpose  of  the  bill  is  to  improve  competition  in  warranty  terms,  those 
terms  must  be  made  available  to  consumers  before  purchase,  and  the  bill  should 
require  this  to  be  done. 

One  of  my  students  at  the  University  of  Pennsylvania  Law  School  tliis  fall 
wrote  to  M.A.C.A.P.  (Major  Appliance  Consumer  Action  Panel)  for  consumer 
education  material  which  they  had  stated  was  available  on  warranties.  All  of 
the  material  urged  the  consumer  to  know  the  terms  of  the  warranty  he  or  she 
was  getting.  But  I  submit  that  knowledge  obtained  after  the  purchase  is  not  very 
useful  to  a  consumer  disappointed  by  the  non-performance  of  the  purchased 
product.  Therefore  I  urge  the  Committee  to  amend  the  bill  to  include  a  provi- 
sion along  the  following  lines : 

"No  disclaimer  of  or  limitation  of  liability  under  any  warranties  express  or 
implied  inherent  in  the  sale  of  a  consumer  product  under  applicable  state  law 
shall  be  effective  unless  the  supplier  has  made  arrangements  to  have  warranty 
tenns  available  to  consumers  prior  to  a  sale  and  has  made  reasonable  efforts 
to  ensure  the  carrying  out  of  those  arrangements." 

"What  would  constitute  reasonable  efforts  to  ensure  the  cari-ying  out  of  the 
arrangements  will,  of  course,  vary  with  the  mode  of  distribution.  Management 
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of  retail  stores  have  complete  control  over  the  salesperson  and  his  training,  and 
should  see  to  it  that  the  terms  of  warranties  are  shown  to  consumers  prior  to  the 
sale.  Distributors  and  manufacturers,  on  the  other  hand,  have  a  lesser  degree  of 
control  over  the  retailers,  and  can  only  make  materials  available  to  be  shown 
consumers  and  make  provision  in  their  contracts  for  retailers  compliance.  Indeed, 
it  would  be  in  their  best  interests  to  do  so,  for  otherwise  a  court  could  find  that 
the  limiting  or  disclaiming  terms  were  not  a  part  of  the  contract  of  sale  and  so 
not  binding  on  the  consumer. 

This  brings  me  to  my  second  point  about  the  bill,  namely  that  it  still  permits 
the  use  in  advertising  of  the  term  "full  warranty"  in  connection  with  a  warranty 
that  is  not  a  full  and  complete  warranty  as  provided  by  the  Uniform  Commercial 
Code,  because  it  can,  and  will  contain  limitations  on  the  recovery  of  consequential 
and  incidental  damages,  and  because  there  is  no  limitation  on  the  number  of 
times  repair  or  replacement  can  be  proffered  in  full  satisfaction  of  the  claim  of 
breach  of  warranty.  State  law  is  developing  the  right  of  the  consumer  to  revoke 
his  acceptance  and  rescind  the  contract  of  sale  completely  where  the  repair  and 
replacement  remedy  fails  of  its  essential  purpose.  The  advertising  with  which 
consumers  are  barraged  daily  leads  to  a  reasonable  expectation  that  products 
manufactured  in  our  technological  society  should  work,  and  work  well  for  a  rea- 
sonably understood  useful  life.  The  measure  of  damages  when  the  repair  remedy, 
after  the  second  try  is  not  successful,  should  be  at  the  consumer's  option,  replace- 
ment or  refund  of  the  purchase  price. 

The  bill,  as  I  believe  it  should  do,  gives  the  supplier  the  initial  option  to  replace 
or  repair.  After  all,  the  supplier  is  far  more  technically  competent  in  his  field 
than  the  average  consumer,  and  it  is  right  that  the  initial  option  should  be  that 
of  the  supplier  or  manufacturer.  But  after  reasonable  efforts  have  been  made 
and  have  failed,  the  consumer  should  have  the  option  of  getting  an  entirely  new 
product,  or  getting  an  equivalent  product  from  another  supplier.  Only  in  this 
manner  can  the  mandate  of  the  Uniform  Commercial  Code  be  carried  out.  The 
Code  mandate  to  which  I  refer  says  that  the  remedies  are  to  be  administered  in 
such  a  manner  that  the  aggrieved  party  is  to  be  placd  in  as  good  a  position  as  if 
the  other  party  had  fully  performed. 

This  rule  of  damages  can  be  frustrated  by  a  federal  statute  making  replace- 
ment an  option  only  of  the  supplier,  regardless  of  how  often  the  repair  work  fails 
to  repair.  I  urge,  therefore,  that  the  Committee  add  a  provision  to  its  definition 
of  repair  or  replacement  in  Section  101(5)  shifting  the  option  to  the  consumer 
after  two  efforts  at  repair  have  not  been  successful. 

If  this  shift  in  the  option  for  "replacement"  is  not  made  in  the  bill,  it  is  all  the 
more  vital  that  some  other  woi-d  than  "full"  be  substituted  in  the  bill.  Otherwise 
the  bill  will  be  guilty  of  creating  a  misleading  designation  of  a  warranty,  for  the 
warranty  meeting  what  the  bill  calls  "the  Federal  minimum  standards"  as  far 
from  giving  the  full  measure  of  warranty  protection  afforded  by  the  Uniform 
Commercial  Code  in  the  absence  of  valid  contractual  provisions  lessening  the 
coverage.  The  very  term  "Federal  minimum  standards"  used  in  the  bill  indicates 
that  greater  warranty  protection  could  be  available.  To  me,  a  "full  two  year 
warranty"  indicates  that  complete  protection  is  afforded  for  the  two  years.  I 
would  hope  that  it  is  not  the  intention  to  start  a  classification  system  like  that  in 
which  Grade  A  or  "Excellent"  is  about  the  third  level,  and  that  very  special 
designations  known  only  to  those  in  the  business  are  used  for  the  top  two  levels 
of  quality.  A  securities  salesman  can  say  of  a  bond  that  it  is  rated  A.  To  the 
uninitiated  this  seems  like  a  top  rating,  unless  he  knows  of  the  double  A  and 
the  triple  A  ratings  for  levels  of  better  quality.  Of  course,  I  know  that  the  bill 
uses  the  term  "full"  to  distinguish  the  warranty  from  the  "limited"  warranty 
which  does  not  apply  to  certain  parts  of  the  product,  or  the  so-called  "parts  only" 
warranty,  which  is  called  such  because  it  does  not  reveal  too  clearly  that  the 
consumer  must  pay  labor  charges. 

Since  one  of  the  purposes  of  the  bill  is  stated  to  be  "to  improve  the  adequacy 
of  information  available  to  consumers"  and  also  to  "prevent  deception,"  the 
designations  of  warranties  should  be  in  accord  with  the  purposes.  I  respectfully 
suggest,  therefore,  that  the  designation  "full"  be  replaced  with  the  designation 
"minimum  standard  (period  of  duration)  with  limited  liability."  In  my  testimony 
last  year  on  H.R.  4809,  I  pointed  out  that  the  Ford  Motor  Company  had,  and  in 
vdy  opinion  correctly,  added  the  words  "with  limited  liability"  to  the  title  of  their 
automobile  warranties. 

My  third  point  concerns  the  matter  of  the  pre-emption  of  state  laws,  and  the 
point  I  am  about  to  make  should  be  dear  to  the  heart  of  every  California, 
Massachusetts  and  Maryland  lawyer.  This  bill,  when  it  becomes  law,  must  not 
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preclude  the  several  states  from  giving  their  citizens  greater  protection  than 
the  bare  bones  minimum  standards  contained  in  this  legislation.  The  three  states 
I  have  mentioned  already  do  this  in  their  respective  statutes.  And  to  these 
three  should  be  added  Rhode  Island,  South  Carolina  and  Vermont.  It  is  vital 
to  our  Federal  system  that  the  ability  of  the  states  to  function  as  laboratories  of 
progress  not  be  stifled  by  the  blanket  of  Federal  pre-emption.  I  believe  it  was 
the  spirit  of  the  bill  that  there  be  no  undue  Federal  pre-emption,  but  I  submit  that 
the  Committee  would  do  better  to  add  great  clarity  now,  raher  than  try  to 
correct  unfortunate  court  decisions  by  amendatory  legislation.  On  the  other 
hand,  industry  will  claim  that  they  are  entitled  to  protection  against  Federal 
requirements  that  warranty  disclosures  be  in  one  type  size  or  color  and  state 
laws  specifying  a  different  size  or  color. 

The  bill  correctly  provides  that  it  does  not  repeal,  invalidate  or  supersede  the 
Federal  Trade  Commission  Act,  any  statute  defined  therein  as  an  anti-trust  act, 
but  as  to  State  law  that  saving  clause  relates  only  to  remedies.  This,  I  suggest, 
is  entirely  too  narrow  and  implies  that  rights  and  liabilities  under  State  law  are 
made  invalid  or  superseded.  This  would  play  havoc  witli  the  California  Con- 
sumer Warranty  Act,  with  the  Maryland  law  prohibiting  any  limitation  of 
liability  for  breach  of  implied  warranties  which  are  made  nondisclaimable,  and 
so  on.  This  leads  me  to  suggest  that  lines  5  and  6  of  Section  111(a)  on  page  36 
of  the  bill  be  amended  to  read  as  follows  : 

"Defined  therein  as  an  anti-trust  act,  or,  under  State  law,  any  requirement  for 
the  giving  of  specific  warranties,  or  any  invalidity  of  disclaimers  of  warranties 
or  limitations  of  liability  thereunder,  or  any  remedies  or  liabilities  arising  under 
State  law,  including  liability  for  personal  injuries,  except  as  provided  in  subsec- 
tion (b)  of  this  Section  111." 

I  must  mention  that  I  was  disturbed  to  find  no  express  preservation  of  State 
law  imposing  warranty  liability  for  personal  injuries,  notwithstanding  the  limi- 
tation of  a  warrantor's  obligation  under  what  the  bill  calls  the  "full  (period 
of  duration)  warranty,"  to  repair  or  replacement.  The  Uniform  Commercial  Code 
specifically  provides  that  any  limitation  of  liability  for  personal  injuries  in  a 
consumer  product  warranty  is  unconscionable,  and  the  same  concept  should  be 
made  crystal  clear  in  any  federal  bill.  Section  108(a)  alone  does  not  do  this. 
In  that  section  the  word  "express,"  line  20,  page  10,  should  be  stricken  as,  by  neg- 
ative implication,  it  imports  a  doctrine  of  implied  disclaimers.  The  revised  Sec- 
tion 111(a)  makes  it  clear  that  State  law  prohibitions  against  disclaimers  of 
implied  warranties  will  prevail  even  when  a  written  warranty  is  given. 

To  complement  the  changes  suggested  for  subsection  (a)  of  Section  111,  sub- 
section (b)  should  be  re-written  to  read  as  follows  : 

"(b)  Labeling,  disclosure,  or  similar  requirements  of  a  State  icith  respect  to 
the  form  of  written  warranties  of  a  consumer  pi'oduct  which  are  in  addition  to 
and  not  in  conflict  with  those  set  forth  in  Sections  102,  103  and  104  of  this  Act 
shall  be  applicable  to  all  warranties  of  consumer  products  sold  in  the  state,  but 
such  additional  State  requirements  may  be  complied  ivith  in  a  separate  writing. 
This  Act  shall  supersede  only  those  State  requirements  compliance  tvith  ivhich 
icould  result  in  a  violation  of  this  Act  or  any  rule  of  the  Federal  Trade  Com- 
mission adopted  hereunder." 

My  fourth  point  concerns  the  doctrine  of  "privity,"  that  is,  the  rule  that 
warranties  extend  only  to  those  in  a  direct  contractual  relationship  with  a  sup- 
plier. The  citadel  of  privity  lias  been  assaulted  and  its  walls  have  been  breached 
in  state  after  state.  I  am  distressed  that  bill  should  seem  to  be  requiring  the 
breaches  inadvertently  in  the  definition  of  "consumer."  On  page  2,  Section 
101(3),  lines  17  to  19  appear  to  penult  a  supplier  to  reinsert  the  doctrine  of 
privity  to  a  limited  extent  by  apparently  pex'mitting  the  supplier  to  specify  in 
the  terms  of  a  warranty  who  may  be  entitled  to  protection. 

Warranty  protection  should  extend  to  all  persons  who  in  normal  course 
could  be  reasonably  expected  to  use  the  product.  For  example,  when  a  hair  dryer 
is  purchased,  all  females  and  all  long-haired  males  in  the  household  or  present 
as  invitees  are  within  the  scope  of  foreseeable  users.  Perhaps  the  Committee 
feels  that  it  should  not  extend  warranty  coverage  beyond  that  now  offered  by 
State  law.  In  this  case,  lines  17  to  19,  page  2,  should  be  changed  to  read :  "in  the 
product,  and  any  other  person  who  under  applicable  State  law  is  entitled  to  en- 
force against  the  warrantor  the  obligations  of  the  warranty." 

Preferably,  the  minimum  Federal  standards  should  follow  the  better  State 
law,  in  which  case  the  change  should  be  to  have  lines  17  to  19,  page  2,  changed 
to  read :  "to  the  product,  and  any  other  person  who  may  be  reasonably  expected 
to  use  the  product  during  such  periods." 
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!  While  we  are  considering  tlie  definition  of  "consumer"  and  tlie  doctrine  of 
"privity,"  I  should  mention  another  point  which  has  a  remote  connection  with  the 
doctrine  of  privity.  In  my  statement  on  H.R.  4S09,  I  detailed  the  case  of  Berg  v. 
Stromme  Motors,  8  U.C.C.  Rep.  1185,  decided  by  the  Supreme  Court  of  Wash- 
ington. After  the  hearing  a  vice  president  of  General  Motors  wrote  to  Chair- 
man Moss  stating  that  General  Motors  was  not  involved  in  that  suit  over  safety 
defects.  Although  I  did  not  say  then  that  General  Motors  was  involved,  I  now 
say  it  should  have  been.  No  automobile  manufacturer  should  permit  its  authorized 
dealers  to  refuse  warranty  service  on  defects  which  made  a  car  not  merchantable, 
as  the  Supreme  Court  of  Washington  said.  The  case  related  to  a  sales  agree- 
ment between  the  dealer  and  the  customer  in  which  warranties  were  disclaimed 
on  a  new  car.  Now  the  practice  is  to  have  warranty  work  performed  at  the 
dealer  from  which  the  car  is  purchased.  The  consumer,  when  warranty  sendee 
is  refused,  based  on  a  term  in  his  contract  of  sale  disclaiming  all  warranties, 
does  not  know  that  the  disclaimer  may  not  break  the  chain  of  connection  to  the 
manufacturer. 

If  at  the  time  limit  suit  was  brought  in  Dr.  Berg's  case,  lawyers  in  the  State 
of  Washington  had  no  precedent  as  to  whether  such  a  disclaimer  would  prevail 
despite  some  relaxation  of  the  doctrine  of  privity,  a  careful  lawyer  would  not  add 
to  his  troubles,  a  dubious  claim  against  General  Motors  directly.  But  the  attitude 
taken  in  the  Worden  letter  seems  to  be  that  the  manufacturer  has  no  warranty 
responsibility  if  his  authorized  dealer,  his  representative  to  perform  warranty 
service,  can  contract  out  of  warranty  liability.  Any  dispute  over  safety  defects 
can  then  be  classified  as  a  dispute  as  "to  a  sales  agreement  between  the  dealer 
and  the  customer  concerning  the  use  that  the  latter  intended  to  make  of  the 
station  wagon."  A  breach  of  warranty  of  fitness  for  a  particular  purpose  was 
involved,  but  the  court  also  said  that  the  car  was  not  merchantable.  The 
attitude  taken  about  the  case  leads  me  to  suggest  that  the  bill  contain  a  provision 
prohibiting  manufacturers  from  attempting  to  shelter  behind  dealer  disclaimers, 
especially  where  the  dealer  is  the  designated  person  to  perform  warranty  work. 
Thus,  thanks  to  Mr.  Worden,  I  now  urge  the  Committee  to  add  to  Section  307  a 
final  sentence  reading : 

"If  the  designated  representative  is  an  authorized  dealer  of  the  supplier, 
nothing  in  the  representatives  sales  contracts  concerning  warranties  shall  be 
effective  to  disclaim  or  limit  any  remedy  provided  or  available  to  the  consumer 
under  the  warranties  of  the  supplier." 

This  should  prohibit  refusals  of  warranty  work  due  imder  a  manufacturer's 
warranty  by  reason  of  provisions  in  a  dealer's  sales  contract.  Even  where  strict 
privity  has  been  abolished,  I  am  not  sure  of  the  effect  of  warranty  disclaimers 
in  the  retail  sales  contract  on  the  manvifacturer's  liability.  To  leave  this  matter 
open,  would,  I  fear,  create  a  loophole  that  would  take  much  litigation  and  perhaps 
even  amendatory  legislation  to  close. 

Another  loophole  through  which  much  of  the  good  that  can  come  from  this 
legislation  can  be  sidetracked  also  lies  in  the  definition  of  "consumer."  As  it  is 
now  worded  the  definition  of  "consumer"  starts  with  the  first  buyer  at  retail. 
Chattel  leasing  today  is  big  business  even  in  the  area  of  consumer  products  as, 
for  example,  the  State  of  California  discovered,  where  it  left  leasing  outside  the 
scope  of  its  retail  installment  sales  act.  Yet  should  not  those  consumers  who  lease 
consumer  products  be  entitled  to  the  protection  of  sales  warranties?  Where 
unhampered  by  legislation,  the  judiciary  has  been  extending  by  analogy  the 
protections  of  the  sales  warranty  provisions  of  the  Uniform  Commercial  Code 
to  leasing  operations.  The  protections  of  H.R.  20  should  be  made  available  to 
lessees  at  retail,  as  well  as  buyers.  This  could  be  done  by  adding  the  words  "or 
lessee"  between  the  words  "buyer"  and  "at  retail"  in  line  14  on  page  2  of  the  bill. 

My  fifth  point  concerns  consistency,  both  internally  and  with  the  Uniform 
Commercial  Code.  Internally,  the  bill  in  several  places  sets  rules  in  terms  of 
reasonableness.  Yet,  it  seems  to  me  that  these  matters  of  reasonableness  should 
be  judged  by  the  same  standards.  For  example,  on  page  6  of  the  bill,  line  1,  the 
test  is  what  would  mislead  reasonable  men,  yet  in  lines  6  and  7,  the  test  is  what 
would  mislead  "the  reasonable  average  consumer."  Then  when  we  turn  to  page 
13,  the  standard  in  lines  4  and  7  are  "a  reasonable  man  exercising  due  care,"  but 
in  line  11,  apparently  the  reasonable  man  need  not  be  one  exercising  due  care. 

While  all  reasonable  people  are  essentially  nonexistent,  I  fear  that  differences 
in  wording  may  lead  those  interpreting  the  legislation  to  feel  that  differences 
in  result  were  intended.  I  rather  like  the  concept  of  "the  reasonable  average 
consumer"  and  urge  that  he  be  substituted  throughout  the  bill.  To  me,  he  is  the 
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sort  of  fellow  for  whose  protection  the  bill  is  designed.  I  hope  that  legislative 
history  will  be  made  to  support  the  contention,  and  I  believe  it  is  an  appropriate 
interpretation  that  he  may  differ  from  product  to  product  and  perhaps  from 
market  area  to  marliet  area.  One  type  of  wording  may  not  be  deceptive,  for 
example,  for  high  priced  products  sold  in  suburban  areas  of  one-acre  zoning, 
whereas  the  same  language  may  result  in  no  communication  at  all  of  the  neces- 
sary meaning  in  ghetto  areas.  The  level  of  communication  in  the  warranty  must 
be  geared  to  the  same  level  as  that  of  the  advertising  and  the  marliet  at  which 
sales  effort  is  aimed. 

Another  place  where  the  concept  of  "the  reasonable  average  consumer"  fits 
well,  it  seems  to  me,  is  in  subsection  (b)  (1)  of  Section  104  (pages  8  and  9  of 
the  bill),  stating  that  no  duty,  other  than  notification,  can  be  imposed  upon  any 
consumer  as  a  condition  of  obtaining  warranty  service  unless  the  warrantor 
can  demonstrate  that  the  duty  is  a  reasonable  one.  Then  the  bill  seems  to  say 
that  in  determining  what  is  reasonable,  the  cost  to  the  warrantor,  even  though 
he  can  pass  it  on  to  consumers,  is  to  be  weighed  against  the  inconvenience  and 
expense  imposed  upon  the  consumer.  This  is  asking  the  courts  to  weigh  $16,000,- 

000  against  $2,000  and  will  almost  inevitably  result  in  a  ruling  that  mobile  home 
warranties  are  reasonable  when  they  required,  as  several  I've  seen  do,  the 
consumer  to  return  the  mobile  home  to  the  manufacturer  for  warranty  work, 
at  the  consumer's  expense  both  ways.  I  would  urge  here  a  consistent  approach 
of  balancing  the  cost  and  inconvenience  to  the  reasonable  average  consumer 
against  the  increased  unit  costs  to  all  consumers  if  the  additional  duty  is  not 
imposed.  I  would,  therefore,  change  lines  3  through  9  on  page  9  of  the  bill  so 
that  they  would  read :  "that  such  a  duty  is  reasonable  for  and  does  not  impose 
an  undue  economic  burden  upon  the  reasonable  average  consumer  as  contrasted 
to  the  increased  unit  price  to  all  consumers  resulting  from  having  the  costs  of 
performing  the  duty  imposed  on  the  supplier." 

Another  point  as  to  consistency  Is  that  the  definition  of  consumer  product 
should  be  conformed  to  the  Uniform  Commercial  Code's  definition  of  "consumer 
goods,"  that  is,  that  the  use  for  which  the  particular  item  is  purchased  con- 
trols, not  the  normal  use  of  the  item  by  all  purchasers.  For  example,  I  imagine 
that  the  normal  use  of  passenger  automobiles,  whether  judged  by  number  or 
by  dollar  sales  volume,  would  turn  out  to  be  for  personal,  family,  or  household 
purposes.  But  should  this  require  that  the  warranty  protections  of  the  bill  be 
extended  to  fleet  purchasers  of  passenger  cars,  such  as  a  big  insurance  company 
supplying  cars  to  certain  of  its  employees?  I  rather  think  not.  If  the  change 
in  definition  is  not  made,  then  the  operative  sections  must  be  checked  carefully 
to  see  that  they  apply  to  sales  to  consumers  of  consumer  products.  As  the  defini- 
tion is  now  worded  The  Travelers  Insurance  Company  is  a  consumer  if  it  is  the 
first  buyer  of  a  passenger  automobile  at  retail.  This  may  be  going  further  than 
the  Committee  may  wish  to  go.  On  the  other  hand,  it  would  not  hurt  to  add  a 
sentence  at  the  end  of  the  definition  reading  "notwithstanding  that  its  pri- 
mary use  is  to  carry  an  individual  to  and  from  his  place  of  employment,  his 
automobile  remains  a  consumer  product,  and  hand  tools  required  to  be  owned 
individually  by  employees  are  also  consumer  products." 

A  final  area  where  consistency  is  needed  is  in  the  area  of  damages.  There 
are  three  types  of  damages  that  should  be  covered,  compensatory,  incidental 
and  consequential.  In  the  definition  of  "without  charge"  on  page  3  of  the  bill, 
the  word  "access"  in  line  21  perhaps  should  more  properly  read  "charge,"  and 
the  final  sentence  on  page  3  should  conclude  with  the  added  words  "or  conse- 
quential damages."  Turning  to  page  4,  lines  1  through  7  should  be  revised  to 
read : 

"However  if  any  consequential  damages,  incidental  expenses  or  any  costs  of 
necessary  repairs  or  replacements  are  incurred  because  the  repair  or  replace- 
ment is  not  made  by  the  warrantor  within  a  reasonable  time  after  he  has  been 
offered  an  opportunity  to  do  so  or  because  the  warrantor  imposed  an  unreason- 
able duty  upon  the  consumer  as  a  condition  of  securing  repair  or  replacement, 
then  the  consumer  shall  be  entitled  to  recover  such  reasonably  incurred  damages, 
expenses  or  costs  in  any  action  against  the  warrantor." 

I  urge  the  Committee  strongly  to  include  provision  for  trade  practice  rules 
to  be  promulgated  by  the  Federal  Trade  Commission  which  could  give  more 
specific  content  to  these  concepts  of  "reasonable  time"  and  "reasonable  duties" 
to  be  imposed  upon  consumers.  Otherwise  these  will  be  left  to  be  fiushed  out 
in  the  uneven  and  one-sided  contests  of  our  adversary  system  of  litigation. 

1  say  one-sided  and  imeven  because  in  the  context  of  determining  issues  involving 
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a  weighing  of  burden  on  industry  of  assuming  certain  costs,  or  of  having  them 
borne  by  the  individual  consumer,  the  consumer  side  is  at  a  great  disadvantage 
in  access  to  basic  information  and  data,  and  the  cost  of  the  talent  in  expert 
witnesses  and  legal  fees  necessary  to  build  a  record  on  the  facts  and  circxmi- 
stauces  necessary  for  a  determination  of  reasonableness  is  prohibitive.  At  your 
hearings  in  September  and  October  1971,  the  point  was  made  by  a  Department 
of  Commerce  witness  that  the  proper  forum  for  settling  warranty  disputes  was 
the  system  of  Small  Claims  Courts  throughout  the  country.  I  urge  the  Committee 
to  examine  the  study  of  these  Small  Claims  Courts  conducted  by  Harvard  and 
other  students  before  accepting  any  such  advice.  In  many  areas  they  have  been 
co-opted  into  becoming  a  cheap  collection  tool  for  the  collection  agencies.  Al- 
though in  many,  attorneys  are  said  not  to  be  needed,  the  advantage  is  with 
the  trained  case  presenter  who  appears  for  the  business  establishment,  and 
the  balance  is  against  the  ill-prepared,  often  frustrated  consumer.  Fairer  solu- 
tions will  come  from  a  record  impartially  prepared  by  the  Federal  Trade 
Commission's  staff,  and  subject  to  review  in  the  courts,  than  from  the  case 
by  case  approach  of  litigation.  Inherent  in  administrative  rule  making  is  the 
concept  of  reasonable  classification  and  this  flexibility  may  well  be  needed  in 
these  areas  of  reasonableness.  For,  what  may  be  a  reasonable  burden  on  a 
consumer  in  an  industry  of  many  competing  small  businesses,  may  not  be 
reasonable  in  an  industry  of  few  giant  producers.  Again,  a  requirement  that 
the  consumer  mail  a  watch  back  to  the  factory  may  be  reasonable  in  the  case 
of  a  watch,  yet  I  submit  a  requirement  that  a  mobile  home  be  returned  to  the 
factory  at  the  consumer's  expense  is  most  unreasonable. 

On  the  other  hand,  the  list  of  items  which  the  Federal  Trade  Commission  may 
require  to  be  included  in  written  warranties  is  too  long,  and  can  be  counter- 
productive. In  my  testimony  on  H.R.  4809  I  suggested  (page  124  of  the  Hearings) 
a  shorter  list.  In  the  present  bill  I  recommend  the  omission  from  Section  102(a) 
of  items  9,  11,  12  and  13  as  probably  resulting  in  a  return  to  incomprehensible 
legalese.  I  would,  however,  suggest  a  catchall  clause  reading: 

"Such  other  statements  as  the  Federal  Trade  Commission  may  find  to  be  ap- 
propriate  in   the   public   interest   and   necessary    for    adequate    disclosure   to 

consumers." 

The  standards  "necessary  for  adequate  disclosure  to  consumers"  and  'ap- 
propriate in  the  public  interest"  prevent  the  suggested  catch-all  from  being  an 
unconstitutional  delegation  of  power,  yet  provide  necessary  flexibility  for  future 
contingencies  which  may  not  now  be  foreseen. 

Section  110(f)(2)  contains  a  distinction  between  "warranty"  and  "state- 
ments of  opinion  or  value"  that  is  potentially  dangerous.  Any  well-trained  con 
man  can  sign  up  literally  dozens  of  consumers  by  a  spiel  couched  in  terms  of 
statements  of  opinion  and  statements  of  value.  I  believe  we  have  all  heard  them. 
Therefore,  on  page  15,  line  17,  I  urge  the  Committee  to  add :  "if  the  affirmation 
or  statement  has  a  reasonable  foundation  in  fact.  Such  statements  or  aflirmations 
lacking  a  reasonable  factual  foundation  shall  have  effect  as  warranties." 

I  submit  that  present  day  consumers  are  entitled  to  this  much  protection 

against  bunco  artists.  .   ,    r^,  .     ^         .^^         -n    t 

Mr  Chairman,  let  me  conclude  with  one  final  point.  This  Committee  will,  1 
believe  be  bombarded  with  industry  objections  that  compliance  with  the  bill  will 
be  costly  or  that  the  burden  of  compliance  will  be  too  onerous  for  small  business 
to  bear,"  and  that  costs  to  consumers  will  drastically  increase.  But  there  are  two 

simple  answers.  .,    ^  .r.  i.  ^4=  „„^ 

As  to  increases  in  costs  to  consumers,  let  me  say  that  I  m  not  aware  of  any 
responsible  consumer  advocate  who  believes  that  consumers  will  get  a  free  ride, 
or  "that  such  a  thing  as  a  free  lunch  exists  today.  Of  course  there  is  added  expense 
when  industry  must  comply  with  the  anti-trust  laws,  or  with  the  Securities  Act 
of  1933,  or  with  Truth-in-Lending  or  countless  other  laws.  The  issue  is  how  much, 
and  is  the  increase  sufficiently  minor  so  that  it  will  not  cause  any  substantial 
fall  off  in  the  consumers  desires  and  abilities  to  purchase  the  Pi-oducts  ot  in- 
dustry To  put  it  another  way,  the  issue  can  be  stated  to  be  this :  Will  not  the 
increase  in  cost  to  all  consumers  be  only  in  the  nature  of  a  reasonable  insurance 
premium  for  all  to  pay  to  avoid  the  large  costs  to  those  who  buy  improperly  made 
or  improperlv  assembled  merchandise?"  In  general,  the  increase  m  costs  due  to 
consumer  statutes  has  been  miniscule,  and  far  less  than  the  scare  Pf  fictions  of 
industry  which  are  not  usually  based  on  hard  data  supported  by  cost  accounting 
studies. 
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The  second  answer  to  industry  should  be  to  ask  whether  they  have  computed 
the  costs  of  proper  quality  controls  necessary  to  reduce  warranty  claims  to  man- 
ageable proportions.  For  the  smaller  manufacturers  this  would  be  a  far  far 
better  thing  to  do  than  to  talk  about  the  cost  of  setting  up  networks  of  repair 
shops  or  contracting  for  repairs.  With  stronger  quality  controls,  fantastic  reduc- 
tions in  improper  production  can,  I'm  told,  be  obtained.  The  real  purpose  of 
H.R.  20  should  be,  and  is,  I  believe,  to  motivate  industry  to  institute  proper  qual- 
ity controls.  Thus  the  bill  designates  warranties  that  place  the  losses  of  poor 
quality  controls  on  the  hapless  purchaser  of  the  automobile,  refrigerator  or  other 
item  that  does  not  meet  proper  quality  standards,  as  less  than  minimum  stand- 
ards. The  theory  is  that  the  forces  of  competition  will  require  that  warranties 
meeting  the  minimum  standards  be  given,  and  to  do  this  without  pricing  much 
consumer  demand  out  of  the  market,  industry  must  produce  a  better  quality 
product. 

The  greater  the  percentage  of  output  that  functions  well  in  the  market  place, 
the  less  the  cost  of  spreading  the  losses  from  malfunctioning  products  over  all 
consumers.  I,  for  one,  do  not  believe  that  the  percentage  of  shoddy  products  is  so 
great  that  the  impact  of  this  bill  on  consumer  prices  will  be  great. 

While  I  have  recommended  changes  in  a  few  places,  let  me  close  by  saying  that 
H.R.  20  is  a  good  piece  of  legislation.  I  hope  the  Committee  will  understand  that 
the  suggestions  for  change  were  made  in  an  effort  to  upgrade  the  legislation  to 
excellent  without  departure  from  its  essential  scope  and  purpose.  We  thank  the 
Committee  for  this  opportunity  to  present  our  personal  views  on  this  important 
legislation. 

]Mr.  ISIoss.  We  thank  you  for  a  very  thoiiglitful  and  constructive 
set  of  recommendations. 

Mr.Broyhill? 

Mr.  Brothill.  Thank  you,  Mr.  Chairman. 

It  is  good  to  have  you  before  the  committee  again,  Professor,  and 
we  appreciate  your  brief,  it  has  some  good  suggestions  in  it. 

I  just  have  a  comment  or  two  and  perhaps  some  questions.  Of  course, 
you  are  saying  in  effect  that  we  can  work  out  a  reasonable  piece  of 
legislation  here,  one  that  is  workable  in  the  marketplace.  I  am  sure 
you  agree  with  me  and  others  that  it  would  be  a  mistake  for  Congress 
to  enact  such  a  drastic  piece  of  legislation  that  it  would  tend  to  limit 
consumer  choices  or  to  drive  up  consumer  product  cost  to  an  excessive 
degree,  or  unreasonable  degree. 

Of  course,  you  have  come  to  the  conclusion  in  your  statement  that 
this  is  a  workable  piece  of  legislation. 

Of  course,  there  are  differences  between  my  bill  with  regard  to  war- 
ranties and  Mr.  Moss'  bill.  I  will  say,  though,  there  is  a  great  area  of 
agreement  as  far  as  it  recognizes  that  there  is  a  crying  need  for  a 
Federal  law  to  provide  disclosure  requirements  for  these  consumer 
products  and,  of  course,  you  made  several  suggestions  here  for  changes. 
We  have  taken  note  of  them  today  and  I  hope  we  can  ma,ke  some  of 
these  changes. 

Some  of  these  changes,  for  example,  that  you  have  suggested,  I  think 
we  should  take  a  close  look  at.  For  example,  where  you  suggested 
language  for  prior  disclosure  of  any  limitational  liability,  I  assume 
that  is  in  the  intent  of  this  bill.  If  it  isn't,  we  should  make  that  change. 

Your  illustration  concerning  the  return  of  a  mobile  home,  I  think 
that  is  the  intent  of  this  bill.  If  it  isn't,  we  will  look  into  it  to  see 
that  it  is  changed. 

I  don't  know  that  we  can  answer  all  of  the  questions  here.  I  would 
hope  any  bill  we  pass  would  last  for  generations,  but  I  suspect, 
in  other  legislation  Congress  has  written,  we  are  going  to  have  to 
exercise  oversight  and  let  the  operations  of  law  in  the  marketplace 
suggest  needed  changes  or  needed  amendments  in  the  future. 

94-513—73 8 
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I  was  impressed  with  your  statement  about  the  impact  of  this  bill, 
or  these  bills,  on  cost  and,  of  course,  I  think  you  stated  that  any  cost, 
if  there  are  increased  costs,  it  should  be  looked  at  as  a  reasonable 
insurance  premium  for  consumers.  I  don't  know  that  there  would  be 
increased  costs,  but  contrast  that  with  the  other  large  costs  that  con- 
sumers pay  now  in  terms  of  inconvenience,  or  payments  for  repairs, 
or  having  just  to  put  up  with  improperly  made  merchandise.  Perhaps 
vou  would  like  to  comment  further  on  this  point? 

"^  Mr.  Leart.  I  think  you  are  a  little  in  the  position  of  the  tightrope 
walker.  You  have  the  problem  of  getting  out  a  bill  that  will  be  a 
workable  bill  and  will  not  be  in  the  nature  of  a  "put-on"  which  so  much 
of  the  State  legislation  has  been.  "We  passed  a  consumer  bill  because 
it  says  here  it  is  for  the  consumers."  AVhen  you  get  it  to  working,  it 
doesn't  do  anything  for  them. 

I  don't  think  any  member  of  Congress  intends  to  put  substantial 
areas  out  of  business,  or  price  consumers,  out  of  the  market.  It  hap- 
pens that  this  particular  bill,  if  it  is  strengthened  as  I  suggested,  will 

not  do  either.  ^^     ^      -r^   t^-  -c 

A  law  student  that  worked  for  me  last  year,  Mr.  Jon  E.  King,  ot 
the  National  Law  Center  of  George  Washington  University,  m  a 
magazine  called  Quality  Progress  has  published  an  article  on  the 
written  product  warranty  in  which  he  goes  into  some  extent  on  the 
standards  and  what  is  going  on  in  the  warranty  field. 

If  the  committee  woidd  like  that  submitted  for  the  record,  Jon  has 
given  me  a  copy  and  I  am  prepared  to  submit  it. 

Mr.  :Moss.  Coidd  we  have  it  submitted  for  the  files,  and  we  would 
be  pleased  to  receive  it. 

[The  article  referred  to,  entitled  "The  Written  Product  Warranty," 
may  be  found  in  the  committee  files.] 

Mr.  Broyhill.  On  your  conclusion  about  the  cost,  we  had  this  prob- 
lem in  product  safety  last  year,  we  had  to  recognize  that  any  reason- 
able regulations  of  consumer  products  based  on  safety  may  increase 
cost,  but  you  have  to  weigh  that  in  terms  of  costs  of  accidents,  in  terms 
of  actualloss  of  life  or  other  costs  to  society. 

Mr.  Leaky.  To  give  a  personal  experience,  only  Sunday  a  week 
ago  I  was  very  thankful  I  paid  the  extra  $10  to  the  car  rental  agency 
for  extra  insurance.  The  car  had  been  idling  while  we  put  the  luggage 
in  and  filled  out  the  forms,  '^^^en  we  put  the  car  into  gear,  it  sud- 
denly took  off  at  70  miles  an  hour  across  the  lot.  The  brakes  wouldn't 
hold  and  it  carried  us  out  into  the  highway.  My  wife,  who  was  driv- 
ing, was  able  to  get  it  to  stop  against  a  telephone  pole. 

The  damage  was  fairly  extensive  to  the  car  but  there  was  no  personal 
injury.  Fortunately  for  us,  nobody  was  coming  down  the  highway  and 
rammed  us.  That  is  a  case  where  the  insurance  was  very  important 
and  the  consumer  was  glad  that  he  paid  the  premium. 

Mr.  Moss.  Mr.  Eckhardt? 

Mr.  EcKHx'^RDT.  I  am  interested  in  this  question  with  respect  to  the 
failure  and  repair  remedy  and  interested  in  how  this  bill  might  be 
written  to  take  care  of  that. 

It  occurs  to  me  on  the  limitation  of  disclaimer  of  implied  warranties 
in  section  108  of  the  bill,  there  might  be  an  additional  section  (c) 
providing  that  every  warranty  or  every  agreement  containing  a  repair 
or  replacement  remedy  shall  imply  or  shall  include  the  commitment 
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that  such  repair  and  replacement  remedy  shall  not  fail  in  its  essential 
purpose. 

Mr.  Leary.  Perhaps  that  is  the  place,  sir.  I  had  noted  in  my  own 
working  over  of  the  bill  that  on  page  3  the  term  "repair  or  replacement 
means  repair  or,  at  the  option  of  the  warrantor,  replacement  and 
shall  mean  only  replacement  if  two  efforts  of  repair  have  been 
unsuccessful." 

Mr.  EcKHARDT.  I  think  that  would  be  good,  but  it  would  be  all 
very  well  to  permit  the  person  to  look  at  the  matter  after  the  facts  are 
completed,  so  the  matter  would  still  be  a  question  of  remedy  rather 
than  a  matter  of  framing  the  type  of  warranty  because  it  would  be 
hard  for  us  to  envisage  all  cases  in  which  this  remedy  would  fail, 
and  it  would  seem  to  me  this  is  typically  the  kind  of  thing  a  court 
might  have  to  decide  in  accordance  with  somewhat  broad  words  of 
the  art. 

Mr.  Leart.  You  could  take  the  wording  from  the  Uniform  Com- 
mercial Code,  section  2-719(2),  where  it  provides  that  if  an  exclusive 
or  limited  remedy  fails  of  its  essential  purpose,  it  then  is  no  longer 
operative. 

Mr.  Eckhardt.  Another  place  where  it  might  possibly  be  added, 
however,  if  it  were  added  at  tlie  place  I  am  suggesting,  it  might  be 
superfluous,  would  be  section  110(e)  where  it  says: 

Any  person  damaged  by  failure  of  a  supplier  to  comply  with  any  obligations 
assumed  under  an  express  or  implied  warranty  or  service  contract  or  by  the 
failure  of  such  warranty  or  service  contract  by  reason  of  any  repair  or  replace- 
ment remedy  failing  of  its  essential  purpose,  with  respect  to  a  consumer  product, 
may  bring  suit,  et  cetera. 

I  don't  know  that  that  would  be  necessary  if  it  were  written  at  the 
earlier  point.  But  it  would  at  least  fortify  the  right  of  the  consumer  to 
go  into  court  and  protect  himself  if  under  these  circumstances,  and  it 
does  strike  me  that  this  kind  of  case  particularly  lends  itself  to  the 
court  remedy  that  we  have  in  the  bill. 

Mr.  Leary.  I  would  think  so,  sir.  I  had  started  to  pencil  in  something 
as  a  sugo-ested  (c)  on  section  108  myself.  I  thought  there  was  also  the 
appropriate  place  to  put  in  the  statement  that  no  repair  or  replacement 
could  limit  the  liability  for  personal  m juries.  I  think  that  should  be 
in  the  bill  some  place. 

Mr.  Eckhardt.  AYhat  I  am  hoping  is  it  would  be  drawn  in  such  a 
way  that  whether  or  not  the  person  selling  the  object  purported  to  make 
a  full  warranty  or  purported  merely  to  make  it  without  the  limitations 
of  the  act  applicable  to  full  warranty  repair,  that  there  would  be  an 
opportmiity  to  review  that  question  in  terms  of  a  standard  of  law 
irrespective  of  the  warranty  similar  to  the  standard  of  law  that  has 
to  do  with  implied  warranties  of  merchantability.  ^       _    _ 

That  is  the  reason  I  had  in  mind  possibly  doing  it  in  section  108, 
and  possibly  further  fortifying  it  in  the  self-help  remedy  section. 

Mr.  Leary.  I  tliinlr  the  Congressman  is  quite  right. 

Mr.  Eckhardt.  I  would  certainly  appreciate  any  suggestions  you 
might  make  as  to  language  to  myself  or  to  the  staff  of  the  committee  on 
that. 

Mr.  Leary.  I  will  be  glad  to  send  a  letter  after  Mr.  Selter  and  I 
have  had  an  opportunity  to  frame  the  language.  It  is  difficult  to  draw 
language  off  the  top  of  your  head. 
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Mr.  EcKHARDT.  Surely.  I  think  it  is  needed. 

I  am,  of  course,  as  you  know,  very  concerned  in  maintaining  this 
section  under  Kemedy  that  gives  parties  the  right  to  protect  them- 
selves where  there  is  a  violation  of  the  act,  and  I  know  there  has  been 
some  attack  on  this  section  on  grounds  that  it  would  in  some  manner 
overload  the  Federal  courts.  Indeed  in  the  Senate  bill  there  seems 
to  me  to  be  no  way  that  the  standards  of  the  act  would  be  adjudicated 
at  the  instance  of  a  consumer  in  a  Federal  court,  as  a  practical  matter. 

Mr.  Leart.  The  $10,000  limitation  in  most  instances,  I  think,  would 
prevent  that. 

Mr.  EcKHARDT,  It  is  very  difficult  for  me  to  imagine  any  instances. 
I  said  in  the  last  hearing  it  would  probably  have  to  be  limited  to  a 
Cadillac  with  a  built-in  pipe  organ  sold  to  shahs  of  foreign  countries. 

Mr.  Leary.  There  is  a  Mercedes  on  the  market  that  would  meet  that, 
and  a  Rolls- Eoyce,  I  think. 

Mr.  EcKiiARDT.  I  think  those  purchasers  are  more  able  to  protect 
themselves  under  existing  laws  than  the  average  consmner,  and  it  seems 
this  would  extend  some  of  those  rights  to  the  ordinary  consumer. 

Mr.  Leary.  I  think  that  is  right.  The  expense  of  litigation  I  tliink, 
is  barring  most  consumers  from  taking  cases  to  the  courts.  Most  of 
this  legislation  will  require  pretty  expensive  technical  witnesses  as  our 
products  become  more  sophisticated.  Therefore,  a  section  in  the  statute 
which  would  permit  the  aggregation  of  claims  in  class  action  would 
enable  the  consumer  injured  by  particular  defects,  which  are  affect- 
ing a  large  number  of  consumers,  to  be  able  to  obtain  the  necessary 
expert  witnesses. 

I  don't  think  we  make  the  court  system  viable  for  a  consumer  just 
by  awarding  attorney's  fees  to  the  successful  consumer. 

Mr.  Eckhardt.  Under  the  House  version,  I  think  there  would  be 
ample  opportunity  for  class  action  though  we  do  restrict  it.  In  the 
first  place,  we  put  the  burden  on  the  attorney  to  accumulate  the  cases 
to  make  a  total  of  $10,000.  We  also  provide  we  are  not  going  to  be 
dealing  with  cases  under  the  court  processes,  for  instance,  like  the 
purchase  of  a  number  of  defective  razor  blades.  That  is  properly  the 
subject  matter  of  a  cease-and-desist  order  of  the  Federal  Trade  Com- 
mission, but  the  product  in  each  individual  case  must  constitute  a 
value  of  $25. 

Mr.  Leary.  Each  claim  must  be  $25  or  better,  as  I  read  it,  and  the 
total  claims  must  go  up  to  $10,000.  It  seems  to  me  that  that  is  a  limited 
remedy  to  some  extent,  but,  I  suppose,  the  limitation  is  necessary,  and, 
I  suppose,  the  State  courts  would  be  operating  concurrently  under 
whatever  rules  they  have. 

Mr.  Eckhardt.  We  didn't  mention  anything  in  this  except  the 
right  to  sue.  It  would  be  correct,  would  it  not,  that  a  claim  of  any 
value,  whether  class  action  or  no  class  action,  would  be  available  under 
Federal  jurisdiction,  within  the  scope  of  the  commerce  clause?  _ 

Mr.  Leary.  I  think  that  is  true  where  the  cause  of  action  arises  un- 
der a  Federal  act  regulating  interstate  commerce. 

Mr.  Eckhardt.  Our  language  limits  rather  than  expands  if  we  said 
no  action  may  be  taken  unless  brought  in  a  Federal  court  but  we 
thought  the  language  was  reasonable  when  drafted.  I  think  the  Senate 
legislation  makes  a  Federal  court  remedy  almost  completely  remote 
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and  impractical  except  in  the  instances  I  can  think  of  that  we  men- 
tioned, which  were  very  limited. 

Mr.  Leart.  It  makes  the  remedy  available  only  to  those  not  needing 
it.  It's  the  same  as  borrowing  from  the  bank,  when  you  convince  them 
you  don't  need  the  money,  they  lend  it. 

Mr.  EcKHARDT.  That  is  practically  the  same  way  we  collect  cam- 
paign contributions. 

There  is  one  other  question  I  would  like  to  go  into  about  this  class 
action  matter.  It  has  been  said  that  the  Senate  language  does  permit 
a  class  action  if  such  is  available  and  under  circumstances  which  are 
available  in  State  courts  on  the  basis  of  Federal  law,  I  assume  that  is 
correct  ? 

Mr.  Leart.  I  just  don't  know  the  answer  to  that  offhand,  sir. 

Mr.  Eckhardt.  The  problem  I  see  with  that  is  that  State  courts 
would  then  operate  without  any  opportunity  for  Federal  courts  to 
adopt  guidelines  with  respect  to  how  the  law  should  be  interpreted 
and  should  be  applicable. 

I  cannot,  myself,  think  of  a  single  instance  where  there  is  no  recourse 
to  Federal  courts  in  order  to  interpret  a  Federal  statute,  but  State 
courts  may  initially  interpret  the  statute.  There  are  cases  in  which  State 
courts  are  used  as  one  tribunal  to  enforce  Federal  statutes,  but  I  can't 
think  of  a  case  that  would  result  in  the  same  situation  as  a  Senate  bill. 
Perhaps  you  can  ? 

Mr.  Leary.  I  don't  recall  one. 

Mr.  Eckhardt.  It  would  strike  me  that  would  be  an  unfortunate  way 
to  move. 

Mr.  Leary.  Particularly  if  the  purpose  of  the  law  is  to  bring  uni- 
formity, it  would  be  most  important  the  guideline  interpretations  be 
in  the  Federal  courts  subject  to  the  review  in  the  court  of  appeals  cov- 
ering much  broader  areas  than  a  single  State.  If  there  arose  a  conflict 
in  the  circuits  and,  if  the  Supreme  Court  thought  it  worthwhile,  the 
Supreme  Court  could  enunciate  the  final  rule  after  a  hearing  granted 
on  certiorari. 

Mr.  Eckhardt.  It  seems  to  me  under  the  Senate  bill  it  would  virtual- 
ly be  imi^ossible  to  get  into  any  court  of  appeals,  the  decision  couldn't 
be  appealable  to  that  level  and  could  only  be  appealable  to  any  area  of 
the  Federal  jurisdiction  if  on  something  like  a  constitutional  qriestion 
or  possibly  a  serious  Federal  question  were  raised  about  the  initial  ap- 
peal, would,  as  I  understand  it,  be  from  the  highest  court  of  the  United 
States,  the  Supreme  Court,  with  certiorari  only  optionable  with  the 
Supreme  Court  so  that  the  matter  might  never  be  decided. 

Mr.  Leary.  That  would  be  my  analysis,  too. 

Mr.  Eckhardt.  Another  matter  that  strikes  me,  about  the  matter  of 
leaving  this  entirely  to  State  courts,  is,  as  I  understand  it,  in  most 
States  the  class  action  remedy  is  nmch  narrower  than  that  provided 
under  Federal  rule  23.  Would  you  find  that  to  be  the  case  ? 

Mr.  Leary.  I  would  tend  to  agree  with  that  and  I  would  tend  to 
agree  that  what  is  required  for  a  class  action  has  been  diminished  by 
recent  decisions  where  the  courts  not  only  want  the  same  right,  but  the 
same  measure  of  damages  for  each  class  member  before  they  will  cer- 
tify a  class. 

Mr.  Eckhardt.  Therefore,  it  would  seem  to  me,  that  our  provisions 
in  the  House  bill  are  particularly  salutary  in  this  regard,  because  the 
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Federal  courts  could,  under  the  liberal  rules  of  rule  23,  with  respect 
to  what  constitutes,  in  the  view  of  the  Federal  court,  a  proper  class 
action,  eliminate  from  their  consideration  a  gi^eat  number  of  cases, 
particularly  with  our  $10,000  restriction  and  our  $25  limit  of  the  in- 
dividual claim,  thereby  using  the  Federal  courts  as  the  court  in  which 
the  law  could  be  construed  but  at  the  same  time  using  the  State  courts 
for  the  vast  majority  of  the  cases  that  would  arise  under  this  act. 

It  would  seem  to  me  that  would  be  the  result.  Have  you  any  com- 
ments on  that  ? 

Mr.  Leary.  I  think  I  agree  with  you,  sir.  In  my  testimony  in  chief 
I  did  point  out  that  one  witness  last  time  had  recommended  that  every- 
body resort  to  the  small  claims  court.  There  has  been  a  study  of  small 
claims  courts  by  a  group  of  Harv^ard  students.  The  study  shows  that 
small  claims  courts  have  been  co-opted  away  from  being  consumer 
courts.  Even  in  a  small  claims  court  the  trained  presenter  of  his  facts 
representing  the  industry  side  has  a  great  advantage  over  the  often 
frustrated,  upset  consumer  in  just  telling  his  story.  Some  method  of 
getting  a  reasonable  aggregate  of  claims  is  needed  so  that  our  court 
system  with  its  court  expenses  and  additional  costs  of  expert  witnesses 
can  function. 

It  seems  to  me  the  bill  is  a  reasonable  compromise  that  would  tend  to 
effectuate  that. 

Mr.  EcKHARDT.  There  is  a  question  that  comes  up  in  my  mind,  I  have 
mentioned  it  to  some  of  the  counsel  for  Ford  Motor  Co.  as  something 
of  a  precaution. 

If  we  do  not  permit  the  Federal  courts  to  get  into  the  matter  even  in 
large  cases,  that  is,  there  is  a  question  of  orderly  procedure  in  the  trial 
of  these  cases. 

Today,  if  I  understand  the  Senate  bill,  if  a  class  action  were  brought, 
say  in  California,  with  respect  to,  say,  a  faulty  wheel  mounting  of  an 
automobile,  and  a  similar  case  brought:  in  Illinois,  either  of  those  cases 
could  be  brought  essentially  under  the  same  rule  as  rule  2r3  and  could 
reach  the  entire  United  States. 

But  it  seems  to  me  it  would  be  extremely  difficult  to  consolidate  cases 
so  that  the  case  could  ultimately  be  decided  to  close  out  all  possible 
members  of  the  class  in  the  future,  whereas,  of  course,  if  there  were 
Federal  jurisdiction,  there  would  be  recourse  to  the  multidistrict  liti- 
gation panel  which  would  in  an  orderly  manner  consolidate  the  cases, 
the  court  could  ultimately  require  certain  notices  that  would  preclude 
those  who  did  not  comply  with  the  notice  procedure  in  getting  out  of 
the  case  and  the  company  could  ultimately  settle  and  be  assured  that 
the  settlement  was  final.  I  can  see  no  way  this  could  be  accomplished 
under  existing  State  laws. 

Mr.  Leary.  No,  you  could  not  do  it,  and  it  raises  in  my  mind,  now 
that  you  have  brought  up  the  point,  the  question  whether  your  bill 
might  not  want  to  provide  for  removal  to  the  Federal  courts  of  litiga- 
tion which  has  been  brought  in  two  or  more  State  courts. 

Mr.  EcKHARDT.  I  have  thought  about  that,  I  think  in  some  bills  that 
I  have  worked  on  with  respect  to  class  action,  with  respective  negative 
removal,  I  don't  believe  that  is  in  this  one.  I  assume  they  could  be  re- 
moved on  the  grounds  that  they  raised  a  Federal  question  in  most 
instances. 
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Mr.  Leary.  I  am  not  that  much  of  an  expert,  Mr.  Eckhardt,  in 
Federal  procedure  to  be  able  to  give  a  definitive  answer. 

Mr.  Eckhardt.  If  on  the  four  corners  of  the  pleading  a  Federal 
question  could  govern,  the  matter  could  be  removed.  I  believe  that 
would  be  the  case  in  most  instances.  If  there  were  a  State  and  Federal 
question  involved  in  the  case,  it  would  not  be  removable,  or  if  remov- 
able, only  removable  with  respect  to  the  Federal  side. 

I  think  that  might  be  looked  into  but  I  think  it's  a  salutary  thing 
from  the  standpoint  of  orderly  process  to  afford  a  means  by  which  a 
case  may  be  decided  in  a  single  court. 

Mr.  Leary.  And  where  all  people  would  be  bound.  I  know  when  I 
was  in  private  practice,  we  spent  a  great  deal  of  time  trying  to  prevent 
clients  from  being  subjected  to  a  double  judicial  risk.  You  have  two 
courts,  one  decided  against  you  and  you  sue  to  collect  indemnity  in  the 
other.  The  second  court  is  not  bound  by  the  decision  in  the  first. 

Mr.  Eckhardt.  I  have  heard  the  usual  argument  that  this  would  in- 
crease the  load  on  the  courts  but,  considering  the  matters  that  Ave  have 
discussed  here  in  this  colloquy,  it  would  appear  to  me  it  would  actually 
give  an  opportunity  to  reduce  the  courtload  by  consolidating  cases. 

Mr.  Leary.  It  might  increase  slightly  the  Federal  court  laid,  but 
overall,  taking  the  entire  judicial  system.  State  and  Federal  together, 
it  should  result  in  a  lesser  load  than  if  you  force  everybody  to  sue  in 
a  small  claims  court  individually  on  his  warranty. 

Mr.  Eckhardt.  Thank  you  very  much  for  your  testimony  and  the 
other  points.  You  raised  most  interesting  questions  of  perfecting  the 
bill. 

Mr.  Moss.  Mr.  Young. 

Mr.  Young.  Professor  Leary,  there  are  some  members  of  the  panel 
who  are  freshmen  Congressmen,  and  we  have  not  had  the  benefit  of 
reviewing  the  record  referred  to  in  respect  to  your  qualifications. 
Would  you  recite  for  the  record  your  background  and  experience  ? 

Mr.  Leary.  Yes,  sir,  for  25  yeai*s  I  was  a  practicing  lawyer,  lately  a 
partner  in  the  firm  of  Saul,  Ewing,  Kemick  &  Saul  in  Philadelphia.  I 
was  one  of  the  original  drafting  team  for  the  Uniform  Commercial 
Code  in  1949  and  1952  working  primarily  on  bank  collections  and  ar- 
ticle 3,  but  I  also  assisted  in  article  9  and  was  familiar  with  articles  2 
and  3  when  the  code  was  being  drafted. 

Presently,  I  am  a  coreporter  at  a  national  convention  for  the  Uni- 
form Law  Land  Transactions  Act,  which  is  designed  to  codify  land 
law  into  a  uniform  code  the  same  way  that  the  Commercial  Code  codi- 
fied other  law. 

I  have  drafted  statutes  for  the  Commonwealth  of  Pennsylvania.  I 
served  as  general  counsel  to  their  consti-uction  arm  of  the  State  which 
was  called  the  General  State  Authority,  for  two  different  terms.  I  was 
a  member  of  the  Board  of  Governors  of  the  Philadelphia  Bar  Asso- 
ciation and  first  chairman  of  its  section  on  corporation  banldng  and 
business  law. 

I  graduated  from  law  school  more  years  ago  than  I  care  to  mention. 

Mr.  Young.  In  connection  with  your  practice,  did  you  participate  in 
any  class  actions  ? 

Mr.  Leary.  I  have  been  concerned  with  one  or  two,  primarily  stock- 
holders' derivative  actions. 

Mr.  Young.  Stocldiolder  derivative  actions  ? 
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Mr.  Leary.  Yes,  sir. 

Mr.  Young.  You  are  aware,  of  course,  of  the  problems  the  courts 
have  been  having  in  trying  to  manage  cLass  action  suits,  and  that  there 
is  a  division  of  authority  in  the  various  Federal  courts  with  respect  to 
the  aggregation  of  claims  at  the  present  time  ? 

Mr.  Leary.  I  think  the  Supreme  Court  has  decided  that  there  can 
be  no  aggregation.  I  forgot  the  name,  but  there  was  a  decision  of  the 
Supreme  Court  that  said  no  aggregation. 

Mr.  Young.  You  are  aware  of  the  problems  of  managing  some  of  the 
problems  of  these  class  action  suits  ? 

Mr.  Leary.  I  am  aware  in  some  suits  I  feel  comisel  have  improperly 
brought  class  actions.  I  think  with  the  powers  the  Federal  courts  have, 
they  can  control  that. 

Mr.  Young.  I  would  agree  with  that.  Without  this  language  in  H.R. 
20,  we  would  have  a  class  remedy  under  current  Federal  rules,  pro- 
vided that  the  court  thought  it  was  api)ropriate  under  the  class  action 
rules,  would  we  not  ? 

Mr.  Leary.  I  don't  think,  sir,  this  changes  the  requirement  for  a 
determination  by  the  court  that  the  class  action  is  appropriate  and 
a  superior  method  for  decision.  There  is  certain  language  in  Truth  in 
Lending  which  has  required  in  those  cases,  I  believe,  where  class  actions 
have  been  brought,  that  there  be  a  greater  determination  than  other- 
wise is  the  case  under  rule  23. 

In  Truth  in  Lending  you  have  the  effect  of  the  $100  priv'ate  attorney 
general  recovery  regardless  of  damages  and  the  court  says  that  makes 
a  superior  remedy  for  a  private  action  than  in  a  class  action.  That  situa- 
tion  doesn't  pertain  here,  but  the  rule  that  a  class  action  must  be  an 
appropriate  and  superior  remedy  in  rule  23  gives  the  court  full  con- 
trol. After  a  small  initial  flurry,  I  doubt  there  will  be  many  class  ac- 
tions because  of  the  difficulty  of  any  particular  attorney  getting  an 
aggregation  of  wan-anty  claims  thatwould  run  over  $10,000  and  have 
sufficient  identity  of  results  to  satisfy  rule  23. 

Mr.  Young.  Aren't  you  missing  the  point  of  the  class  action  ?  The 
class  action  language  allows  one  person  with  a  $25  claim  to  aggregate 
claims  on  behalf  of  all  unnamed  persons.  Tliat  wouldn't  be  difficult  to 
do  on  almost  any  widely  sold  consumer  item. 

Mr.  Leary.  If  you  are  aggregating  on  behalf  of  unlmown  plaintiffs, 
T  tliink  that  is  true.  I  think  in  another  place  I  testified  on  class  action, 
and  I  suggested  there  could  be  a  minimum  requirement  for  a  number 
of  individual,  named,  plaintiffs,  if  you  wanted  to  go  that  far,  so  that 
tliere  would  have  to  be  some  reasonable  group  in  the  area  where  the 
suit  is  started  that  the  attorney  knows  about. 

Mr.  Young.  You  only  need  one  person  for  $25  ? 

Mr.  Leary.  I  had  suggested  in  another  connection  on  class  actions 
tliat  some  limitation  on  the  one-person  rule  could  appropriately  be 
imposed  if  it  is  a  reasonable  limitation. 

One  of  the  problems  I  think  you  have  had,  sir,  I  know  I  have  had  it 
many  times  in  talking  of  consumer  problems  with  some  law^^ers,  is  that 
the  invariable  answer  you  get  from  some  counsel  is :  "Can  I  get  a  class 
action  out  of  that  ?"  That  is  not  the  f  imction  the  class  action  is  supposed 
to  perform. 

Mr.  Young.  Have  you  had  any  experience  with  multidistrict  litiga- 
tion ? 
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Mr.  Leary.  No,  sir,  no  personal  experience.  We  have  had  it  in  the 
office,  of  course. 

Mr.  Young.  It  is  quite  a  frustrating  experience.  I  am  not  too  sure 
multidistrict  litigation  is  the  best  way  to  handle  consumer  class  actions 
or  consumer  actions. 

Mr.  Leary.  I  think  it  is  suggested  that  could  happen  where  you  have 
several  suits  on  the  same  issue  at  the  same  time.  As,  for  example,  the 
suits  against  the  banks  on  the  credit  card  thing.  In  a  number  of  those 
suits  multidistrict  treatment,  I  think,  could  have  been  helpful  rather 
than  hindering  an  ultimate  solution. 

Mr.  Young.  Have  you  given  any  thought  to  the  dollar  amount  which 
is  specified  as  a  jurisdictional  item?  I  think  in  one  bill  it  is  $5  and  in 
another  bill  it  is  $10.  Do  you  have  a  preference  between  those  two 
dollar  amounts? 

Mr.  Leary.  Personally 

Mr.  Young.  Do  you  think  there  should  be  a  third,  even  higher 

figure  ? 

Mr.  Leary.  I  would  feel  it  should  be  lower,  if  at  all.  On  the  other 
hand,  I  am  a  practical  enough  person  to  feel  that  a  rule  on  the  prin- 
ciple that  equity  doesn't  stop  to  pick  up  pins  has  merit.  It  has  to  have 
some  application. 

You  don't  want  to  have  to  crank  up  the  whole  legislative  system  over 
one  Excedrin  pill.  It  seems  to  me  on  the  other  hand  that  it  is  the 
smaller  people  who  need  the  protection,  particularly  the  protection 
of  a  Federal  agency.  I  would  not  like  to  see  a  dollar  limitation  in  the 
definition  of  consumer  ]:>roduct. 

I  would  have  no  objection  to  reasonable  dollar  limitations  on  page 
14,  subdivision  (e),  which  I  spoke  of  with  Mr.  Eckhardt.  I  know  in 
your  bill,  H.R.  20.  you  have  the  $5  definition  in  consumer  product  and 
the  $25  in  each  claim  in  the  litigation  section. 

It  seems  a  poor  person  who  is  gypped  on  a  $7.50  product  is  entitled 
to  at  least  the  same  protection  in  the  disclosure  of  what  he  gets  in  his 
warranty  as  somebody  buying  the  $15  product.  I  think  when  you  come 
to  the  matter  of  getting  iiito  Federal  courts  on  the  aggregation,  there 
are  different  considerations  that  can  apply  then  in  the  disclosure  por- 
tions and  overall  considerations  remedy  portions  of  the  bill. 

As  you  may  luiow,  I  didn't  quarrel  with  the  $25  claim  limitation 
suggested  by  H.R.  20  for  Federal  court  action.  I  think  there  is  a  dif- 
ference in  the  limitation  in  the  two  places. 

Mr.  Young.  As  a  practical  matter,  I  suppose  in  a  great  many  cases 
no  legislation  is  going  to  be  beneficial  because  a  wage  earner  today 
often  makes  $8  or  $9  an  hour,  and  it  isn't  possible  for  him  to  take  time 
to  recover  on  a  $10,  $11,  or  $12  item. 

Mr.  Leary.  On  the  other  hand,  if  there  is  reprehensible  action  in  that 
price  area,  there  should  be  an  administrative  agency  that  has  the  power 
to  come  in  with  preliminary  injunctions,  as  the  bill  gives  the  FTC 
the  power  to  do,  and  act  on  behalf  of  consumers. 

Maybe  I  didn't  mention  last  time,  but  when  I  was  in  Washington 
working  last  year  with  the  Public  Interest  Research  group,  I  had  the 
pleasure  of  having  lunch  with  the  consumer  ombudsman  of  Sweden 
and  he  said  he  rarely  had  to  go  to  court  imder  his  powers,  he  simply 
called  up  the  parties  and  said,  "Let's  negotiate,"  and  having  the  power 
to  go  to  court,  he  was  able  to  negotiate  successfully. 
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I  imagine  an  agency  such  as  FTC  could  do  that  very  well.  I  do  not 
see  the  need  for  the  dollar  limit  in  the  definition  of  consumer  product  if 
you  appropriately  put  dollar  limits  in  the  operative  section  about  suing 
in  Federal  courts  where  such  limitations  would  make  a  difference. 

Mr.  Young.  One  last  question,  Professor  Leary,  as  you  know  there 
are  50  States,  and  I  appreciate  your  point  in  trying  to  preserve  State 
remedies  and  your  concern  in  that  area.  Of  course,  each  State  has  a 
different  approach,  and  a  greater  or  lessor  degree  of  vigor  in  enforce- 
ment of  consumer  laws. 

In  the  State  of  Illinois,  we  have  a  vigorous  attorney  general ;  in  fact, 
the  last  two  attorneys  general  have  made  a  point  of  developing  a 
consumer  fraud  division  and  have  been  quite  successful,  I  think,  in 
raising  the  level  of  consumer  remedies  in  the  State  of  Illinois. 

Would  you  have  any  comment  as  to  whether  or  not  you  feel  that  this 
law,  for  example,  would  be  helpful  to  the  State  of  Illinois  or  whether 
it  would  duplicate  what  tlie  State  of  Illinois  is  already  doing  ? 

Mr.  Leary.  I  think  it  would  be  helpful  because  it  would  have  a 
reach  in  many  instances  somewhat  beyond  the  jurisdiction  of  the 
State  of  Illinois  in  getting  the  warranty  disclosure  started  at  the 
manufacturing  source. 

Illinois  would  have  some  problem  with  goods  coming  in  in  inter- 
state commerce.  I  think  the  point  I  was  making  was,  as  I  see  the 
Federal  law,  it  is  in  the  nature  of  a  lower  limit,  and  I  would  not  want 
to  have  the  Federal  law  put  a  ceiling  on  what  Illinois  can  do  for  its 
consumers  or  what  the  attorney  general  of  New  York  State  or  even 
the  New  York  City  Consumer  Protection  Agency,  can  do. 

But,  they  should  be  able  to  operate  above  the  minimum  Federal 
floor.  They  could  not  require  things  to  be  done  to  comply  with  their 
law  which  would  push  somebody  into  violation  of  the  Federal  law. 

Mr.  Young.  Let  us  take,  for  example,  the  sale  of  a  product  to  a 
hospital  that  is  used  by  the  hospital  in  connection  with  its  patients ;  do 
you  feel  that  it  is  desirable  to  permit  verbal  warranties  to  be  con- 
sidered under  this  law,  as  in  contrast  to  written  warranties  of  this 
type? 

'  Mr.  Leary.  I  don't  believe  under  the  definition  of  consumer  and 
consumer  product  warranties  to  the  consumer,  that  the  purchase  of 
supplies  by  the  hospital  or  even  the  materials  they  pass  on  in  treat- 
ment to  the  patients  would  necessarily  come  within  the  scope  of  this 
bill. 

I  think  what  you  put  your  finger  on  is  the  very  difficult  question 
of  the  vice  president  for  new  business  in  the  company  who  is  all  out 
to  increase  volume  and  as  to  what  he  says  to  get  sales.  Tlie  question 
is,  Is  that  to  be  thrown  into  the  problem  of  proof  ?  I  should  think  the 
manufacturer  should  not  be  liable  for  oral  statements  by  the  retail 
salesman.  If  a  manufacturer  gives  a  retail  warranty,  it  seems  difficult 
to  me  there  would  be  any  oral  warranty  running  from  the  seller  to 
the  purchaser  that  could  a-ffect  the  m^anuf  acturer. 

It  seems  the  retailer  is  in  better  position  to  control  and  train  his 
own  salesman.  If  the  consumer  is  led  into  buying  by  statements  that 
form  a  basis  for  the  bargain  he  should  recover. 

Mr.  Young.  There  was  an  article  in  the  paper  2  nights  ago  about 
some  intravenous — IV — solutions  sold  which  were  contaminated.  Do 
you  feel  in  the  case  of  an  IV  solution  by  a  manufacturer  to  a  hospital 
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and  given  to  a  patient,  that  that  patient  is  not  a  consumer  under  this 
act? 

Mr.  Leary.  The  question  then  is  whether  the  hospital  has  sold  it 
to  him  or  furnished  it  to  him  as  an  incident  of  furnishing  services. 

If  you  recall,  when  one  of  the  cases  came  down  on  blood,  the 
American  Medical  Association  and  others  were  extremely  instru- 
mental in  getting  a  great  rash  of  statutes  saying  giving  blood  to  a 
patient — some  of  the  statutes  are  broader — that  giving  blood  to  a 
patient  is  not  a  sale ;  it  is  a  service. 

Mr.  Young.  Other  States  said  it  was  a  sale,  such  as  Illinois.  It 
does  have  a  statute ;  it  had  a  case  saying  blood  was  a  product. 

Mr.  Leary.  I  think  the  blood  statute  overruled  that. 

Mr.  Young.  No  ;  the  blood  statute  goes  to  the  type  of  blood,  how 
it  is  marked  and  so  on. 

Mr.  Leary.  You  do  not  have  the  statute  where  it  says  the  war- 
ranty does  not  apply  ? 

Mr.  Young.  No. 

Mr.  Leary.  My  State  takes  it  out  of  warranty  altogether,  and  many 
other  things.  This  is  one  of  the  places  where  a  Federal  bill  can  be 
extremely  helpful  and  one  of  the  places  where  possibly  even  the  pre- 
emption language  I  have  suggested  would  preclude  a  State  from 
Imocking  down  the  floor  protection  of  the  Federal  bill. 

Mr.  Young.  Do  you  feel  then  that  blood  or  IV  solutions  which  the 
hosx)ital  furnishes  to  a  patient  is  not  a  consumer  product  under  this 
statute  ? 

Mr.  Leary.  Under  this  bill,  I  think  the  argument  could  be  made 
that  the  consumer  is  not  the  first  buyer  at  retail  in  that  situation,  just 
as  it  has  been  made  in  a  number  of  States  that  have  not  the  same  for- 
ward-looking solution  that  Illinois  has. 

Mr.  Young.  If  you  go  about  trying  to  define  who  is  any  reasonable 
person  using  the  product 

Mr.  Leary.  Any  person  using  the  product,  yes,  sir,  I  think  it  would 
be  covered. 

Mr.  Young.  I  am  not  aware  of  the  Supreme  Court  case  that  decided 
you  could  not  aggregate  claims.  It  was  my  understanding  the  cases 
are  somewhat  in  conflict  at  the  present  time.  If  you  have  a  citation 
of  the  Supreme  Court  on  that  point,  I  would  be  happy  to  see  it. 

Mr.  Leary.  I  will  supply  it.  It  may  not  have  completely  foreclosed 
it,  but  it  was  regarded  as  such  by  a  number  of  attorneys  Imowledgeable 
in  the  field  with  whom  I  have  been  talking. 

[The  following  letter  was  received  for  the  record:] 

April  3,  1973. 
Hon.  Sajiuel  H.  Young, 
Cannon  House  Office  Building,  Washington,  B.C. 

Re:  HR  20;  HR  5021. 

Dear  Mr.  Young:  At  the  Committee  Hearing  on  Marcti  20,  1973,  you  asl^ed 
Mr.  Selter  and  me  for  a  citation  to  the  Supreme  Court  case  we  had  mentioned 
on  the  issue  of  aggregating  claims  to  meet  the  Federal  $10,000  jurisdictional 
amount. 

The  case  to  which  I  referred  was  Snyder  v.  Harris  394  U.S.  332,  87  S.  Ct.  10.53 
(1969).  The  case  involved  two  distinct  petitions  for  certiorari.  Of  particular 
application  to  our  discussion  of  class  actions  is  the  action  taken  in  Gas  Service 
Co.  V.  Otto  R.  Co'bum  et  al.  389  F(2d)  381  (10th  Cir,  1968).  This  was  a  typical 
consumer  class  action  against  a  public  utility  for  allegedly  collecting,  illegally, 
a  city  franchise  tax  from  customers  living  outside  the  city.  Cobum's  individual 
claim  was  $7.81,  but,  as  Mr.  Justice  Black's  opinion  stated : 
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"Styling  his  complaint  as  a  class  action,  however,  Coburn  sought  relief  on 
behalf  of  approximately  18,000  other  Gas  Service  Company  customers  living 
outside  of  the  cities."   (394  U.S.  at  334) 

Based  on  the  1966  amendments  to  Rule,  the  10th  Circuit  had  permitted  aggre- 
gation of  claims.  Certiorari  was  granted  due  to  a  conflict  between  the  Tenth 
Circuit  on  the  one  hand  and  the  Fifth  and  Eighth  Circuits  on  the  other  hand. 
The  Supreme  Court  in  a  7-2  decision  (Mr.  Justice  Fortas,  joined  by  Mr.  Justice 
Douglas,  dissenting)  held  that  aggregation  was  still  not  permitted  reaffirming, 
among  other  cases  Clark  v.  Paul  Gray,  Inc.  306  U.S.  583  (1939)  where  in  a  class 
action  challenging  the  validity  of  a  California  statute  which  exacted  fees  of 
$15  on  each  automobile  entering  the  state  was  dismissed  by  the  Supreme  Court, 
sua  sponte,  because  the  individual  claims  could  not  be  aggregated  to  achieve 
the  jurisdictional  amount. 

As  a  result  of  this  case,  the  issue  is  returned  to  the  former  issue  of  whether 
the  claims  are  those :  "in  which  two  or  more  plaintiffs  unite  to  enforce  a  single 
title  or  right  in  which  they  have  a  common  and  undivided  interest." 

It  is  true  that  under  the  Truth  in  Lending  Act  and  antitrust  statutes  and  other 
similar  statutes  the  requirement  of  the  $10,000  jurisdictional  amount  does  not 
apply  to  the  single  plaintiff ;  hence  in  those  areas  the  "aggregation"  issue  does  not 
arise,  and  any  diversity  as  to  the  appropriateness  of  a  class  action  arises  under 
the  interpretation  of  Rule  23,  a  different  matter. 

The  scope  of  the  Snyder  rule  is  being  fleshed  out  in  subsequent  cases.  Among 
those  are : 

1.  Georgia  Ass'n  of  Independent  Insurance  Agents,  Inc.  v.  Travelers  Indemnify 
Co.,  313  F.Supp.  841  (N.D.  Ga.  1970).  The  assignment  of  all  claims  to  one  plain- 
tiff by  the  members  of  the  class  does  not  increase  the  jurisdictional  amount 
over  that  of  each  individual  claimant. 

2.  Lonnqiiist  v.  J.  C.  Penney  Co.,  421  F  2d  .597  (10th  Cir.  1970).  The  measure 
of  the  total  impact  on  a  defendant  is  not  the  issue ;  it  is  the  individual  claim. 

3.  Neville  v.  Delta  Ins.  Co.,  45  F.R.D.  345  (D.  Minn.  1968).  A  claim  that  the 
same  insurance  refund  was  due  each  plaintiff  under  a  standard  policy  does  not 
create  a  joint  claim. 

The  concept  of  a  single  joint  claim  finds  expression  in  cases  such  as 

1.  Bernstein  v.  Levenson  et  al.,  437  F(2d)  756  (4th  Cir.  1971).  Claim  asserted 
in  shareholders  derivative  suit  (as  distinguished  from  representative  suit)  is 
measured  by  the  total  recovery,  not  each  shareholders  pro-rata  share. 

2.  Dierks  v.  Thompson,  414  F(2d)  453  (1st  Cir.  1969).  Claim  by  one  of  several 
beneficiaries  of  a  common  trust  res  based  on  intei-pretation  of  clause  in  trust 
deed.  Amount  in  controversy  measured  by  effect  on  total  trust  res  not  pro-rate 
share,  of  each  beneficiary. 

3.  Berman  v.  Narragansett,  414  F(2d)  311  (1st  Cir.  1969). 

On  the  whole  problem  of  congestion  of  court  calendars  versus  uniform  interpre- 
tation of  federal  statutes,  I  feel  it  would  be  anomalous  for  a  federal  court  to  be 
unable  to  hear  a  controversy  principally  involving  federal  law.  Greater  uniform- 
ity of  interpretation  will  be  achieved  if  the  sphere  of  application  of  federal  stat- 
utes is  determined  by  the  federal  courts. 

Thank  you  for  giving  Mr.  Seltzer  and  me  this  opportunity  to  supplement  our 
personal  views. 

Very  truly  yours, 

Fairfax  Leaby.  Jr. 
Visiting  William  A.  Schnader 
Professor  of  Commercial  Law. 

P.S. :  Since  writing  the  above  Zahn  v.  International  Paper  Co.,  496  F(2d) 
1033  (2  Cir.  1972)  cert,  granted  41  U.S.LW.  3447  (Feb.  20,  1973)  (No  72-888) 
came  to  my  attention.  The  ruling  was  that  every  member  of  the  class,  both 
named  and  unnamed  must  meet  the  $10,000  requirement  or  other  basis  for  fed- 
eral certiorari  having  been  granted,  a  further  final  word  will  be  had  when  the 
case  is  decided  by  the  Supreme  Court.  See  73  Columbia  L.  Rev.  359. 

Mr.  Young.  No  further  questions. 

Mr.  Moss.  Mr.  Helstoski. 

Mr.  Helstoski.  No  questions,  Mr.  Chairman. 

Mr.  Moss.  Professor,  do  you  feel  the  warranty  as  provided  for  in 
H.R.  20,  when  we  refer  to  full  warranty,  should  in  fact  be  a  full  war- 
ranty with  limited  liability  ? 
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Mr.  Leary.  Yes,  sir,  I  feel  the  term  "full"- 


Mr.  Moss.  That  we  should  try  to  define  something  that  is  in  fact  a 
full  warranty? 

Mr.  Leary.  I  don't  think  you  need  to  go  that  far.  I  tliink  it  is  im- 
plicit when  you  say  Federal  minimum  standards,  that  there  may  be 
greater  warranties.  The  thing  that  disturbs  me  is  that  Ford  Motor 
Co.,  which  now  has  carefully  headed  its  new  car  warranty,  "Warranty 
With  Limitation  of  Liability,"  could  change  that  to  say,  "Full  5,000, 
10,000,  20,000  mile"— whatever  they  are  doing— "Warranty."  It  isthe 
word,  "full,"  which  it  seems  to  me,  could  be  misused  in  advertising, 
where  the  Uniform  Commercial  Code  with  its  rules  as  to  implied 
warranty,  gives  greater  protection  than  your  full  warranty.  This 
is  because  under  section  2,  you  are  calling  it  full.  I  understand  the 
reason  you  are  doing  it  is  because  you  are  using  the  word  "limited" 
in  your  lesser  warranty. 

Mr.  Moss.  I  believe  the  original  recommendation  from  the  FTC 
suggested  two  classifications  of  warranties.  The  language  reflects  the 
legislative  process  and  the  committee  staff  arrived  at  this  language. 

Unless  it  is  to  be  a  full  warranty,  clearly  a  substitution  should  be 
made. 

Mr.  Leary.  I  think  under  State  law  it  is  not  a  full  warranty,  sir. 

Mr.  Moss.  Mr.  Lemov. 

Mr.  Lemov  [staff  counsel].  Mr.  Leary,  are  you  familiar  with  H.R. 
5021? 

Mr.  Leary.  One  was  handed  me  just  a  moment  ago.  I  am  not  familiar 
with  the  differences  in  that  from  H.R.  20. 

Mr.  L^MOv.  Would  you  glance  at  section  17,  the  definition  of  supplier 
in  H.R.  5021,  at  line  7,  there  is  an  exclusion  of  "occasional  sales  of 
consumer  products  by  persons  not  regularly  engaged  in  the  business 
of  making  such  products  available."  I  wonder  if  you  would  comment 
on  the  potential  scope  of  that  exclusion  and  its  propriety  ? 

Mr.  Leary.  One  thing  immediately  comes  to  mind,  that  it  seems 
clear  that  what  this  is  doing  is  saying  that  a  consumer-to-consumer 
sale,  as  for  example,  the  sale  of  Mrs.  McGillicuddy's  refrigerator  when 
she  is  moving  out,  is  not  covered  by  the  Federal  act. 

I  would  think  that  some  limitation  of  that  nature  might  be  appro- 
priate. On  the  other  hand,  I  suppose  the  words,  "Not  regularly  en- 
gaged in  the  business,"  could  raise  a  question  as  to  the  meaning  of 
"regularly." 

If  you  would  limit  it  to  people  not  engaged  in  making  such  products 
available,  you  would  be  excluding  primarily  the  consumer  sale,  which 
I  don't  suppose  we  want  the  Federal  bill  to  apply  to.  One  of  the  prob- 
lems, when  you  talk  of  the  consumer,  is  which  consumer,  the  buyer  or 
seller  ? 

Mr.  Lemov.  On  page  11  of  H.R.  5021,  there  is  a  section  dealmg 
with  Federal  Trade  Commission  rulemaking  powers.  At  line  11  that 
section  provides,  "Rules  shall  be  made  with  regard  to  disclosure  and 
other  matters  upon  a  public  record  after  an  opportunity  for  an  agency 
hearing  structured  so  as  to  proceed  as  expeditiously  as  practical." 

I  wonder  if  you  would  comment  on  the  effect  of  the  Administrative 
Procedure  Act  and  on  the  appropriateness  of  that  type  of  rulemaking 
proceeding  for  the  Federal  Trade  Commission  ?      _       _ 

Mr.  Leary.  There  are  several  types  of  rulemaking  in  the  Adminis- 
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trative  Procedure  Act,  and  I  would  sincerely  hope — I  am  not  at  the 
moment  prepared  to  distinguish  them  offhand — but  I  would  hope  this 
does  not  get  into  the  so-called  peanut  butter  rule  where  it  took  years 
to  produce  the  record  to  determine  how  many  peanuts  you  had  to  have 
before  you  could  call  it  peanut  butter. 

Because  of  unlimited  rights  of  cross-examination,  rights  of  con- 
frontation of  the  witnesses  and  the  like,  some  Administrative  Pro- 
cedure Act  hearings  are  unwieldly.  It  seems  a  legislative  action  such 
as  the  FTC  is  conducting  now  in  some  of  the  trade  practice  rule 
cases  is  appropriate  and  the  rules  should  of  course,  conform  to  the 
record. 

I  tlnnk  it  is  appropriate  that  they  do  have  proper  rulemaking  power 
to  flesh  out  some  of  the  concepts  of  reasonableness  contained  in  both 
of  these  acts.  It  is  better  for  industry  to  have  the  certainty  of  a  guide- 
line on  which  they  can  rely. 

I  did  not  notice  anywhere  in  the  bill  a  provision  which  I  think 
might  be  helpful,  that  action  taken  in  reliance  on  and  in  conformity 
with  the  duly  promulgated  rule  of  the  Federal  Trade  Commission 
would  protect  the  industry  notwithstanding  any  later  court  decision  in 
invalidating  the  rule. 

I  first  came  across  such  a  provision  wlien  I  acted  as  legal  secretary 
to  the  chairman  of  the  SEC.  It  was  very  helpful  there. 

Mr.  Lemov.  Assuming  section  9  of  PI.R.  5021  does  trigger  the  form.al 
peanut  butter  type  of  rulemaking,  vv'ould  you  feel  that  is  appropriate 
for  this  type  of  rule  ? 

Mr.  Leary.  No,  sir.  It  seems  to  me  what  is  needed  here  is  not  an 
adversary  proceeding,  but  a  legislative  proceeding. 

Mr.  Lebiov.  Section  10  immediately  following  provides  at  line  6, 
page  12,  that  where  an  informal  dispute  settlement  procedure  is  found 
in  a  written  warranty  or  service  contract,  such  procedure  "shall" — 
and  I  emphasize  the  word  "shall" — "be  initially  used  by  any 
consumer  .  .  ." 

Would  you  comment  on  the  value  of  that  tj^pe  of  procedure  and 
possibly  safeguards  which  might  or  might  not  be  appropriate  under 
those  procedures  ? 

Mr.  Leary.  The  problem  comes  back  to  the  words,  I  think,  in  line  2, 
"In  cooperation  with  independent  and  governmental  entities  pursuant 
to  guidelines  established  by  the  Commission." 

if  the  guidelines  provide  a  truly  independent  arbitration,  it  seems 
this  is  a  useful  means  of  taking  the  load  off  the  courts,  which,  I  under- 
stand, Mr.  Young  was  concerned  about.  But  they  would  have  to  be 
impartial. 

One  of  the  great  problems  is  the  funding  of  these  things,  and  where  a 
procedure  is  completely  industry  funded  it  tends  to  be  industry  co- 
opted.  In  that  case,  maybe  it  ought  to  be  an  optional  result  rather  than 
a  mandatory  result. 

I  know  in  industry  in  disputes  between  businessmen  there  is  a  great 
deal  of  settling  of  disputes  before  independent  panels  purely  because 
court  procedures  takes  so  long.  If  you  recall,  the  case  against  Stromme 
IMotors,  the  facts  occurred  in  1964  and  it  was  1971  before  he  knew  what 
his  rights  were. 

Mr.  Lemov.  Assuming  this  section  was  the  law  and  a  consumer  re- 
sorted to  such  procedure  and  the  decision  was  rendered  by  the  arbitra- 
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tion  panel,  would  you  say  there  would  be  court  review  of  that  pro- 
ceeding ? 

Mr.  Leart.  I  would  think  it  would  depend  entirely  on  how  the  proce- 
dure was  set  up  as  to  whether  you  are  going  to  bring  into  operation  all 
the  arbitration  statutes  which  limit  court  review  of  arbitrators'  awards. 

Mr.  Lemov.  Is  it  possible  that  might  be  consti-ued  as  elhninating 
court  review  of  the  decision  ? 

Mr.  Lex\ry.  I  think  it  would  depend  on  how  the  procedure  is  set  up, 
how  it  is  set  up  by  industry  and  I  think  they  would  write  it  so  it  would 
be  final,  binding  and  conclusive  and  bar  all  the  courts. 

]Mr.  Lemov.  No  further  questions. 

Mr.  Moss.  Are  there  further  questions. 

Mr.  Young.  Yes,  sir. 

Mr.  Moss.  Mr.  Young  ? 

Mr.  Young.  I  would  like  to  go  back  to  tliis  class  action  section  again, 
Professor  Leary.  I  know  you  understand,  probably  better  than  I  do, 
that  that  section  extends  the  right  to  sue  on  a  consumer  product,  both 
on  an  express  warranty,  and  implied  warranty,  or  a  service  contract, 
does  it  not  ? 

Mr.  Leary.  Yes. 

Mr.  Young.  That  is  much  broader  than  we  are  talking  about  with 
respect  to  the  minimum  standards  of  a  warranty  or  with  respect  to  a 
full  or  limited  warranty. 

Wliat  I  was  saying  is  the  terms  of  this  section  are  much  boarder  with 
respect  to  a  right  of  action  than  are  the  provisions  of  title  I  which  re- 
late to  the  type  of  warranty  for  which  there  would  be  minimum  stand- 
ards or  a  full  or  limited  warranty.  Is  that  correct  ? 

Mv.  Leary.  As  I  say,  the  sections  you  are  referring  to,  sections  102 
through  107,  are  disclosure  sections  and  they  were  not  designed  to 
preempt  or  compel  warranties  into  a  position  that  they  had  to  be  this 
or  that. 

Therefore,  it  would  make  good  sense  to  say  whatever  the  warranty 
was,  if  action  is  brought  under  this  act,  one  action  should  cover  the 
whole  field  rather  than  have  to  have  a  Federal  action  on  just  the  dis- 
closure portions  and  a  State  action  for  the  rest  of  the  remedy. 

Mr.  Young.  Section  110(e)  could  be  construed  to  create  a  whole  new 
class  action  remedy  in  the  broad  sense,  isn't  that  right  ? 

Mr.  Leary.  Well,  I  think  it  is  probably  necessary  that  in  a  very 
broad  sense  it  does  that  because  otherwise  you  are  going  to  fractionate 
your  litigation. 

INIr.  Young.  You  are  carrying  it  to  implied  warranties,  which  are 
different  from  full  warranties  ? 

Mr.  Leary.  Yes.  Section  108  also  has  certain  limitations  on  disclaimer 
of  implied  warranties  so,  if  there  is  a  violation  of  that  in  an  attempt  to 
disclaim  the  implied  warranty,  it  seems  to  me  where  the  consumer  has 
an  action  you  would  not  want  to  separate  out  and  say  the  only  thing  he 
can  do  in  Federal  court  is  to  sue  if  he  has  a  limited  warranty  and,  if  tlie 
manufacturer  has  given  him  something  more,  he  is  barred  from  the 
court. 

It  seems  to  me  this  section  correctly  states  that  it  doesn't  give  him  a" 
right  to  sue,  it  doesn't  give  him  a  right  to  a  warranty.  It  says,  if  you 
happen  to  have  the  warranty,  you  can  bring  the  unit.  He  would  prob- 
ably have  either  something  more  or  something  less  than  the  minimum 
standard  warranty. 
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Mr.  Young.  I  am  saying  the  statute  might  be  amended  to  limit  the 
section  to  the  warranties  which  are  deferred  mider  the  title  I  section, 
but  not  broaded  to  include 

Mr.  Leaky.  Then  all  the  manufacturer  has  to  do  is  put  in  small, 
additional  warranty  provisions  so  that  he  is  above  the  minimum  floor 
and  he  says,  "You  can't  go  to  Federal  court  at  all." 

Mr.  Young.  Aren't  we  imposing  an  impossible  burden  on  the  courts 
with  request  to  this  type  of  language?  By  this  language  we  tell  the 
Federal  courts  you  can  aggregate  claims. 

As  an  example,  suppose  you  have  a  service  contract  to  service  an  of- 
fice machine,  say  a  Xerox  machine.  Your  contract  may  cost  you,  per- 
haps $20  a  year.  Suppose  you  are  dissatisfied  with  it  and  you  think 
there  are  other  dissatisfied  people  throughout  the  United  States.  Will 
this  type  give  you  the  right  to  bring  a  Federal  suit  in  a  Federal  court 
and  aggregate  all  the  people  who  feel  they  have  not  received  the  service 
to  which  they  are  entitled  from  Xerox  Corp.  ? 

Mr.  Leart.  I  would  suppose  it  goes  a  little  farther  than  that,  or  I 
should  say  not  quite  that  far.  It  seems,  to  have  any  kind  of  aggregation 
of  claims,  you  would  have  to  have  some  indication  this  is  a  repetitive 

defect. 

Mr.  Young.  You  will  establish  that  by  your  testimony  and  your 
pleading  to  get  you  into  court. 

Mr.  Leary.  Yes,  if  the  pleading  states  something  you  can't  prove. 
But  it  seems,  as  an  attorney,  before  you  sign  something  and  hand  it 
in,  you  must  have  grounds  to  believe  this  is  a  common  defect  to  th& 
class  you  represent. 

I  agree  there  have  been  instances  of  abuse  by  attorneys  m  class  ac- 
tions in  this  field,  but  I  think  there  are  other  methods  for  controlling 

that.  •  1    •  0 

Mr.  Young.  As  a  practical  mater,  how  will  the  courts  deal  with  it  i 
You  know  you  have  to  give  notice  to  the  other  people  involved,  which 
gives  them  the  opportunity  to  come  in  and  participate  or  not,  and 
thereby  be  bound  by  any  j  uclgment  in  this  suit. 

Suppose  you  have  50,000  people  that  signed  up  for  service  with 
Xerox  throughout  the  United  States,  and  suppose  a  thousand  through- 
out tiie  United  States  are  unhappy.  How,  practically  speaking,  will 
you  give  notice  to  all  those  people  ?  Wliat  is  the  court  required  to  do ; 
give  notice  in  the  newspaper  ? 

Mr.  Leary.  Probably,  and  also  mailing.  This  may  require  mailing. 
The  court  doesn't  mai'l,  it  either  requires  the  plaintiff  or  defendant 
to  do  it.  Some  defendants  have  been  successful  in  having  the  postage 
burden  put  on  the  plaintiff  in  such  great  amount  the  plaintiff  can't 
go  forward  with  it. 

One  of  the  points  of  procedure  I  am  familiar  with,  the  question  of 
certifying  whether  the  procedure  is  a  class  action  can  be  held  in 
abeyance.  There  is  a  case  going  on  in  Philadelphia 

Mr.  Young.  If  we  put  this  language  in,  the  court  will  say,  "You 
have  to  permit  an  aggregation  of  claims." 

Mr.  Leary.  But  the  court  could  hold  in  abeyance  the  class  certifica- 
tion until  the  plaintiff  establishes  a  bona  fide  claim. 

Mr.  Young.  Whether  it  is  a  proper  class  action  or  proper  remedy 
being  used,  that  is  one  of  the  first  things  to  be  established  in  a  law- 
suit before  you  go  to  the  expense  of  putting  on  proof. 
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Mr.  Leary.  a  judge  in  Philadelphia,  and  several  others,  have  held 
it  in  abeyance.  The  same  happened  in  a  case  involving  a  bank  credit 
card  where  the  court  found  it  was  not  appropriate  for  a  class  action, 
but  the  plaintiff  was  entitled  to  recovery. 

_  IMr.  Young.  Let's  assume  you  have  a  service  contract  which  comes 
into  play  under  this  act.  X  Corporation  is  supposed  to  give  you  12 
monthly  inspections  and  to  replace  certain  parts  without  cost  and  so 
forth.  Let's  suppose  they  don't  perform  with  respect  to  one  particu- 
lar mdividual  and  perhaps  there  are  50,000  of  these  contracts  out- 
stajidmg  in  the  United  States. 

If  he  brings  a  suit  and  claims  he  is  suing  on  behalf  of  all  persons 
smiilarly  situated,  who  also  have  not  received  the  service  they  are 
entitled  to,  how  can  a  court  determine  the  damages  in  that  suit? 

Mr.  Le.vi?y.  I  suppose  in  much  the  same  wav  they  would  have  to 
determine  it  m  any  other  suit.  I  am  familiar  with  some  cases  where 
they  say,  JDecause  there  is  not  any  identitv  in  damages,  it  is  not  approl- 
priate  for  class  action. 

Mr.  You^^G.  Aren't  we  forcing  the  remedy  on  the  court  by  this 
language  ? 

Mr.  Leary.  I  don't  tliink  so.  All  you  are  doing  is  eliminating  a 
$10,000  jurisdictional  limit  and  you  are  permitting  an  aggregation, 
but  you  are  not  forcing  them  to  do  anvthing  rule  23  doesn't  already 

I'equire.  "  "^ 

Mr  Young.  I  am  glad  to  have  your  construction  on  the  record, 
ihank  you. 

Mr.  Moss.  Mr.  Eckhardt? 

Mr.  Eckhardt.  I  would  like  to  talk  a  little  of  this  class  action.  The 
examples  given  by  Mr.  Young,  or  at  least  the  example  of  the  Xerox 
Corp.,  I  think,  might  well  contemplate  a  very  disparate  group  of 
failures  to  perform.  =>       i 

In  other  words,  one  person  says  he  didn't  get  12  repair  jobs  durino- 
the  year  which  was  the  maximum.  Another  person  might  claim  that 
the  machine  didn't  work  in  the  first  place.  Another  might  say  the 
paper  clogged  up  m  the  machine  and  when  he  had  a  repairman  out 
there,  it  still  clogged  up. 

If  that  were  in  effect,  the  allegations  in  a  pretrial  hearin.o-  where 
the  question  of  a  class  action  were  brought,  would  you  contemplate 
tnat  the  judge  would  properly  hold  that  to  be  a  class  action  under 
rule  26  i 

Mr.  Leary.  No,  sir.  In  the  cases  I  have  read  and  some  I  have  had 
experience  with,  those  are  the  kind  of  thmgs  where  the  judge  would 
say,  Ihese  are  not  appropriate  for  a  class  action  because  of  the  dis- 
parate nature  of  the  claims."  There  has  to  be  unity  of  the  liability 
or  damages.  "^ 

¥^^'  n?^f  f^^^^^'  ^^*  ^"""^y  ^  ^^ni<^y  of  liability  and  damages,  but  a 
catchall  of  this  is  the  best  way  to  try  a  suit  as  opposed  to  a  single  suit. 
_  Mr.  Leary.  Therefore,  he  has  discretion  and  it  has  been  exercised 
m  the  cases. 

Mr  Eckhardt.  Let  me  create  a  h;>TDothetical  case  that,  I  suppose, 
woulcl  create  a  class  action  situation.  I  think  Mr.  Young  would  a^^ree 
this  should  be  so  tried.  I  won't  use  Xerox,  I  don't  think  they  woulcl  do 
a  thing  like  this. 

_    Suppose  we  say  X  Corporation  produces  a  machine  with  small  type 
m  the  warranty  that  it  is  not  guaranteed  to  produce  legible  copies  if 
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the  tv]3c  is  less  tlian  20  points.  I  would  assume  tliat  woiud  fi-.  least 
be  a/oaiably  in  violation  of  section  108  wliicli  provides  apiinst  nega- 
tiving' the  implied  warranty  of  merchantability.  I  don  t  know  ho% 
the  case  would  come  out.  I  think  it  could  be  argued  either  way,  but 
think  it  would  raise  the  jurisdiction  of  the  court 

In  a  case  like  that,  would  you  think  a  case  like  that  wore  a  case  loi 

a  proper  class  action  ?  .      .  i  ^-i,^  co-.^a 

Sir  Leary.  The  same  guarantee  is  given  to  everyone  and  the&anie 

nonworkable  defect.  Or  another  hypothetical^  case  where  I  think  it 

is  appropriate,  it  doesn't  apply  to  tliis  case  or  is  not  covered  by  eichei 

'  Suppose  an  airline  advertises  a  fly-away  weekend  to  London  and 
underneath  they  say,  "Twelve  days  at  a  guest  house"  and  they  place 
Z^^S!lmZ  up  at  the  north  end  of  Scotland  and  say,  ''You  have 
to  get  there  on  the  night  you  get  to  London  ; and  no  one  can  get  theie 
Thin  it  seems  to  me  that  would  be  appropriate  for  a  class  action  f oi 
those  dumped  off  in  London.  All  of  those  expecting  to  have  12  nights 
lodging  and  didn't  get  it,  have  grounds  for  a  clas-^  action,   ihat  ih 

""""Mr  e'™^^.*  Kiile  23  is  much  tighter  than  most  people  seem  to 
think  and  permits  much  greater  discretion  to  discards  case  without 
any  appealable  remedy  from  the  trial  court  s  determination  tha^i  is, 
I  think,  contemplated  by  all  of  the  the  theoretical  objections  to  class 

""'S' Leary.  I  also  think  tlie  iudges  are  intelligent  enough  and  have, 
been  usino-  it  in  that  way.  In  many  instances  they  say.  if  you  haven  t 
got  a  mSyer  of  recovering,  let's  not.get  into  a  class  action  until  you 
have  nrayer  of  recovering  on  your  individual  claim.  , 

11  eJkhardt.  I  thinl^on  the  other  side  of  the  com,  examination  of 
cases  win  show  great  inaenuity  on  the  part  of  Federal  judges  m  a 
properclass  action  case  to  advise  remedies  even  where  the  amount  is 
a  small  amount,  such  as  where  there  are  repetitive  purchases  by  the 
same  purchasers,  the  requirement  of  rebate  on  subsequent  purchases. 

Courts  have  been  fair!  I  think,  and  rathei^  innovative  m  applying 
the  remedy  and  have  really  brought  a  remedy  m  the  small  cases  that 

'''iro^Sr  wdt  y^^  either  went  without  a  remedy  altogether  or  you 
o-et  one  in  a  class  action.  ,  , 

"Mr.  Leary.  Exactly,  it  is  the  only  way  you  can  make  the  present 
iudidal  svstem  work  hi  view  of  the  expenses  involved  for  witnesses, 
time  lost,and  counsel  usually  make  a  small  profit  for  themselves. 

]Mr.  Eckhardt.  Thank  you  so  much. 

Mr  Moss.  Are  there  further  questions?  .       ,^  in 

Mr'  Young.  I  would  like  to  ask  one  more  question  You  were  asked  bv 
Congressman  Eckhardt  about  what  a  Federal  judge  might  do  with 
resplct  to  permission  of  class  action  involving  two  or  three  chfferent 
defects  of  a  business  machine  and  you  answered  You  didn't  presume 
to  speak  for  all  the  Federal  judges  in  giving  the  answer,  did  you^ 

Mr  Leary.  I  don't  think  anyone  can;  that  would  be  my  answer. 

Mr!  Young.  You  wouldn't  say  a  Federal  judge  could  not  come  up 

with  a  different  answer  ?  ,  -,  -,      j_      j.         „r,^A 

Uv.  Leary.  No,  sir,  and  I  would  not  say  he  would  not  get  reversed 

if  he  did. 
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Mr.  YouxG.  Circuit  courts  get  reversed  by  the  Supreme  Court.  You 
can't  be  certain  of  Avhat  a  Federal  judge  will  do  with  respect  to  the 
remedy  and  how  far  he  will  extend  it  ? 

Mr,  Leary.  I  have  enough  confidence  in  the  Federal  judiciary  to  say 
the  ones  you  are  worried  about  would  be  a  distinct  miiioritv,  in  my 
opinion. 

jMr.  Moss.  Any  further  questions  ? 

If  not,  we  want  to  thank  you  very  much,  Professor,  for  testimony 
which  11'  the  judgment  of  the  Chair  is  of  great  value  to  the  committee. 

C)ur  next  witness  is  Mr.  Woletz,  chairman  of  the  legislative  commit- 
tee of  the  National  Office  Machine  Dealers  Asociation.  He  is  accom- 
Danierl  1  v  Mr.  Michael  P.  Daniels,  of  Washington,  D.C. 

STATEMENT  OE  ROBEET  m.  WOLETZ,  COCHAIP.MAN.  LEGISLATIVE 
COMM:.-TTEE.  NATIONAL  OFFICE  MACHINE  BEALEES  ASSOCIA- 
TION (NOMDA) :  ACCOMPANIED  BY  MICHAEL  P.  DANIELS,  WASH- 
IITGTON  COUNSEL 

]Mr.  WoLETz.  My  name  is  Robert  Woletz.  I  am  an  independent  office 
dealer,  and  I  am  from  Hackensack,  N.J.  I  threw  tliat  in  because  I  heard 
the  mention  of  Florida  and  California. 

I  am  cochairman  of  the  legislative  committee  of  the  National  Office 
Machine  Dealers  Association,  which  is  the  recognized  spokesman 
for  over  9,000  small  businessmen  located  all  over  the  United  States 
who  are  engaged  in  the  business  of  selling  and  servicing  office 
machinery. 

I  greatly  appreciate  this  opportunity  of  presenting  our  views  to  this 

committee.  I  am  accompanied  today  by  Mr.  MichaerP.  Daniels,  of  the 

l^)^,r^^^^  ^^  Daniels  &   Houlihan,  who  is  Washington  counsel   to 
NOMDA. 

NOMDA  has  over  the  years  fully  supported  the  congressional  effort 
to  achieve  meaningful  and  effective  product  warranty  legislation  and 
improvement  m  Federal  Trade  Commission  practices.  We  submitted 
to  the  Congress  m  1972  a  statement  supporting  the  legislation  which  is 
presently  before  the  committee. 

We  regret  that  this  legislation  did  not  pass  the  last  Congress  and 
applaud  the  efforts  of  the  House  Commerce  Committee  in  initiatin«T 
prompt  action  m  this  Congress  with  a  view  toward  early  enactment^ 

We  would  like  to  focus  our  comments  on  the  crucial  area  of  dealer  or 
retailer  warranty  arrangements  with  manufacturers  in  the  office  ma- 

^  S^  ^^^^  ^^^^^^'  ^^^^^  ^^P°^^  ^^^^  ultimate  consumer. 

Many  manufacturers  represent  to  the  public  and  to  the  retail  pur- 
chasers of  their  products  that  they,  the  inanufacturers,  give  free  war- 
ranties on  parts  and  labor  to  purchasers  for  periods  rangino-  from  90 
days  to  5  years.  Tiiese  representations  are  made  in  the  printed  form 
warranties  accompanying  the  product  and  in  various  forms  of  ad- 
vertising. These  representations  are  usually  false,  deceptive,  and 
unfair  m  that  most  of  these  manufacturers  do  not  pay,  and  do  not 
intend  to  pay,  for  all  or  most  of  the  repairs  and  services  specified  in 
the  warranties. 

By  oral  or  sometimes  by  written  arrangements,  manufacturers  in 
most  instances  seek  to  shift  the  burden  of  meeting  the  manufacturer's 
guarantee  to  the  office  machine  dealer  at  the  dealer's  expense  No  man- 
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ufacturer  to  our  knowledge  reimbui-ses  the  dealer  for  labor  and  other 
services  performed  in  repairing  or  replacing  defective  parts.  The 
manufacturers  will  replace  defective  parts  to  the  dealer.  There  is  no 
compensation  to  defray  the  dealer's  direct  and  indirect  expenses  and 
overhead  regarding  the  handling  of  the  replacement  transaction.  This 
lack  of  compensation  involved  in  the  re[)air  and  replacement  functions 
of  the  dealer  obviously  results  in  a  less  than  satisfactory  fulfillment 
of  the  guarantee. 

This  is  to  the  detriment,  not  only  of  the  ultimate  consumer,  but  of 
the  office  machine  dealer  who  has  a  paramount  interest  in  satisfying 
his  customers.  Lack  of  adequate  compensation  for  parrs  and  labor  is 
hardly  calculated  to  induce  all  types  of  retailers  and  dealers  to  assume 
the  burdens  of  the  manufacturer's  warranties. 

As  a  result  of  the  obvious  unequal  bargaining  position  between 
small  dealers  and  large  manufacturers,  the  substantive  thrust  of  sec- 
tion 107  of  S.  086,  passed  by  the  Senate  in  the  last  Congress,  and  as 
it  appeared  in  H.R.  4809,"  was  considered  by  NOMDA  to  be  of 
paramount  importance  in  placing  warranty  responsibility  upon  the 
actual  warrantor,  the  manufacturer,  and  to  assure  dealers  of  just  com- 
pensation for  v>'arranty  services  performed  on  behalf  of  the  manu- 
facturers. 

At  this  point  I  would  like  to  call  on  our  coimsel. 

Mr.  Daniels.  If  our  statement  as  prepared  could  be  inserted  into 
the  record 

Mr.  Moss.  Without  objection  the  statement  will  be  included  in  the 
record  at  this  point. 

[Mr.  Woletz'  prepared  statement  follows :] 

Statement  of  Robert  M.  Woletz,  Co-Chaieman  of  the  Legislative  Committee, 
National  Office  Machine  Dealers  Association   (NOMDA) 

Mr.  Chairman,  my  name  is  Robert  M.  Woletz.  I  am  Co-Chairman  of  the  Legis- 
lative Committee  of  the  National  Office  Machine  Dealers  Association,  which  is 
the  recognized  spokesman  for  over  nine  thousand  small  hnsinessmen  located  all 
over  the  United  States  who  are  engaged  in  the  business  of  selling  and  servicing 
oflSce  machinery.  I  greatly  appreciate  this  opportunity  of  presenting  our  views 
to  this  Committee.  I  am  accompanied  today  by  Mr.  Michael  P.  Daniels  of  the 
law  firm  of  Daniels  &  Houlihan  who  is  Washington  counsel  to  NOMDA. 

NOMDA  has  over  the  years  fully  supported  the  Congressional  effort  to  achieve 
meaningful  and  effective  product  warranty  legislation  and  improvement  in  Fed- 
eral Trade  Commission  practices.  We  submitted  to  the  Congress  in  1972  a 
statement  supporting  the  legislation  which  is  presently  before  the  Committee. 
We  regret  that  this  legislation  did  not  pass  the  last  Congress  and  applaud  the 
efforts  of  the  House  Commerce  Committee  in  initiating  prompt  action  in  this 
Congress  with  a  view  toward  early  enactment. 

We  would  like  to  focus  our  comments  on  the  crucial  area  of  dealer  or  retailer 
warranty  arrangements  with  manufacturers  in  the  oflSee  machine  field  and  their 
effect  upon  the  ultimate  consumei-. 

Many  manufacturers  represent  to  the  public  and  to  the  retail  purchasers  of 
their  products  that  they,  the  manufacturers,  give  free  warranties  on  parts  and 
labor  to  purchasers  for  periods  ranging  for  90  days  to  5  years.  These  repre- 
sentations are  made  in  tlie  printed  form  warranties  accompanying  the  product 
and  in  various  fonns  of  advertising.  These  representations  are  usually  false, 
deceptive,  and  unfair  in  that  most  of  these  manufacturers  do  not  pay,  and  do 
not  intend  to  pay,  for  all  or  most  of  the  repairs  and  services  specified  in  the 
warranties. 

By  oral  or  sometimes  by  written  arrangements,  manufacturers  in  most  in- 
stances seek  to  shift  the  burden  of  meeting  the  manufacturer's  guarantee  to 
the  office  machine  dealer  at  the  dealer's  expense.  No  manufacturing  to  our  knowl- 
edge reimburses  the  dealer  for  labor  and  other  services  performed  in  repairing 


127 

or  replacing  defective  parts.  The  manufacturers  will  replace  defective  parts  to 
the  dealer.  There  is  no  compensation  to  defray  the  dealer's  direct  and  indirect 
expenses  and  overhead  regarding  the  handling  of  the  replacement  transaction. 
This  lack  of  compensation  involved  in  the  repair  and  replacement  functions  of  the 
dealer  obviously  results  in  a  less  than  satisfactory  fulfillment  of  the  guarantee. 
This  is  to  the  detriment,  not  only  of  tie  ultimate  consumer,  but  of  the  office  ma- 
chine dealer  who  has  a  paramount  interest  in  satisfying  his  customers.  Lack  of 
adequate  compensation  for  parts  and  labor  is  hardly  calculated  to  induce  all 
types  of  retailers  and  dealei's  to  assume  the  burdens  of  the  manufacturer's 
warranties. 

As  a  result  of  the  obvious  unequal  bargaining  position  between  small  dealers 
and  large  manufacturers,  the  substantive  thrust  of  Section  107  of  S.  986,  passed 
by  the  Senate  in  the  last  Congress,  and  as  it  appeared  in  H.R.  4809,  was  con- 
sidered by  NOMDA  to  be  of  paramount  importance  in  placing  warranty  responsi- 
bility upon  the  actual  warrantor,  the  manufacturer,  and  to  assure  dealers  of  just 
compensation  for  warranty  sei-vices  performed  on  behalf  of  the  manufacturers. 
Our  only  reservation  concerning  Section  107  related  to  the  specific  langiiage 
of  the  provision  which  we  felt  could  have  been  improved  by  incorporating  some 
of  the  elements  of  both  the  House  and  Senate  versions. 
Section  107  of  S.  986  provided  that : 

"Nothing  in  this  title  shall  be  construed  to  prevent  any  warrantor  from 
making  any  reasonable  and  equitable  arrangements  for  representatives  to  per- 
form duties  under  a  written  warranty.  Provided,  that  no  such  arrangements  shall 
relieve  the  warrantor  of  direct  responsibilities  to  the  purchasor  or  necessarily 
make  the  representative  a  coicarrantor."  [Emphasis  added.] 
Section  107  of  H.R.  4809  provided  that : 

"Nothing  in  this  title  shall  be  construed  to  prevent  any  warrantor  from 
designating  representatives  to  perform  duties  under  tlie  warranty.  Provided  that 
such  warrantor  equitahly  compensates  such  designated  represeyita lives  but  no 
such  designation  shall  relieve  the  warrantor  of  his  direct  responsibilities  to  the 
consumer  or  make  the  representative  a  coicarr-antor."  [Emphasis  added.] 

In  our  view,  the  clearest  articulation  of  the  substantive  intent  of  Section  107 
would  be  a  combination  of  the  Senate  and  House  versions  of  the  provision.  It 
could  read  as  follows: 

Nothing  in  this  title  shall  be  construed  to  prevent  any  warrantor  from  making 
any  reasonable  and  equitable  arrangements  for  representatives  to  perform  duties 
under  a  warranty  provided  that  such  warrantor  equitably  compensates  such 
designated  representative,  but  no  such  designation  shall  relieve  the  warrantor 
of  direct  responsibilities  to  the  purchaser  or  make  the  representative  a 
cowarrantor. 

We  also  took  some  exception  to  the  language  in  the  Senate  Report  on  S.  986 
discussing  Section  107   (pages  17  and  18).  This  discussion,  while  stating  that 
Section  ]07  was  not  intended  to  dictate  the  method  of  compensation,  then  pro- 
ceeds to  outline  only  methods  which  may  not  be  fully  satisfactory. 
The  suggestion  was : 

"*  *  *  The  supplier  could  build  into  the  wholesale  price  the  cost  of  warranty 
service  and  then  compensate  dealers  who  perfonn  the  warranty  obligation  on 
the  basis  of  each  service  call  made ;  or  the  manufacturer  could  establish  a  whole- 
sale price  that  does  include  a  built-in  element  for  warranty  service  and  a  dealer 
who  performs  the  warranty  obligation  could  receive  his  compensation  out  of 
the  dollar  margin  between  the  wholesale  and  retail  price.  *  *  *" 

We  believe  that  the  only  satisfactory  arrangement  is  compensation  to  the 
dealer  in  the  form  of  direct  payment  for  services  performed — a  method  not  men- 
tioned in  the  Committee  Report.  Given  market  factors  and  the  inequality  in 
bargaining  position  referred  to,  the  attempt  to  comprehend  such  services  in  the 
wholesale  price  would,  in  our  view,  defeat  the  purpose  of  Section  107.  We  under- 
stand that  this  was  the  experience  in  the  automotive  industry  and  that  such 
improvement  as  has  occurred  is  a  result  of  a  shift  to  direct  deafer  compensation 
for  warranty  work. 

Accordingly,  we  would  suggest  that  further  clarification  of  Section  107  could 
be  possible  if  the  Report  contained  appropriated  language  recognizing  the  posi- 
tion that  dealers  find  themselves  in,  and  that  Section  107  is  directed  as  rectifying 
this  situation.  The  following  is  a  suggestion : 

One  of  the  purposes  of  Section  107  is  to  insure  that  the  primary  warrantor, 
such  as  a  manufacturer,  does  not  escape  his  liability  or  responsibility  under  the 
title  by  shifting  liability  or  responsibility  to  dealers,  wholesalers,  retailers,  or 
others  in  the  chain  of  distribution. 
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Since  manufacturers  have  primary  control  over  the  quality  of  products,  this 
section  is  intended  to  place  full  responsibility  on  them,  while  at  the  same  time 
allowing  others,  such  as  dealers,  to  perform  services  related  to  warranties  if 
they  are  compensated.  In  order  to  avoid  inappropriate  shifting  of  responsi- 
bilities, the  Committee  has  included  language  to  insure  that  arrangements  be- 
tween manufacturers,  dealers  and  others  are  "reasonable  and  equitable." 

Altliough  nothing  in  Section  107  is  intended  to  dictate  the  method  of  compensa- 
tion, quite  clearly  direct  payment  to  dealers  or  representatives  would  appear  to  be 
the  most  reasonable  and  equitable  form  of  compensation. 

We  would  also  like  to  call  the  attention  of  the  Committee  to  another  problem 
whicli  has  caused  difficulties,  particularly  in  the  electronic  calculator  field. 
Often,  before  a  warranty  has  run  out,  model  changes  have  occurred  and  ultimate 
consumers  as  well  as  their  dealers  have  been  unable  to  obtain  replacement  parts. 
In  some  manner  we  believe  that  the  bill  should  require  manufacturers  to  main- 
tain a  sufficient  stock  of  replacement  parts  on  hand  to  fulfill  wai-runty  obligations 
even  if  production  of  a  particular  model  is  terminated. 

We  W(3uld  also  like  to  call  to  your  attention  some  r-onfusion  regarding  the 
word  "consumer"  in  Title  II  to  the  bill.  There  may  lie  some  question  as  to  whether 
the  use  of  the  word  "consumer"  limits  the  coverage  of  portions  of  Title  II  to 
"consumer  products"  as  it  is  used  in  Title  I.  While  we  do  not  believe  thnt  this  is 
a  pru}ier  interpretation,  an  opijiion  concurred  in  by  a  u'lmlier  of  jiuthorities  with 
whom  we  have  consulted,  nonetheless  some  clarifying  lauKuagc'  in  the  Commitiee 
report  might  serve  a  useful  purpose.  We  would  suggest  tlie  folloudng  language : 

A  "consumer"  for  the  purposes  of  Title  II  is  any  purchaser  who  uses  a  product 
for  personal,  family,  household  or  business  purposes. 

If  it  were  desirable  to  spell  it  out  even  more  clearly,  the  foliowina'  language 
might  be  suitable. 

The  \ise  of  the  word  "consumer"  in  Title  II  is  to  be  read  in  its  broadest  sense, 
as  any  purchaser  who  uses  a  product  for  personal,  family,  household  or  busi- 
ness ]iurp'^ses  and  not  limited  to  purchasers  of  "con.sumer  prcnicts"  as  user!  in 
Title!  (if  tiie  bill. 

On  belialf  of  NOMDA,  we  would  greatly  appreciate  consideration  of  tiiese 
sugs'p^tions  by  the  Committee. 

Mr.  Daniels.  Our  only  reservation  concerniiio-  section  lOT  relaied 
to  the  specific  ]angiiag-3  of  the  provision  whic)i  vre  felt  could  have  been 
improved  by  incorporatino-  some  of  the  elemcn.ts  of  the  House  and 
Senate  versions.  Tlie  Senate  bill  last  year  provided  for  a  "reasonable 
and  equitable"'  arrangement  for  snch  representatives,  such  as  our  deal- 
ers, to  perform  duties,  and  H.E.  4R09  last  yea-  provided  that  ^he 
warrantor  equitably  compensate  such  designated  re])resentatives. 

Xo^v.  between  the  two,  we  clearly  prefer  tho  House  version.  How- 
ever. Ave  do  suQfo-est,  as  our  prepared  testimony  v.ill  show,  a  combined 
version  which  would  use  both  the  words,  "reasonable  and  equitable" 
firrano-ements  and  "equitably  compensate." 

We  were  somewhat  disturbed  also  b}-  langua.'^i'e  in  the  Senate  report. 
In  tlie  report  the  only  suo-frestioii  as  to  what  a  reasonable  arrange- 
ment would  be,  v\'as  to  assume  the  price  of  the  rei:>air  fiinction  in  the 
wholesale  price  to  the  dealer.  We  feel  that  is  not  desi.o-ned  to  meet  the 
pur]:>oscs  of  section  107.  We  woidd  prefer  direct  compensation.  ^\lv. 
Woltt?.  cau,  expa!id  on  tliat.  if  he  will,  in  a  moment. 

We  hesitated  to  require  direct  compensation  to  dealers  in  the  lea-is- 
lative  lan.ouag'e  because  our  knowledg'e  is  limited  to  tlie  office  machi]ie 
field  and  it  may  be  that  in  other  fields  there  are  other  kinds  of  prob- 
lems. However,  we  do  suo-2:est  that  in  the  committee  report  lanouaoe 
somethino;  like  the  followino;  be  included :  "Altliouofh  nothino-  in  sec- 
tion 107  is  intended  to  dictate  the  method  of  compeusation,  quite 
clearly  direct  payment  to  dealers  or  representatives  Avould  appear  to  be 
the  most  reasonable  and  equitable  form  of  compensation." 

If  the  committee  can  make  that  stronger  or  write  something  into 
the  legislation,  we  would  be  very  pleased. 
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I  will  turn  back  to  Mr.  Woletz  now,  wlio  can  explain  why  we  be- 
lieve that  indirect  compensation  in  the  form  of  the  wholesale  price 
is  not  a  satisfactory  protection  here. 

Mi\  Yv^OLETz.  Just  a  brief  remark,  the  large  discount  from  retail 
prices  is  the  way  we  purchase  office  machines,  that  is  what  is  given 
to  the  mass  merchandiser  buying  in  the  largest  quantity. 

He  does  not  have  repair  facilities.  The  purchaser  buying  in  smaller 
quantities  does  need  a  repair  facility.  We  do  not  feel  the  language 
would  take  this  into  consideration. 

Also,  regarding  testimony  we  heard  here  last  year  relative  to  the 
automotive  industry,  there  have  been  some  improvements  in  the 
automotive  industry  as  a  result  of  direct  payment  on  warranty  work. 
We  would  also  like  to  call  the  attention  of  the  committee  to  another 
problem  which  has  caused  difficulties,  particularly  in  the  elaborate 
calculator  field.  Often,  before  a  warranty  has  run  out,  model  changes 
have  occurred  and  ultimate  consumers  as  well  as  their  dealers  have 
been  unable  to  obtain  replacement  parts. 

In  some  manner,  we  believe  that  the  bill  should  require  manufac- 
turers to  maintain  a  sufficient  stock  of  replacement  parts  on  hand  to 
fulfill  warranty  obligations  even  if  production  of  a  particular  model 
is  terminated.  One  company  introduced  32  different  models  in  1  year, 
sir. 

We  woidd  also  like  to  call  to  your  attention  some  confusion  regard- 
ing the  word  "consumer,"  in  title  II  of  the  bill.  There  may  be 
some  question  as  to  whether  the  use  of  the  word  "consumer"  limits 
the  coverage  of  portions  of  title  II  to  "consumer  products"  as  it  is  used 
in  title  I, 

While  we  do  not  believe  that  this  is  a  proper  interpretation,  an 
opinion  concurred  in  by  a  number  of  authorities  with  whom  we  have 
consulted,  nonetheless  some  clarifying  language  in  the  committee  re- 
port might  serve  a  useful  purpose.  Y\e  would  like  to  suggest  the  fol- 
lowing language : 

A  consumer  for  the  purpose  of  title  II  is  any  purchaser  who  uses  a  product  for 
personal,  family,  household,  or  business  purposes. 

If  it  were  desirable  to  spell  it  out  even  more  clearly,  the  following 
language  might  be  suitable : 

The  use  of  the  word  consumer  in  title  II  is  to  be  read  in  its  broadest  sense,  as 
any  purchaser  who  uses  a  product  for  personal,  family,  household,  or  business 
purposes  and  not  limited  to  purchasers  of  consumer  products  as  used  in  title  I 
of  the  bill. 

On  behalf  of  the  National  Office  Machine  Dealers  and  9,000  people 
like  myself,  we  thank  you  for  the  opportunity  of  appearing  here 
and  testifying. 

■Mr.  JMoss.  Your  testimony,  is,  of  course,  most  welcome.  In  mention- 
ing the  mass  merchandiser,  you  indicate  that  normally  they  maintain 
no  servicing  facilities  ? 

Mr.  WoLETz.  That  is  usually  correct. 

Mr.  ]\Ioss.  In  those  instances,  where  does  the  buyer  look  for  service 
under  his  warranty  at  the  present  time? 

Mr.  WoLETz.  In  some  cases,  the  mass  merchandiser  will  take  a  return 
of  the  equipment  and  then,  in  turn,  sends  it  back  to  the  manufacturer 
and  it  is  either  repaired  or  replaced  after  some  length  of  time. 

Mr.  Moss.  Then  is  it  resold  as  new  ? 
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Mr.  WoLETZ.  It  is  probably  returned  to  the  original  purchaser.  In 
other  cases,  if  there  is  a  complete  replacement  it  may  coine  back  into 
the  chamiels  of  distribution  and  it  may  carry  some  wording  that  may 
or  may  not  indicate  that  it  has  been  previously  sold. 

Mr.  Daniels.  This  involves  tremendous  expense  to  the  retailer.  We 
heard  figures  the  other  day  as  to  what  it  cost  to  go  backwards  through 
the  chain  of  distribution  and  it  is  much  more  than  going  forward. 
There  is  substantial  cost  involved  in  handling,  packing,  and  returning 
an  item  to  the  manufacturer. 

Mr.  WoLETZ.  In  the  case  of  an  independent  office  machine  dealer,  m 
order  to  render  the  service  we  must  give  our  customers,  and  we  must 
maintain  a  continuing  relationship  with  our  customers,  ^ye  often  must 
camiibalize  a  new  machine  in  order  to  get  a  part  to  repair  a  defective 
machine. 

Then  we  have  an  inoperative  machine.  We  take  that  old  part  and 
send  it  to  the  manufacturer  and  hope  to  get  a  replacement  part  to  re- 
assemble a  salable  machine  and  put  it  back  in  condition.  We  do  that 
to  keep  the  machines  in  operation. 

Mr.  Moss.  There  is  an  increasing  volume  of  imports  in  the  office  ma- 
chine field.  Has  this  added  to  the  problem  of  adequate  replacement 
parts  ? 

Mr.  WoLETZ.  Yes,  sir,  it  has.  In  many  cases,  these  machines  come 
in  through  quickly  changing  channels  of  distribution.  Where  the  man- 
ufacturer of  the  imported  machine  does  not  have  facilities  located 
in  the  United  States,  he  usually  sells  through  anyone  of  a  number  of 
distributors  and  they  may  or  may  not  remain  in  the  channel  of  dis- 
tribution for  a  reasonable  lengtli  of  time. 

Mr.  Moss.  You  also  urge  that  any  requirement  on  the  manufacturer 
to  maintain  a  sufficient  stock  likewise  imposed  on  any  importer? 
Mr.  WoLETz.  Yes,  sir. 

Mr.  Moss.  The  committee  will,  of  course,  give  careful  consideration 
to  your  recommendations  on  redefinition.  As  you  undoubtedly  noticed, 
we  have  had  earlier  recommendations  for  redefinition,  and  this  always 
becomes  one  of  the  most  thorny  problems  in  drafting  legislation. 
We  do  thank  you  for  appearing. 
Mr.Broyhill? 

Mr.  Brothill.  Thank  you.  We  do  appreciate  your  coming  before 
the  committee,  and  giving  us  your  suggestions.  I  can  assure  you  we  will 
give  them  very  careful  consideration. 

The  point  you  bought  up  that  has  given  me  a  great  deal  of  trouble, 
and  I  am  still  mulling  it  over  in  my  mind.  As  you  know,  in  mv  bill, 
H.R.  5021,  I  included  different  language  than  was  in  last  year's  bill' 
or  this  vears  bill. 

I  merely  stated  in  my  bill  that  the  arrangements  that  are  made  be- 
tween a  warrantor  and  a  representative  who  has  been  designated 
to  perform  certain  duties  under  the  written  warranties  should  not  re- 
lieve the  warrantor  of  his  direct  responsibility  to  the  juirchaser.  That 
is  as  far  as  I  went  in  my  bill. 

I  just  want  to  sav  for  the  record  other  language  raises  serious  ques- 
tions in  my  mind  as  to  how  you  define  these  terms  and  how  far  you  go 
in  this  proposed  legislation \o  try  to  include  language  to  fully  define 
those  terms.  For  example,  what  is  "equitable  compensation"  ?  Can  you 
define  that  for  us  ? 
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Mr.  WoLETZ.  It  could  be  a  reasonable  amomit  necessary'  to  replace 
or  repair  a  piece  of  equipment  to  return  it  to  the  condition  that  the 
purchaser  expects  it  to  be  in. 

Mr.  Broyhtll.  Who  would  decide  vrhat  equitable  eonipensation  is? 
Would  the  FTC  decide? 

Mr.  WoLETZ.  I  think  this  might  be  a  situation  betvreen  dealer  and 
manufacturer,  the  manufacturer  certainly  has  a  good  control  on  the 
amount  of  time  necessary  and  any  unreasonable  request  for  time  would 
certainly  lead  to  a  question  of  violation  of  warranty.  In  the  automotive 
industiw  they  have  their  flat-rate  schedule. 

Mr.  Broyhill.  I  will  ask  counsel,  is  there  any  authority  in  this 
legislation  to  give  to  the  FTC,  to  determine  what  is  equitable 
compensation  ? 

Mr.  Daniels.  Quite  obviously,  the  terms  are  designed  to  be  vague. 
You  cannot  precisely  define  in  any  arithmetical  sense  what  is  an 
equitable  amount  in  any  statute  covering  such  a  wide  variety  of 
products. 

We  believe  the  language  will  fiist  of  all  aid  in  making  an  equitable 
arrangement  through  bargaining.  As  far  as  legal  remedies,  I  believe 
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if  it  was  felt  that  the  arrangement  was  not  equitable,  that  it  would 
be  actionable. 

Mr.  ]\Ioss.  Would  the  gentleman  yield  ? 

]SIr.  Broyhill.  Yes. 

Mr.  Moss.  Does  the  office  machine  servicing  industry  have  a  cost 
book  similar  to  the  ones  used  generally  throughout  the  automobile 
area  in  servicing  that  industry  ? 

]Mr.  Woletz.  We  have  asked  the  office  machine  manufacturers  to 
prepare  such  a  book  for  many,  many  years.  They  are  reluctant  to  do 
that.  It  does  not  exist. 

Mr.  Moss.  It  is  prepared  by  nonmanufacturers  and  tends  to  repre- 
sent that  these  are  average  costs  for  performance  of  given  services 
and,  if  followed,  will  return  reasonable  profit  on  labor  and  servicing? 

3,Ir.  Woletz.  Not  in  our  industry. 

Mr.  jMoss.  You  have  none  at  all. 

Mr.  Woletz.  We  have  none  at  all. 

Mr.  Moss.  Thank  you. 

Mr.  Broyhill.  As  I  stated  for  the  record,  the  langTiage  I  included 
in  H.E.  5021  would  I  am  sure  protect  the  consumer. 

In  other  words,  we  ought  to  take  this  first  step  and  then  find  out 
what  happens  in  the  operation  of  law  before  trying  to  define  what 
reasonable  compensation  is? 

Mr.  Daxtols.  I  don't  think  you  will  find  a  precise  definition.  I  think 
that  this  has  to  be  decided  on  a  case-to-case  basis,  and  certainly,  if 
people  have  complaints  that  they  are  not  being  adequately  compensated 
for  these  services,  I  think  the  language  in  the  bill  helps  them. 

We  think  this  situation  goes  to  the  heart  of  the  warranty  problem, 
because  the  consumer  is  interfacing  with  a  dealer,  not  the  manu- 
facturer. 

Mr.  Broyhill.  I  agree,  that  is  the  trouble.  I  realize  to  make  the 
warranty  good  in  most  cases,  the  dealer  is  going  to  have  to  do  the 
work. 

Mr.  Daniels.  That  is  right,  and  we  do  feel,  since  most  of  these  dealer 
firms  are  rather  small,  they  are  in  an  unequal  bargaining  position 
when  it  comes  to  dealing  with  manufacturers. 
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We  think  that  is  where  the  rub  is.  It  is  a  highly  competitive  market, 
as  you  laiow.  We  recognize  this  is  not  a  perfect  remedy  for  us,  but  we 
would  like  to  be  able  to  redress  this  inequality  in  bargaining  power 
so  that  it  will  benefit  the  consumer. 

The  question  ultimately  is,  whether  he  gets  his  machine  repaired 
correctly  and  promptly  under  warranty  from  the  manufacturer. 

Mr.  Brothill.  Thank  you. 

Mr.  Moss.  Mr.  Eckhardt? 

Mr.  Eckhardt.  Regarding  your  statement  concerning  the  effect  of 
section  107, 1  was  just  thinking  of  possibly  some  lang-uage  that  would 
go  along  the  lines  you  have  stated. 

I  agree  with  you  that  there  ought  to  be  discouragement  of  folding 
this  amount  into  the  wholesale  price  because  I  fear  that  might  result 
in  eliminating  it  altogether  in  a  rather  disguised  way  when  the  prod- 
uct is  only  offered  without  the  manufacturers  assuming  the  warranty 
duties. 

What  about  language  like  this,  using  your  last  paragraph,  "Al- 
though nothing  in  section  107  is  intended  to  dictate  the  method  of 
compensation,  quite  clearly  direct  payment  in  a  sufficient  amount  to 
dealers  or  representatives  would  satisfy  the  provisions  of  section  107." 

If  the  compensation  were  built  into  the  wholesale  price,  the  manu- 
facturer would  have  to  bear  the  burden  of  showing  that  such  price  did 
in  fact  include  such  reasonable  compensation  and  that  the  same  was 
in  a  sufficient  amount. 

Such  might  be  extremely  difficult  if  the  retailer  were  not  offered  the 
option  of  purchasing  with  or  without  the  manufacturer  assuming  the 
duties  of  the  warranty  with  wliolesale  costs  varying  accordingly  ? 

Mr.  Daniels.  It  sounds  awfully  good.  We  would  like  to  look  at  it 
when  the  record  comes  out  and  perhaps  suggest  some  improvement. 
That  is  the  thrust  of  our  testimony. 

Mr.  Eckhardt.  It  strikes  me  imless  there  is  that  kind  of  option 
thei'e  is  almost  no  way  subjectively  to  determine  whetlier  that  is  built 
into  the  wholesale  price  or  not  because  the  separation  between  whole- 
sale price  and  wholesale  cost  includes  considerations  of  the  warranty, 
profit,  bargaining  position,  matters  that  are  ver^^  difficult  to  ascertain 
unless  you  can  compare  it  with  the  situation  in  which  the  manufac- 
turer does  in  fact  accept  the  duties  of  the  warranty  ? 

Mr.  Daniels.  I  think  it  is  an  excellent  suggestion,  an  excellent 
thought. 

Mr.  Eckhardt.  Thank  you. 

Mr.  WoLETz.  We  would  like  to  study  it,  that  is  a  great  one.  Our  dis- 
count structure  is  a  very  strange  one,  there  are  all  sorts  of  items  that 
appear.  T\niat  was  normally  a  trade  discount  now  has  been  made  a 
combination  of  trade  discount  and  ca'^h  discount. 

Now,  what  portion  of  that  cash  discount  applies  to  warranty?  Cash 
discount  is  up  to  7  percent.  By  the  same  token,  we  work  on  a  normal 
40-iiercent  mnrkup.  Trade  is  now  dovrn  to  35. 

Mr.  Moss.  Mr.  Young. 

Mr.  Young.  I  am  sympathetic  to  what  your  problem  is,  but  I  con- 
fess, I  have  difficulty  as  to  why  Congress  should  inject  itself  into  this 
relationship  between  the  manufacturer  and  the  dealer.  The  points  that 
Mr. 
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Mr.  Moss.  We  will  have  to  suspend  for  15  minutes  and  return  at 
12:30  p.m.  "We  have  a  quorum  call  in  progress,  and  under  electronic 
voting  we  have  exactly  I214  minutes. 

Mr.  Young.  I  can  wind  up  very  quickly,  and  we  can  adjourn,  what- 
ever you  please. 

Mr.  Moss.  "We  can  run  5  additional  minutes  then. 

Mr.  Young.  The  point  I  am  trying  to  make  is  that  the  very  nature 
of  the  terms  you  are  trying  to  put  into  the  statutes,  fair  and  reason- 
able with  respect  to  compensation,  the  adequate  replacement  part, 
those  are  nebulous  and  standards  and  very  difficult  for  anybody  to 
measure  up  to  and,  recognizing  the  problems  of  a  dealer  and  manu- 
facturer, I  just  wonder  whether  Congress  should  step  into  this 
situation. 

I  know  you  ha\^  a  problem.  I  don't  think  we  can  solve  it.  Xo  matter 
what  we  put  in,  as  joii  recognize,  ultimately  the  consumer  Avill  pay  the 
price  and  the  manufacturer  will  end  up  raising  his  cost  if  there  is  ad- 
ditional cost  to  him  in  furnishing  this  service  to  him  and  in  provid- 
ing a  warranty. 

As  you  know.  3^011  are  in  the  middle  and  I  don't  think  we  can  ex- 
tricate you  from  that  situation.  I  am  sympathetic  to  your  problem, 
but  I  don't  thmk  any  language  in  here  will  be  a  protection.  I  wonder 
if  we  should  put  anything  in. 

Mr.  Daniels.  There  is  other,  "reasonable  average  consumer."  I  tliink 
the  law  is  full  of  language  that  has  seen  flashed  out  and  filled  out  in 
certain  circumstances. 

We  fell  this  is  the  way  to  attack  tlii.s  problem.  "Warranties  or  service 
guarantees  can  turn  out  to  be  very  meaningless  unless  there  is  tliis  kind 
of  legislation. 

Mr.  Young.  I  would  have  great  difficulty  saying  what  an  adequate 
inventory  would  be  with  respect  to  office  equipment  for  service. 

Mr.  Woi.ETZ.  I  think  the  General  Services  Administration  supplies 
that.  I  think  they  require  10  years'  inventory  of  replacement  paits. 

As  the  final  step  between  the  manufacturer  and  tlie  consumer,  the 
consumer,  for  instance,  on  a  typewriter,  thinks  he  is  getting  a  r>-year 
guarantee  and  then  he  reads  the  guarantee  and  finds  he  has  a  90-day 
guarantee  for  parts  and  labor.  That  is  fine,  he  is  ultimately  remoA^ed 
from  the  guarantee. 

But  we  are  in  day-to-day  customer  relationships  and  have  to  assume 
those  are  5-year  guarantees.  We  have  a  standing  in  the  community  to 
uphold.  We  actually  render  5  years  of  guarantee  work  in  such  cases 
because  of  a  massive  advertising  campaign — the  big  figure  5  years. 
The  ultimate  consumer  is  what  we  are  interested  in  serving. 

Mr.  Broyhill  [presiding].  Without  objection,  the  record  will  be 
held  to  receive  the  advertising  mentioned. 

[The  advertising  referred  to  had  not  been  located  by  Mr.  Woletz  at 
the  time  the  hearings  were  printed.] 

Mr.  Broyhill.  Anv  further  questions  ? 

If  not,  the  committee  now  stands  in  adjournment  until  Thursday 
morning  at  10  o'clock,  in  this  room,  when  we  will  reconvene. 

['Whereupon,  at  12:25  p.m.  the  committee  adjourned,  to  reconvene 
at  10  a.m.,  Thursday,  March  22, 1973.] 
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House  of  Representatives, 
Sun(:oMMiTTj:E  ox  Commerce  and  Finance. 
CoMMirrEE  ON  Interstate  and  Foreign  (^ommekce. 

Wasl'higton,  D.C. 
The  siibcomiiiittee  met  at  10  a.m,  pursuant  to  notice,  in  room  2218, 
Eaybiirn   House  Office  Building,  Hon.   John   E.  Moss    [chairman] 
presidinfr. 

^Ir.  Moss.  Tlie  couimittoe  will  be  in  order. 

This  morning  our  first  witness  is  Mr.  Mark  Silbergeld,  on  behalf  of 
Crinsu.mers  Union  of  the  TTnited  States. 
Mr.  Silber^ield. 

STATEMENT   OF   MAEK   SILBERGELD,    ATTOENEY,    WASHINGTON 
OFFICE,  CONSUMERS  UNION  OF  THE  UNITED  STATES,  INC. 

Mr.  Silbergeld.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee. 

]\Iy  name  is  Mark  Silbergeld,  attorney  in  the  Washintrton  office  of 
Consumers  Union  of  the  United  States. 

I  would  like,  Mr.  Chairman,  to  summarize  my  testimony  and  offer 
the  prepared  testimony  for  the  record. 

Mr.  Moss.  Without  objection  the  prepared  testimony  will  be  in- 
cluded in  the  record  and  you  may  summarize. 

Mr.  Silbergeld.  I  will  also  give  to  the  reporter,  either  for  the  files 
or  the  record,  as  you  deem  appropriate,  the  attachments  with  the 
prepared  testimony. 

Mr.  Moss.  Without  objection  the  attachments  wall  be  accepted  for 
the  committee  files.^ 

Mr.  Silbergeld.  Since  I  am  testifying  on  the  FTC  title,  title  II, 
as  well  as  the  warranty  title,  I  think  I  should  indicate  that  for  5  years 
I  was  an  attorney  at  the  FTC ;  and  for  15  months  after  that  a  member 
of  the  public  interest  research  group,  Ralph  Nader's  organization.  I 
spent  most  of  my  time  there  monitoring  FTC  activities,  and  testified 
before  the  subcommittee  on  the  FTC  title  of  H.R.  4809  last  year. 

With  regard  to  the  warranty  title.  Consumers  Union  generally  sup- 
ports a  disclosure  approach.  We  think  there  is  no  doubt  from  our 
experience  that  some  method  of  measuring  the  A^alue  of  warranties,  at 
least  in  the  sense  that  a  consumer  can  tell  what  is  in  and  what  is  not  in 
a  warranty  in  general  terms.  Especially  with  regard  to  the  provision 

1  The  appendix  attachment  to  Mr.  Sllhergeld's  statement,  consisting  of  a  case  history 
of  a  warrant}',  an  extract  from  ConsuniPr  Reports  of  May  196S.  and  eorrestiondence 
between  Consumers  Union,  a  reader,  and  the  Baldwin  Piano  &  Organ  Co.,  mav  be  found 
In  the  committee  files. 
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of  H.R.  20  that  defines  a  Federal  minimum  standard  for  a  warranty 
which,  as  I  read  it,  is  actually  a  standard  of  performance,  more  than 
a  standard  of  warranty  content.  We  believe  this  is  an  appropriate 
approach. 

The  question  might  be  asked :  Why  not  mandate  warranty  contents — 
that  is,  why  not  mandate  certain  coverage  be  required  in  all  war- 
ranties? And  we  believe  tlie  answ^er  is  that  without  some  measurement 
of  cost  we  simply  are  not  ready  either  to  support  that  kind  of  mandate 
or  to  impose  restrictions  on  consumer  choice  which  would  result  from 
that.  For  that  reasoji  we  approve  the  disclosure  approach  to  this 
problem,  wiiich  is  contained  in  H.E.  20. 

However,  I  would  like  to  repeat  the  concern  that  was  brought  to  the 
attention  of  the  committee  on  Tuesday  by  another  witness,  Professor 
LearjT-,  with  whom  I  was  previously  associated,  about  the  use  of  the 
term  -'full  warranty"'  to  describe  a  w^arranty  which  meets  tlie  Federal 
minimum  standard.  As  he  pointed  out,  in  fact  it  is  not  a  full  warranty, 
but  what  it  does  is  meet,  even  on  the  face  of  the  bill,  is  only  a  minimum 
standard.  In  fact,  what  the  manufacturer  may  choose  to  provide  his 
customers  mnj  be,  or  could  be,  a  warranty  wdiicli  goes  greatly  beyond 
that  Federal  minimum  standard. 

By  using  a  word  which  implies  that  it  is  the  Ijest  standai^d  possible, 
it  is  not  only  foreclosing  description  which  might  indicate  a  bi'oader 
standard  than  the  minimum  standard,  but  also  is  misdescriptive  and 
could  mislead  the  consumer  into  thinking  this  warranty,  because  it 
meets  the  Federal  minimum,  is  the  best  warranty  available  on  the 
market,  or  as  good  as  any  available  on  the  market. 

So  we  urge  the  change  of  that  term.  I  don't  really  have  one  to  recom- 
mend at  this  time.  I  thought  about  it  for  some  time  and  really  didn't 
settle  on  one  I  find  satisfactory.  I  believe  it  would  be  more  appropriate 
to  use  some  word  that  indicates  less  than  full.  There  is  a  problem  in 
that  if  it  does  not  meet  the  minimum  standard,  that  is  minimum,  and 
a  warranty  which  meets  the  minimum  standard  is  not  minimum,  so 
you  can't  merely  say  "minimum"  if  it  meets  the  standard.  We  hope 
that  change  will  be  considered. 

We  also  would  like  to  urge  that  the  option  of  replacement  or  repair 
shift  to  the  buyer  at  some  point  after  there  has  been  one  or  more  un- 
successful attempts  at  repair.  I  think  that  we  have  seen  examples,  and 
I  think  at  least  some  of  us  have  experienced  personally  examples  of 
products  which  are  constantly  in  the  shop  for  repair.  W^ith  automobiles 
there  is  the  well-known  case  of  the  lemon,  and  one  of  the  submissions 
that  I  have  given  for  tlie  record  is  the  testimony  of  our  previous  eco- 
nomic editor,  Mr.  Eobert  Klein,  in  connection  with  the  1969  FTC 
hearings  on  automobile  warranties.  The  Nader  organization — Ralph 
Nader  and  two  of  his  associates — ^liave  published  a  book  about  lemons, 
and  I  think  there  is  no  doubt  that  examples  abound  of  consumer  prod- 
ucts which  are  not  repairable.  Mere  continued  exercise  of  the  option  to 
repair  by  the  supplier  or  manufacturer  will  not  be  adequate ;  at  some 
point  after  one  or  more  unsuccessful  attempts  at  repair  we  believe  that 
option  should  shift  to  the  consumer. 

There  are  other  specific  concerns  which  I  would  like  to  express  about 
title  I,  and  one  is  the  provision  that  all  interested  persons  have  the 
right  to  testify  orally  in  FTC  hearings  on  warranty  rules.  There  are 
literally  thousands  of  persons  who  would  meet  the  legal  definition  of 
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"interested  persons."  If  this  were  the  case,  many  of  those,  especially 
those  which  do  not  otier  tho  comparatively  best  warranties  available 
in  their  particular  market,  have  an  economic  interest  in  delaying  those 
hearmgs. 

Xow,  experience  at  the  FTC  is  that  all  representative  parties  are 
heard  and,  as  I  indicate  in  the  prepared  testimony  when  I  raise  tliis 
objection  again  with  regard  to  the  rulemaking  provision,  they  go  to 
extensive  lengths  to  assure  that  all  representative  parties  are  heard. 

In  connection  with  their  care  labeling  rule,  the  hearing  took  time 
to  hear  over  100  interested  persons  who  desired  to  make  their  oral 
presentations.  I  understand  that  took  quite  a  number  of  days.  So  they 
do  go  to  great  lengths.  But  the  provision  that  they  must  hear  all  per- 
sons who  wish  to  make  an  oral  presentation — and  I  may  as  well  at  this 
point  combine  my  objection  with  regard  to  the  warranty  hearings  and 
with  regard  to  the  rulemaking  provision  in  title  II — could  result  at 
some  point  in  obstruction  of  a  rule,  particularly  one  which  has  serious 
economic  eft'ects. 

My  view  of  the  reason  for  objections  to  granting  the  FTC  rulemak- 
ing authority  in  the  first  place,  and  specifically  the  court  challenge  to 
the  rulemaking  authority  under  section  6  of  the  FTC  Act,  is  not  that 
any  parties  subject  to  present  FTC  rules,  or  pending  FTC  rules  which 
ha'\'e  been  proposed  but  not  finally  pro-nulg"ted,  believe  that  the  rule- 
making process  down  there  is  unfair;  but  rather  that  the  FTC  has 
finally  come  up  with  a  couple  of  rules,  specifically  the  octane-posting 
rule,  and  the  holder  in  due  course  rule  which  is  pending,  which  have 
an  economic  pinch.  They  have  a  real  elTect  of  creating  the  possibility 
of  consumer  savings. 

This  would  not  be  a  question  of  fairness  of  their  objections  to  FTC 
rulemaking  authority.  In  view  of  those  kinds  of  interest,  I  am  most 
concerned  that  in  some  particular  case — which  has  this  kind  of  eco- 
nomic pinch — the  right  to  make  an  oral  presentation  will  be  used  to 
delay,  much  in  the  manner  that  the  FDA  took  10  years  to  define 
the  peanut  contents  of  peanut  butter.  I  know  that  instance  is  men- 
tioned every  time  this  question  comes  up,  but  it  is  a  very  real  instance.  I 
see  no  reason  whj'  it  would  not  occur  again  if  it  was  to  some  particular 
industry's  advantage. 

Likewise,  the  right  to  cross-examination  raises  some  very  grave 
questions,  not  only  as  to  delay,  but  also  with  regard  to  what  rights  to 
appeal,  what  restrictions  on  cross-examination,  in  addition  to  time  re- 
strictions. For  instance,  suppose  that  the  Federal  Trade  Commission 
decided  consumer  representatives  could  be  among  the  parties  cross- 
examining  at  a  hearing.  And  suppose  that  the  questions  that  were 
asked  on  cross-examination  by  the  consumer  representatives  sought  to 
elicit  information  that  was  claimed  by  the  witnesses  to  be  a  trade 
secret,  or  to  be  secret  company  financial  data.  Would  the  person  presid- 
ing at  the  hearing,  who  is  frequently  somebody  from  the  Division 
of  Trade  Kegulation  Rules,  Mr.  William  Dixon's  division,  be  able  to 
rule  on  that  ?  Would  it  be  appealable  to  the  Commission  ?  Would  it  be 
appealable  at  some  point  after  the  nde  is  promulgated,  or  in  the  in- 
terim, to  the  courts  ?  Could  the  Commission,  having  granted  the  right 
to  cross-examine,  order  a  witness  or  a  company  to  provide  the  an- 
swers? What  evidentiary  weight  would  it  have? 
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I  sort  of  envision  going  out  on  tlie  street  after  tliis  testimony  and 
rimning  into  Kalpli  Xader  and  having  him  say,  "Are  you  crazy,  what 
do  you  want  to  do,  give  up  the  right  to  cross-examine  industry 
witnesses?" 

On  the  other  hand,  I  am  very  concerned  tliat  the  exercise  of  this 
right  by  either  consumers  or  industrj-  witnesses  will  have  a  much 
greater  effect  on  delaying  the  Federal  Trade  Commission's  rule- 
making proceedings  than  the  possible  beneficial  effects  of  permitting 
this  kind  of  procechire  could  arid  to  the  hearing. 

I  think  at  the  same  time  there  is  no  doubt  the  FTC  must  have  the 
rulemaking  authority,  and  if  the  court's  decision  in  the  octane  case 
is  unfavorable,  then  of  course  it  must  l:>e  legislated. 

I  would  hope  this  subcommittee  would  view  the  proceedings  that 
the  Federal  Trade  Commission  has  held  to  date  as  being  adequate  and 
therefore  view  the  title  II  rulemaking  provision  as  necessary  only  if 
that  decision  is  unfavorable,  because  1  believe  that  the  combination  of 
the  Administrative  Procedure  Act  and  the  rulemaking  proceedings 
rules  under  which  they  proceed  at  the  FTC  are  adequate. 

I  would  like  to  give  you  an  example  of  just  why  that  rulemaking 
authority  is  necessarj'.  It  has  been  said  that  the  FTC  can  do.  by  litiga- 
tion, what  they  can't  do  by  rulemaking  proceedings  in  making  laws, 
but  that  is  not  so.  The  prime  example  is  the  octane  rule. 

The  Federal  Trade  Commission,  wlien  it  first  proposed  the  octane 
rule,  proposed  that  the  octane  rating  number  which  be  disclosed  be  the 
"motor  method,"  which  is  one  of  two  octane  rating  measurements  used 
in  the  industr}\  There  are  the  "motor  method""  and  the  ''research 
method." 

If  the  FTC  had  proceeded  in  a  judicial-ty]:>e  proceeding  by  issuing 
a  complaint  against  one  or  more  refineries  for  failure  to  disclose,  I  can't 
imagine  how  they'  could  have  sued  a  refinery  for  failure  to  disclose 
anything  other  than  one  of  these  two  because  they  were  the  onlv  two 
in  use.  Yet,  when  they  proceeded  bj'  rulemaking  they  ended  up  with 
an  averaging  method,  adding  the  two  and  dividing  by  two,  at  the  rec- 
ommendation of  one  of  the  refineries.  That  was  on  the  ground  that  tliis 
was  a  superior  measurement,  it  avoided  the  weakness,  or  at  least  aver- 
ages out  the  weakness  in  both  other  methods.  So,  in  exercising  their 
discretion  on  the  record  at  the  insistence  of  the  refineries,  they  came 
up  with  a  better  measurement  than  they  could  have  possibly  required 
to  be  disclosed  had  they  proceeded  in  a  judicial-tvpe  proceeding. 

I  think  the  FTC  rules,  especially  those  which  came  out  recently, 
abound  with  what  we  might  call  constructive  rulemaking.  That  is  to 
say,  there  is  no  doubt  that  disclosure  is  beneficial  to  consumers,  and  to 
t\\e  marketplace,  and  enhances  competition.  Information  should  be  dis- 
closed and  can  be  required  to  be  disclosed.  But  in  fairness  both  to  the 
industries  involved  and  to  consumers,  the  FTC,  on  the  basis  of  the 
record  as  a  whole,  has  to  decide  what  the  best  form  of  disclosure  is,  and 
what  the  best  measurements  for  deriving  disclosure  are.  If  they  are 
restricted  to  the  use  of  the  judicial-type  proceeding — by  complaint  and 
a  cease  and  desist  order— in  developing  a  new  consumer  law  under 
section  5,  then  the  FTC  will  not  come  up  with  the  best  measurements, 
with  the  most  reasonable  disclosure  requirements,  that  they  might  come 
up  with  in  the  areas  in  which  they  decide  to  proceed. 

I  think  there  is  absolutely  no  doubt  that  this  nilemaking  authority 
is  absolutely  essential  to  the  efficient  and  meaningful  oi:)eration  of  the 
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Federal  Trade  Commission,  and  I  w  oiild  again  urge  the  subcoimnittee 
that,  if  the  court  luling  in  the  octane  case  is  mii'avorable,  this  is  ab- 
sohitely  essential  legislation  for  consumers. 

Mr.  CJiairman,  at  this  point.  I  think  I  have  pretty  much  summarized 
tlie  essential  points  in  my  testimony,  and  if  there  arc  questions  I  am 

ready. 

[Mr.  Silbergeld's prepared  statement  witli  artachment,  foUovvs :] 

Statement  of  Mark   Silbergei,d,  Attorney.   Washingto^^   Office,   Consumers 

Union  of  the  United  States,  Inc. 

Mr.  Chairman  and  members  of  tlie  f<ul)Commitiee,  we  aitpreciate  your  invita- 
tion to  Consumers  Cnion  to  present  views  on  H.R.  iO,  the  Consumer  Warranty  and 
Federal  Trade  Commissiori  Improvements  Act. 

My  name  is  Mai-li  Silbergeld.  I  am  an  attorney  in  the  Washington  Office  of 
Consumers  Union  of  U.S.,  Die,  which  is  a  non-protit  membership  organization 
chartered  in  l'.)o6  under  the  laws  of  the  State  of  Ncav  York  to  provide  informa- 
tion and  counsel  to  consumers  about  the  management  of  family  expenditures. 
Consumers  Union's  financial  support  comes  from  our  more  than  2  million 
subscribers  and  newsstand  readers.  We  aci-ept  no  support  from  any  commercial 
organization.  Consumer  Report.'^,  the  magazine  published  by  Consumers  Union, 
carries  no  advertising.  Besides  testing  and  reporting  test  results  on  products. 
Consutner  Reports  publishes  general  information  for  consumers  on  health  and 
medicine,  product  safety,  the  economics  of  the  marketplace  and  the  legislative, 
judicial  and  regulatory  actions  of  government  affecting  consumer  welfare. 

Since  the  second  portion  of  this  presentation  deals  with  the  Federal  Trade 
Commission,  I  -should  mention  that  before  joining  Con-sumer  Union  this  past 
November,  I  was  with  Ralph  Nader's  Ptiblic  Interest  Research  Group  for  1.5 
months,  where  my  primary  activity  was  monitoring  the  FTC  and  trade  practices 
over  which  FTC  might  exercise  jurisdiction.  Prior  to  that,  I  was  an  attorney 
at  the  FTC  for  live  years. 

Consumer  Reports  has  frequently  warned  its  readers  to  deal  gingerly  witli 
warranties.  The  following  statement,  based  upon  CR's  long  experience  with  guar- 
anteed and  warranteed  products,  tells  readers  of  the  Consumer  Reports  1973 
Buying  Guide : 

Most  manufacturers,  instead  of  standing  liehind  the  general  fitness  of  what 
they  sell,  try  to  assume  narrower  obligations  in  a  written  warranty  or  guar- 
antee (they  amount  to  the  .same  thing)  by  setting  time  limits,  making  excep- 
tions to  lists  of  parts  covered,  and  being  their  own  judge  of  warranty  claims. 
W^arranties  therefore  are  required  reading  before  you  make  a  major  pur- 
chase. Be  wary  of  "lifetime  guarantees."  Some  of  them  don't  even  say  whose 
lifetime.  Beware,  too,  of  the  words  "unconditional  guarantee"  or  the  like. 
There  are  almost  always  conditions.  Besides  setting  a  time  limit,  the  guar- 
antee frequently  limits  the  manufacturer's  promise  to  the  replacement  of 
parts ;  you  must  pay  for  labor  and  often  shipping.  When  a  bad  part  has  caused 
total  destniction  of  the  item  guaranteed,  manufacturers  have  been  known  to 
make  good  on  the  part  only.  Guarantees  on  expendables  such  as  automo- 
bile tires  and  batteries  are  often  prorated.  They  offer  an  allowance  on  the 
purchase  of  a  replacement ;  sometimes  the  replacement  price  is  set  so  high 
that  you  pay  as  much  as  you  would  have  without  any  guarantee. 

W'an-anty  language  can  be  mighty  hard  to  follow.  Under  massive  con- 
sumer protests  and  Government  pressure,  some  appliance  makers  have  sim- 
plified the  wording.  But  the  real  test  of  good  faith  is  not  the  promise  or  the 
clarity  of  the  language ;  it  is  the  performance  you  are  able  to  get  under  a 
warranty,  even  within  its  expressed  limits.  Your  first  report  usually  is  to 
an  authorized  dealer  or  service  center,  as  indicated  in  the  warranty  itself. 
If  you  don't  get  satisfaction  there,  write  to  the  president  of  the  company 
that  made  the  guarantee.  His  name  and  business  address  are  likely  to  be 
listed  in  "Poor's  Register  of  Coriioration.s,  Directors  and  Exectitives"  and 
"Moody's  Industrial  Manual,"  available  at  the  reference  desk  of  many 
libraries.  Send  copies  to  the  Office  of  Consumer  Affairs  in  Washington  and 
your  .state  consumer  agency  .  .  . 

A  last  resort  is  to  the  courts.  In  most  states,  you  can  bring  suit  for  limited 
amounts  to  small  claims  courts  without  hiring  a  lawyer  ...  If  your  los.ses 
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exceed  $1,000  or  involve  personal  injuries,  it  may  be  wise  to  consult  a  lawyer. 
The  limits  a  manufacturer  attempts  to  set  on  his  own  responsibility  won't 
necessarily  be  recognized  in  court.  Many  courts  recognize  an  implied  war- 
ranty underlying  state  sales  laws — a  wai-ranty  beyond  the  power  of  the 
seller  to  void  despite  what  he  says  in  his  written  warranty.  In  some  cases, 
courts  have  also  interpreted  advertising  claims  as  warranties.  Furthermore, 
the  law  of  product  liability  is  now  widely  interpreted  as  holding  manufac- 
turers financially  responsible  for  personal  injuries  caused  by  defective  prod- 
ucts without  proof  of  negligence.^ 
The  problems  associated  with  warranties  and  guarantees  include:  a)   niis- 
repre.seutations  as  to  their  extent  through  the  use  of  deceptive  names  to  descrilie 
them ;  b)  warranty  and  guarantee  contents  which  are  limited  in  such  a  way  that 
the  consumer  is  not  given  adequate  recourse  when  a  product  jiroves  harmful, 
useless   or   unsatisfactory;   c)    warranty  and  guarantee  provisions  which  are 
only  available  to  the  consumer  at  substantial  additional  expense  if  the  product 
is  useless  or  unsatisfactory  ;  d)  diflSculties  in  obtaining  service  or  other  perform- 
ance wider  the  warranty,  promptly  or  at  all ;  and  e)  oral  and  advertised  misrep- 
I'esentation  of  the  vrarranty. 

There  is.  first  of  all,  the  problem  of  misrepresentation  as  to  what  the  warranty 
POver«.  Such  words  or  phrases  as  "lifetime  guarantee",  "unconditional  guaran- 
tee", fully  guaranteed",  and  '"guaranteed"  are  skillfully  used  by  some  manufac- 
turers and  retailers  as  part  of  their  sales  pitch.  If,  at  the  point  of  sale,  the  con- 
sumer makes  a  genuine  effort  to  cut  thi-ough  the  verbiage  and  to  determine  just 
what  is  being  guaranteed,  more  often  than  not  the  warranty  is  a  legal  document 
which  cannot — and  is  not  expected  to  be — fully  comprehended. 

Moreover,  the  warranty  is  extended  to  the  consumer  on  a  take  it  or  leave  it 
basis.  There  is  simply  no  way  for  the  consumer  to  negotiate  over  the  terms  of 
the  warranty.  In  its  report  oa  Automobile  Warranties,  the  Federal  Trade  Com- 
mission states : 

It  is  unrealistic  to  view  an  automobile  warranty  as  a  voluntary  contract 
between  two  bargaining  parties.  The  purchaser  of  an  automobile  has  no  true 
bargaining  power  beyond  the  power  to  haggle  over  the  price. 
We  agree,  and  believe  it  to  be  clear  that  this  statement  is  equally  true  of  war- 
ranties for  other  products  as  well.  If  warranties  are  unfair  or  meaningless,  that 
is  the  consumer's  tough  luck. 

It  is  when  the  product  stops  working  or  otherwise  gives  him  trouble  that 
consumers'  real  problems  begin,  and  the  gap  between  the  guarantee  as  a  tool  of 
sales  promotion  and  the  guarantee  as  a  legal  document  becomes  evident.  The 
problems  run  the  full  gamut — "the  guarantee  doesn't  cover  this  particular  part" ; 
"we  don't  handle  this  manufacturer's  repair  work" ;  "we  don't  have  the  part" ; 
"you'll  have  to  pay  for  the  labor";  "the  company  that  made  the  guarantee  is 
out  of  business,"  etc.,  etc..  etc. 

We  submit  for  the  record  a  case  history  of  a  warranty  on  a  color  television  set. 
After  16  months  of  frustration  in  trying  to  get  satisfaction  under  the  warranty, 
the  woman  involved  in  that  case  summed  up  her  feelings  as  follows : 

I  pay  my  taxes  and  I  believe  in  our  system  of  Government,  but  our  system 
isn't  going  to  last  another  100  years  if  we  permit  this  practice  to  continue. 
I  am  a  firm  believer  in  "the  pen  is  mightier  than  the  sword" — but  someone 
has  to  listen  and  do  something  about  this  practice.  Must  I  continue  to  pay, 
pay,  and  pay  to  rectify  defects  in  a  product  without  any  penalty  to  the 
seller  whatsoever? 
Based  on  our  experience,  that  woman  is  voicing  a  point  of  view  shared  by 
many. 

In  the  Consumers  Union  Annual  Questionnaire  mailed  to  subscribers  in  1968 
we  asked  for  information  on  their  repair  experiences  with  color  television  sets. 
We  heard  from  about  90,000  color-set  owners,  of  whom  74  percent  reported  their 
sets  had  required  repairs.  Most  of  the  sets  had  been  purchased  in  1966  or  later. 
By  comparison,  surveys  of  other  appliances  indicated  that  only  50  percent  of 
washing  machines  and  50  percent  of  black-and-white  television  sets  needed  re- 
pair. Cost  of  repairs  to  color  TV  were  also  likely  to  run  higher  than  for  any  other 
household  appliance. 

How  well  satisfied  were  our  surveyed  readers  with  their  color  TV  repairs?  Of 
sets  in  service  less  than  one  year,  owners  of  one  set  in  ten  were  unhappy  over 
service.  Of  all  sets  in  service,  owners  of  one  set  in  eight — 12.5  percent — were 
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dissatisfied  with  service.  But  the  level  of  satisfaction  varied  with  the  brand. 
Least  satisfactory  was  Wcstinyhouse,  whose  service  displeased  25  percent  of 
those  reporting.  Overall,  Zenith  owners  made  out  best  of  all  in  the  service 
department. 

In  another  document  submitted  to  this  Committee.  Consumers  Union  is  supply- 
ing testimony  delivered  to  the  Federal  Trade  Commission  in  19G9  on  the  sul)ject 
of  automobile  warranties.  Included  in  that  testimony  are  the  survey  results  from 
CU  Annual  Questionnaires  asking  our  readers  for  their  experiences  in  buying 
and  servicing  new  cars.  We  ask  each  year  these  two  questions  : 
Was  your  car  in  satisfactory  condition  when  delivered? 
If  not  in  satisfactory  condition,  were  you  successful  in  having  repair  work 
done  under  the  factory  warranty  in  a  satisfactory  manner? 
For  the  past  few  years,  since  we  started  using  those  questions  in  1964,  the 
returns  have  shown  that  a'lout  one-third  of  those  responding  were  dissatisfied 
with  the  condition  of  their  car  as  delivered  and  that,  of  the  dissatisfied  group, 
20  to  25  percent  were  unable  to  ha\'e  fhe  defects  corrected  satisfactorily  uudei- 
warranty. 

At  this  time,  we  will  submit  to  the  committee  the  results  of  our  1969  Annual 
Questionnaire.  The  data  siiown  are  for  the  most  recent  car  purchased,  desig- 
nated as  CcU-  1  in  the  Questionnaire  (for  the  instruction  of  those  owning  two 
or  more  cars)  : 

"Was  your  car  in  satisfactory  condition  when  delivered? 
Yes— 65.1%. 
No— 34.9%. 
It  appears  that  the  quality  level  of  new  cn.rs,  in  the  estimation  of  the  people 
who  answered  our  questionnaire  in  1969,  had  not  improved. 

Were  you  successful  in  having  repair  work  done  under  factory  warranty  in  a 
satisfactory  manner? 
Yes — 55.4%. 
No— 32.3%. 
No  work  required — 12.3%. 

It  appears  that  along  with  a  high  percentage  of  defective  cars,  our  readers 
experienced  significantly  increased  difficulties  in  having  those  defects  corrected. 
To  give  the  committee  some  inkling  of  the  kinds  and  numbers  of  defective 
products  reaching  the  market,  we  can  also  go  beyond  our  own  findings.  One 
monitor  of  such  woes  is  a  trade  newspaper,  Home  Furnishings  Daily.  Looking 
through  our  files  at  random,  we  found  two  items  of  interest. 

September  17,  1968,  page  1 :  the  headline  read  "Faulty"  Refrigerators  Plague 
New  York  Stores. 

NEW   YOEK 

An  abnormal  number  of  refrigerators  with  serious  internal  defects  have  been 
received  by  major  local  department  stores  and  appliance  chains  during  the  past 
three  months. 

The  problem  has  mushroomed  to  such  a  point  that  many  units  now  are  received 
"dead  on  arrival." 

And  what  is  most  important,  stated  the  merchants,  damages  are  not  only  caused 
by  poor  factory  packaging  and  shipping,  but  also  because  of  the  use  of  defective 
component  parts. 

However,  to  add  zest  to  the  retailers'  accusations,  they  too  believe  they  are  at 
fault.  They  admit  to  bad  handling  at  their  own  level. 

Several  appliance  retailers  said  these  problems  often  don't  appear  until  the 
unit  is  already  installed  in  the  consumer's  home.  As  a  result,  these  dealers 
said  there  has  been  a  "terrible  pressure"  on  their  service  departments. 

ScDtember  19.  19GS,  page  1 :  the  headline  read  Air  Conditioner  Firms  Deny 
"Faulty"  Charges. 

Air  conditioner  producers  are  at  odds  with  their  retail  customers. 

The  manufacturers  claim  that  service  problems  on  their  products  are  at  normal 
or  below  normal  levels  of  this  year*. 

And  the  merchants  state  the  opposite. 

The  whole  issue  was  drawn  into  focus  recently  by  a  number  of  leading  New 
York-New  Jersey  merchants  who  insisted  that  they  had  a  sharp  increase  in  con- 
sumer complaints  this  past  season. 

A  major  problem  in  obtaining  the  needed  warranty  conditions  and  service  is 
the  presently  limited  ability  of  consumers  to  under?tand  warranties  before  they 
purchase  products.  A  statutory  pla?".  which  facilitates  understanding  of  war- 
ranties and  guarantees  is  a  major  ^  art  of  any  solution  t-^  this  problem.  By 
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creating  a  system  of  warranty  descriptive  terms  according  to  sound  rationale, 
such  understanding  will  he  facilitated.  We  suggest  that  such  a  plan  should  recog- 
nize a  differentiation  between  warranties  w  hich  : 

(a)  bear  no  limitation  on  an  implied  warranty  of  fitness  under  the  Uni- 
form Commercial  Code  or  other  governing  state  law;  those  Avhich 

(b)  meet   federal   minimum    standards   for   performance    under   written 
warranties ;  and  those  which 

{C)  btar  such  limitations  and/or  do  not  meet  such  minimum  federal 
standards. 
These  distinction  :  w'li  not  solve  all  warranty  problems.  But  they  will,  especially 
as  consumers  learn  the  meaning  of  the  uniform  terminology,  improve  the  initial 
communication  problem.  They  might  be  expected  to  create  an  incentive  structure 
for  competition  among  suppliers  to  provide  more  ade«iuate  v.-arranties,  because 
the  structured  terminology  will  in  effect  serve  as  a  form  of  warranty  grading 
system  by  which  consumers  can  make  at  least  a  broad  comparison  of  warranty 
quality.  It  may  be  predicted  that  such  competition  in  terms  of  warranty  quality 
will  not  occur  in  less  competitive  consumer  product  industries,  but  this  lack  of 
competition  may  not  be  soluble  solely  by  the  introduction  of  such  incentives.  Sec- 
tions 103  and  104  of  H.R.  20  seek  to  deal  with  the  communication  problem. 

We  are  especially  concerned  about  the  effects  of  Section  103  and  104  which, 
taken  together,  prescribe  conditions  under  which  a  consumer  warranty  would 
be  required  to  bear  the  description  '•full  \\arranty.''  The  federal  minimum  stand- 
ards under  §  104  do  not.  in  fact,  describe  the  most  "full"  warranty  a  supplier 
may  choose  to  offer  its  consumers.  Indeed,  that  Section  undertakes  to  describe 
the  conditions  under  which  the  supplier  undertakes  to  perform  the  substantive 
coverage  of  the  written  warranty,  rather  than  the  substance  of  warranty  cover- 
age. 

That  is  to  say,  a  supplier  could  under  a  written  warranty  exclude  liability 
for  major  defects  in  a  consumer  product  and.  by  undertaking  to  perform  on  the 
warranty  of  other  parts  or  performance  characteristics  in  the  manner  described 
in  §  104,  still  be  required  to  describe  the  warranty  as  a  '•full  warranty." 

Consider,  for  example,  the  following  instance,  assuming  a  hypothetical  war- 
ranty on  a  portable  high  fidelity  sound  system  consisting  of  a  turntable,  FM 
tuner,  amplifier  and  two  speakers.  Suppose  that  the  written  warranty  limits 
liability  for  turntable  speed  errors  of  less  than  10%  to  30  days.  Otherwise,  all 
parts  and  workmanship  are  guaranteed  for  two  years,  free  of  cost,  and  the 
supplier  will  pay  shipping  costs  for  repair.  Repairs  will  be  made  promptly  and 
no  other  condition  than  notification  are  imposed  upon  the  consumer.  If  the  10% 
turnable  error  is  realized,  Caruso  could  be  made  to  sound  like  a  high  soprano  and 
the  Rolling  Stones  could  sound  like  a  heavenly  choir — defects  which  no  lover  of 
mtisic  would  tolerate.  And  a  consumer  woidd  certainly  expect  a  turntable  to 
work  for  more  than  thirty  days.  But  because  of  the  conditions  under  which  the 
supplier  undertook  to  perform  under  the  warranty  to  the  extent  of  its  coverage, 
the  warranty  would  by  law  be  required  to  bear  the  description  "Full  Warranty." 

That  is  the  way  H.R.  20  would  work,  as  we  understand  the  language  of  these 
two  sections.  If  that  is  not  the  intent  of  the  bill,  we  hope  that  the  language  of 
the  bill  will  be  clarified.  The  difficulty  as  we  read  H.R.  20,  is  that  the  term  "full 
warranty"  is  being  used  to  describe  a  warranty  which  is  less  than  a  full  warranty 
of  fitness  under  the  Uniform  Commercial  Code  (or  other  governing  state  law).  We 
believe  that  this  should  be  revised  by  designating  the  term  "full  warranty"  to 
describe  an  unlimited  warranty  which  also  meets  the  federal  minimum  warranty 
performance  standards  of  §  104.  Another  term  should  be  used  to  designate  a 
warranty  which  meets  these  minimum  performance  standards  but  which  limits 
supplier  liability  to  less  than  a  warranty  of  fitness.  Such  a  term  should  convey 
the  impression  that  the  warranty  it  describes  is  of  les.ser  value  than  the  "full 
warranty."  And  a  third  term  should  be  used  to  describe  a  warranty  which  does 
not  meet  the  federal  minimum  warranty  performance  standards  of  §  104.  This 
term  should  likewise  convey  a  lesser  value  than  the  term  used  to  describe  one 
which  does  meet  §  104  standards. 

Without  such  a  revision,  H.R.  20  will  mandate  the  use  of  misdescriptive  war- 
ranty terminology  upon  which  consumers  may  rely  to  their  detriment.  We  hope 
the  revisions  will  be  made. 

We  should  also  like  to  comment,  briefly,  on  certain  other  provisions  on  Title  I. 

Section  102  authorizes  the  Federal  Trade  Commission  to  adopt  rules  govern- 
ing the  disclosure  of  terms  in  the  express,  written  warranty,  as  well  as  in  "ad- 
vertising, labeling,  point-of-sale  material,  or  other  representations  in  writing." 
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The  last  phrase — "other  representations  in  writing" — requires  clarification  so 
that  this  Section  is  not  construed  to  exclude  FTC  regulation  of  warranty  repre- 
sentations made  in  advertising  in  the  sound  media.  If  one  favorable  result  of 
H.R.  20  can  be  anticipated  to  be  increased  competition  to  provide  l>etter  warran- 
ties, then  increased  advertising  in  conjunction  with  such  competition  can  also 
be  expected.  The  use  of  radio  and  television  to  promote  competitive  warranties 
should  be  anticipated  and  made  subject  to  the  same  regulation  as  printed  adver- 
tising of  warranties. 

The  definiti(m  of  "reasonable  and  necessary  maintenance"  in  §  101(4)  should 
provide  that  the  supplier  have  provided  instructions  for  the  performance  of  such 
maintenance  where  the  steps  necessary  to  perform  such  maintenance  are  not  clear 
without  such  instructions.  A  parallel  provision  should  be  included  in  §  104(c). 

The  definition  in  Section  101(4)  of  "repair  or  replacement"  leaves  the  option 
of  repair  or  replacement  with  the  warrantor.  We  believe  that  after  a  particular 
part  or  component  has  been  repaired  more  than  once,  the  option  should  shift 
to  the  consumer,  so  that  the  consumer  is  not  subjected  to  repeated,  unsuccessful 
attempts  at  repair  because  of  the  warrantor's  desire  to  avoid  replacement  of  a 
costly  part  or  componr-nf :  if  the  part  or  component  is  not  subject  to  replace- 
ment the  consumer  should  under  these  circumstances  have  the  option  of  replace- 
ment of  the  whole  product.  In  the  same  vein,  §  102(b)  (3)  should  authorize  the 
FTC  to  prescribe  rules  as  to  the  period  of  time  a  written  warranty  or  service 
contract  is  in  effect  with  regard  to  a  part,  component  or  product  which  is  repaired 
instead  of  reijlaced. 

We  conciu-  that.  ;^s  provided  in  Sections  102  and  106,  the  FTC  should  be  author- 
ized to  issue  rules  governing  warranty  and  service  contract  disclosure.  However, 
for  the  same  reasons  which  we  later  set  forth  in  our  comments  on  Title  II  of 
H.R.  20,  we  lielieve  that  the  procedural  restrictions  required  by  §  109(a)  are  not 
workable.  T!iis  provision  would  assure  each  "interested  person"  an  opportunity 
for  oral  presentation  of  views,  data  or  arguments,  in  addition  to  the  right  to 
sul'mit  the:-  e  in  writing. 

This  could  mean,  in  effect,  that  the  FTC  rules  on  warranties  will  never  be 
issued.  There  are  literally  thousands  of  manufacturers  and  suppliers  which 
issue  warranties  which  wonld  be  srJiject  to  the  FTC  rules.  Each  of  these  would 
be  an  "interested  person"  under  the  provision  of  §  109(a). 

There  is  no  indicatinii  in  the  history  of  rulemaking  at  the  FTC  that  all 
repre^entatire  parties  are  not  given  an  opportunity  for  oral  presentation  at  FTC 
heariiigs.  F-rther.  written  submissions  are  given  equal  (or  ,:-re;iter)  weight  than 
-ornl  presentations,  which  are  often  required  to  be  summarized  because  of  time 
iimifations  on  witnesses. 

We  seriously  (luestion  the  value  of  the  warranty  rulemaking  authority  if  this 
procedural  requirement  is  imposed  in  the  face  of  the  fact  that  literally  thousands 
of  legally  "interested  persons"  have  a  direct  financial  incentive  to  delay  FTC 
warranty  rulemaking.  We  urge  the  Committee  to  rely,  instead,  on  the  procedural 
safeguard ■<  of  the  Administrative  Procedures  Act,  which  have  proven  adequate 
in  the  past  to  assure  due  proce.-^s  without  hindering  the  regulatory  process. 

Ill  summary,  we  believe  that  a  warranty  disclosure  requirement  providing  for 
a  degree  oi  uniforin  disclosure,  appropinate  labeling  of  warranties,  and  a  minimum 
standard  for  warranty  performance  will  alleviate  some  of  the  consumer  warranty 
problems  now  found  in  the  marketplace.  It  will  not  solve  them  all — for  disclosure 
alone  cannot  assure  that  meaningful  warranty  content  competition  will  take 
place.  But  we  are  not  ready  to  urge  mandated  waranty  content  in  the  absence  of 
adequate  cost  measurements  and  measurements  as  to  the  trade-offs  between 
I)rotits  and  the  restriction  of  consumer  choice.  Therefore,  we  believe  that 
an  adequate  disclosure  act  is  necessary  and  appropriate. 

We  urge,  tlierefore,  adoption  of  the  revisions  in  H.R.  20  which  we  have  rec- 
ommended— especially  with  regard  to  use  of  the  term  "full  warranty" — so  that 
H.R.  20  may  fulfill  tliis  need. 

BXTLEMAKING   AUTHORITY 

Section  203  of  the  Bill  would  affirmatively  provide  the  Federal  Trade  Com- 
mission with  the  authority  to  issue  legislative-type  rules,  delineating  with  spec- 
ificity acts  or  practices  with  which  are  unfair  or  deceptive  to  consumers  within 
the  meaning  of  Section  5(a)  (1)  of  FTC  Act.  The  rulemaking  authority  is  of 
kind  already  regulated  procedurally  under  Title  5,  §  553  United  States  Code 
(the  Administrative  Procedui'es  Act). 
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One  year  and  a  half  ago,  wlien  this  bill's  predecessor  ^  was  considered  by  this 
subcommittee,  many  of  us  were  certain  that  the  Federal  Trade  Commission 
already  had  the  authority  to  promulgate  prospective  rules  of  a  legislative  nature. 
However,  on  April  4,  1972,  the  United  States  District  Court  for  the  District 
of  Columbia  enjoined  enforcement  of  a  promulgated  rule  on  the  grounds  that 
the  FTC  has  no  such  authority.''  That  decision  is  now  iinder  consideration  in 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia,  the  matter 
having  been  argued  before  a  panel  of  the  Court  last  fall.*  Consumers  Union, 
as  an  appellant-intervenor  in  that  matter,  has  taken  the  position  that  the 
F.T.C.  already  has  the  authority  to  issue  legislative  rules  under  §6(g)  of  the 
FTC  Act. 

The  rulemaking  authority  is  essential  to  the  eifective  functioning  of  the 
Federal  Trade  Commission.  The  octane  rule,  which  has  resulted  in  the  Court's 
injunction,  affords  an  example  of  an  instance  in  which  the  FTC  could  have 
acted  neither  effectively  nor  on  the  best  evidence  if  it  were  required  to  proceed 
by  complaint  in  an  adjudicative  proceeding. 

First,  the  FTC  octane  rule  applies  to  approximately  one  hundred  and  twenty- 
five  refiners.  Each  refiner  could  await  its  turn  to  be  subjected  to  a  final  FTC 
order,  after  affirmation  by  the  courts,  before  complying  with  an  octane  posting 
requirement.  To  some  extent,  this  would  have  happened.  Because  each  refiner 
coiild  appeal  an  adjudicative  FTC  order  to  the  Appeals  Court  in  the  Circuit 
where  it  has  its  principle  place  of  business,  affirmation  by  one  Circuit  would 
not  have  settled  the  issue,  and  the  various  companies  could  have  played  for  a 
"split"  in  the  Circuits  until  each  circuit  in  which  refiners  have  a  right  to 
appeal  had  been  tested.''  Thus,  possibly  several  adjudicative  proceedings,  with 
concommitant  resource  expenditures  would  be  necessary  instead  of  a  single 
rulemaking  proceeding. 

Second,  the  FTC  quite  probably  could  not  by  adjudication  have  required  the 
form  of  disclosure  arrived  at  through  rulemaking.  The  octane  number  which 
it  required  to  be  posted  was  an  average  of  two  different  octane  measurements — 
the  motor  method  measurement  and  the  research  method  measurement — and, 
while  the  refiners  measured  their  gasoline  by  both  methods,  there  is  no  evi- 
dence that  they  utilize  an  average  measurement.  Hence,  the  FTC  most  likely 
could  have  ordered  a  refiner  to  disclose  either  or  both  utilized  measurements, 
but  not  the  averaged  measurement.  Yet,  the  averaging  measurement  was  adopted 
after  refiners  recommended  it  to  the  FTC  as  a  more  meaningful  measure  than 
either  utilized  octane  number  alone.  Thus,  had  it  relied  on  an  adjudicative 
proceeding  to  require  octane  disclosure,  the  FTC  would  not  have  been  able  to 
require  that  disclosure  which  the  refiners  themselves  believed  most  meaningful. 

In  addition,  there  ;!re  considerations  of  fairness  to  other  parties  affected  by  a 
rule  of  law.  In  adjudicative  proceedings,  only  those  parties  named  by  the  Federal 
Trade  Commission  would  be  involved  in  the  proceedings,  under  most  circum- 
stances. It  is  true  that  other  affected  parties  could  intervene  as  a  matter  of 
right  in  some  circumstances.  That  has  already  happened  in  a  pending  case  in- 
volving territorially  restricted  franchise  grants.  But  the  right  of  intervention  is 
based  upon,  among  other  things,  common  facts.  Bottlers  who  are  franchisees  may 
be  able  to  intervene  in  a  proceeding  against  their  franchisors  involving  the  legal- 
ity of  the  franchises.  It  would  be  quite  another  matter,  however,  for  the  manu- 
facturer of  men's  sweaters  to  intervene  in  a  proceeding  against  a  manufacturer 
of  ladies'  blouses,  pleading  that  it,  like  the  respondent,  failed  to  disclose  ap- 
propriate care  instructions  and  wanted  to  defend  its  right  to  continue  not  to  do 
so.  For  one  thing,  the  facts  might  be  considerably  different,  and  the  appropri- 
ateness of  a  rulemaking  proceeding  would  be  indicated  by  such  an  instance  by 
the  need  for  the  FTC  to  consider  various  fact  patterns  and  to  discern  a  common 
ground  for  disclosure  requii'ements.  Another  consideration  is  that  there  are  more 
than  2,000  gai-ment  manufacturers  in  this  country,  many  of  whom  might  be 
convinced  that  only  they  individually  could  fully  defend  their  own  rights.  By 
use  of  rulemaking  procedures,  the  FTC  has  required  care  labeling,  and  where  one 
provision  was  shown  to  be  inappropriate,  it  has  amended  its  requirements. 


2  H.R.  4S09,  92ncl  Congress,  Is*-,  pf^ss. 

» National  Petroleum  Rajmers  Ass.-i.  v.  r.T.(  ..  Cr.  i i  Action  No.  1180-71.  per  K.^hin- 
son,  ,T.  The  rule  would  have  required  persons  controlling  pumps  dispensing  automotive 
gasoline  for  retail  sale  to  post  on  each  pump  the  octane  rating  number  or  numbers  of 
each  octane  gasoline  being  dispensed. 

*  National  Petroleum  Refiners  Assn.  v.  F.T.C,  No.  72-1446. 

s  Unless  the  Supreme  Court  were  to  decide  the  matter  on  appeal,  which  It  might  not 
have  done  until  a  split  in  the  circuits  existed  or  the  circuit  ruled  against  the  FTC. 
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The  greater  fairness  of  the  rulemaking  procedure,  where  numerous  parties 
will  be  affected  by  the  prospective  rule  of  law,  has  been  recognized  by  the  Su- 
preme Court.  In  NLRB  v.  Wyman-Gordon  Co.,  394  U.S.  759  (1969),  the  Court 
disapproved  NLRB  development  through  case  law  of  a  substantive  requirement 
that  employers  furnish  unions  a  list  of  employees  in  representation  elections ; 
the  Court  refused  to  peiTnit  the  NLRB  to  rely  upon  the  substantive  rule  in  that 
case  as  grounds  for  requiring  disclosure  of  such  a  list  by  another  company." 
It  is  indicative  of  the  fairness  of  rulemaking  that  the  FTC  came  to  rely  upon  it 
frequently  in  the  1960s  after  businessmen  made  it  known  to  the  Commission  that 
they  wanted  to  know  wliat  the  rules  of  the  game  were  in  their  industry  pros- 
pectively, rather  than  through  a  series  of  litigated  cease  and  desist  orders,  and 
that  they  wanted  the  rule  to  apply  to  all  members  of  an  industry  at  the  same 
time,  not  as  the  FTC  got  around  to  suing  them. 

It  is  my  view  that  the  opposition  to  the  rulemaking  in  the  refiners  matter  was 
based  upon  the  result  of  the  economic  effects  which  the  rule  would  have  on  the 
industry — lower  consumer  expenditures  for  the  same  level  of  gasoline  perfoi-m- 
ance  and  enhanced  competitive  opportunities  for  independent  refiners — not  upon 
a  well-founded  belief  that  the  rulemaking  proceedings  are  unfair.  The  opposition 
which  I  understand  the  iiilemaking  provision  in  H.R.  4S09  to  have  encountered 
from  financial  inytitutions  during  the  last  Congress  was,  in  my  opinion,  likewise 
based  upon  the  potential  effectiveness  of  the  FTC's  pending  "holder  in  due 
course"  rule  in  preserving  consumers  defenses  against  third  parties  which  ac- 
quire obligations,  rather  tlian  upon  any  unfairness  perceived  in  the  rulemaking 
procedures  at  the  Commission. 

Another  consideration  in  favor  of  rulemaking  authority  for  the  FTC  is  that 
it  afford  the  greatest  opportunity  for  consumers  to  play  a  significant  role  in 
the  development  of  consumer  protection  law.  While  consumeis  have  intervened 
in  some  FTC  adjudicative  proceedings''  they  have  been  deuied  the  right  to  in- 
tervene in  others.''  In  rulemaking  proceedings,  on  the  other  hand,  consumers  can 
readily  avail  themselves  of  the  opportunity  to  testify  at  FTC  rulemaking  hear- 
ings and  to  submit  couiments  on  the  public  record  for  Commission  consideration 
in  rulemaking  proceedings.  Furthermore,  since  they  need  not  obtain  the  services 
of  a  skilled  trial  attorney  in  rulemaking  proceedings — as  they  must  to  be  effec- 
tive in  adjudicative  proceedings — consumers  can  participate  without  great  re- 
source expenditures.  Finally,  if  the  FTC  does  not  have  rulemaking  authority 
then  consumers  do  not  have  the  right  contemplated  by  the  Administrative  Pro- 
cedures Act,  which  states : 

Each  agency  shall  give  an  interested  person  the  right  to  petition  for  the 
issuance,  amendment,  or  repeal  of  a  rule." 
For   all   of  the   reasons,   we  have   no   doubt  that   the    FTC    should    have   the 
authority  to  develop  rules  of  law  througli  the  rulemaking  process. 

Hopefully,  the  Court  of  Appeals  decision  will  be  handed  down  before  the 
deliberations  on  this  bill  are  far  along  in  the  legislative  process,  and  the  FTC's 
rulemaking  authority  will  have  been  affirmed.  In  that  event,  we  hope  that  Sec- 
tion 203  will  be  deleted  from  this  Bill.  Some  discussion  of  this  position  is  in 
order,  since  the  provisions  of  Section  203  go  beyond  the  authority  to  the  proce- 
dures required  in  the  rulemaking  process. 

It  should  be  noted,  first,  that  FTC  rulemaking  under  §6(g)  of  the  FTC  Act 
are  subject  to  the  procedural  requirements  of  the  Administrative  Procedures 
Act,  as  previously  mentioned.  Section  553,  Title  5  USC  are  designed  to  assure 
due  process  in  the  rulemaking  process.  But  §  203  would  add  restrictions  which 
could  impede  that  process. 

The  provision  which  causes  greatest  concern  would  permit  cross-examination 
of  witnesses,  subject  to  FTC  limitations.  Section  203(2)  (A)  provides  ia  part: 
.  .  .  During  any  such  oral  hearing,  the  Commission  shall  include  an  op- 
portunity for  cross-examination,  but  only  to  the  extent  and  in  a  manner  nec- 
essary and  appropriate  in  view  of  the  nature  of  the  issue  or  issues  involved, 
as  determined  by  the  Commission. 


«  The  Court  did  let  the  NLRB  order  stand  on  other  .aroimds. 

TE.g.,  Firestone  Tire  if-  Rubher  Co.,  3  Trade  Reg.  Rep.  para.  20.  112    (FTC  1972). 

*  See  ITT  Continental  Baking  Co..  Inc.,  FTC  Docket  No.  8860,  Commission  Order 
den.ving  motion  to  intervene,  is.sned  February  10,  19711. 

9  Title  5  USC,  §  553(e).  Although  we  are  not  aware  that  this  provision  has  been 
advanced  as  the  basis  for  the  argument  that  the  FTC  has  the  rulemaking  authorit,y  under 
Its  present  statute,  and  although  it  can  be  argued  that  this  is  a  procedural  provision 
applicable  only  to  those  agencies  which  have  otherwise  express  rulemaking  authority,  it 
appears  to  contemplate  the  rulemaking  authority  as  an  inherent  power  of  an  adminis- 
trative agency. 
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It  is  not  clear  on  the  face  of  that  language  whether  the  Commission  must 
in  each  proceeding  permit  some  cross-examination,  even  if  in  a  particular  one 
it  may  determine  that  no  cross-examination  is  necessary  or  appropriate  in  view  of 
the  issues  to  be  considered.  It  is  not  clear,  when  there  are  a  variety  of  parties, 
whether  the  FTC  can  group  various  interests  in  order  to  reduce  the  number  of 
parties  conducting  cross-examination.  It  is  not  clear  to  what  extent  the  formal 
rules  of  evidence  would  limit  such  cross-examination.  Suppose,  for  instance  that 
the  FTC  were  to  permit  cross-examination  of  an  industry  witness  by  a  consumer 
representative  or  by  another  industry  party  of  adverse  interests.  To  what  extent 
must  questions  be  responded  to  if  properly  put  to  the  witness?  Must  the  Commis- 
sioners rule  on  witness  claims  that  a  full  response  would  involve  disclosure  of 
trade  or  financial  secrets?  The  procedures  could  become  bogged  down  in  a  manner 
not  at  all  conducive  to  effective  rulemaking,  because  cross-examinaton  is  a 
technique  for  adducing  evidence  which  was  developed  for  use  in  proceedings 
which  are  adversary  in  nature  and  which  involve  a  limited  number  of  parties. 
It  was  evolved  in  proceedings  designed  to  determine  liability  for  past  actions 
and  not  prospective  public  policy-making. 

This  is  not  to  suggest  that  in  some  circumstances  the  questions  elicited  through 
cross-examination  would  not  be  helpful.  But  the  potential  burden  created  would 
seem  to  outweigh  potential  benefits.  This  is  especially  so  since  the  rulemaking 
process  provides  other  means  for  getting  at  the  answers  which  might  be  ad- 
duced through  cross-examination.  One  way  is  that  interested  parties  can, 
before  or  after  oral  hearings,  submit  statements  or  evidence  in  rel'uttal.  A  party 
which  believes  that  a  witness  has  additional  evidence  or  holds  views  which  were 
not  brought  out  during  oral  hearings  can  submit  a  statement  to  that  effect  of  the 
FTC,  and  if  the  Commission  believes  that  the  answers  would  be  useful  or  are 
essential  to  fairness,  it  can  request  submissions  in  response  to  such  questions, 
and  even  issue  orders  to  file  formal  reports,  if  necessary.^" 

Obtaining  such  answers  through  cross-examination,  however,  raises  the  spec- 
tre of  the  celebrated  FDA  proceeding  to  establish  a  product  identity  standard  for 
peanut  butter,  through  a  rulemaking  process  which  permitted  cross-examination 
of  witnesses.  That  proceeding  took  about  ten  years.  We  l^elieve  th.it  the  rule- 
making process  would  be  equally  fair  and  far  more  effective  without  cross- 
examination — a  method  of  adducing  evidence  more  appropriate  to  adjudication 
which  necessarily  impedes  the  legislative  process. 

Also  of  some  concern,  which  could  be  dispelled  without  changing  the  text  of 
H.R.  20,  is  the  provision  of  §  203(2)  (A)  (iii)  which  requires  the  Commission,  in 
connection  with  any  rulemaking  proceeding  to  : 

hold  an  informal  hearing  at  which  interested  persons  may  comment  only 
on  the  proposed  rule.  .  .  . 
An  oral  hearing,  of  course,  is  not  objectionable,  and  is  even  desirable.  The 
FTC  in  the  course  of  its  rulemaking  proceedings  invariably  provides  for  such 
hearings.  Such  hearings  are  provided  for.  but  not  made  mandatory,  under  the 
Administrative  Procedures  Act."  The  clarification  needed  is  whether  the  FTC 
can  limit  the  number  of  witnesses  or  cumulative  testimony  in  the  course  of  such 
hearings.  It  is  possil)le  that  attempts  to  burden  the  FTC's  rulemaking  proceed- 
ings could  occur  in  the  instance  of  a  particularly  controversial  proposed  rule 
which  would  apply  to  a  substantial  number  of  affected  parties.  Where  the 
provisions  for  ox-al  presentation  are  i^ermisslve,  as  in  the  Administrative  Pro- 
cedures Act.  the  authority  to  reasonably  restrict  the  length  and  cumulative 
effect  of  testimony  is  implied.  Where,  as  in  the  provision  of  §203(2)  (A)  (iii), 
the  provision  for  oral  presentation  by  interested  parties  are  mandatory,  such 
authority  is  not  necessarily  implied.  The  legislative  intent  to  grant  such  author- 
ity should  be  established. 

A  third  provision  of  concern  is  contained  in  the  provision  governing  appeals. 
The  right  to  appeal  from  a  promulgated  rule  prior  to  attempted  enforcement 
is  appropriate,  and  the  FTC  conceded  the  appropriateness  of  this  procedure  in 
the  Refinerrf  case.  However,  the  provision  permitting  the  Court  of  Appeals  to 
order  consideration  of  additional  facts  after  FTC  has  promulgated  a  rule — 
where  the  petitioner  shows  that  there  are  additional  material,  data,  views,  or 
arguments  which  on  reasonable  grounds  petitioner  failed  to  adduce  during  the 


1"  Thp  authority  for  the  PTC  to  order  the  filing  of  special  reports  is  contained  in  S  6(b) 
of  the  FTC  Act  There  is  no  apparent  reason  wliy  such  an  order  could  not  be  issued  in  a 
rulemaking  proceeding,  although  6(b)  orders  are  normally  issued  in  investigations  and 
econonnc  studies. 

^  §  553(c),  Title  5  use. 
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rulemaking  proceeding— seems  to  create  the  possibility  of  manufactured  delay. 
The  Administrative  Procedures  Acf^  already  permits  an  interested  party  to 
"petition  for  the  issuance,  amendment  or  repeal  of  a  rule."  [Emphasis  added.] 
When  the  FTC  issued  the  original  version  of  its  octane  rule,  it  required  the 
posting  of  octane  rating  numbers  measured  by  the  so-called  "research"  method. 
Thereafter,  Texaco,  Inc.,  the  nation's  largest  refiner,  in  a  letter  to  the  FTC, 
stated  its  objections  to  the  reliability  of  that  method.  Treating  this  as  a  petition 
to  amend  the  rule,  the  FTC  re-opened  the  record,  received  additional  evidence, 
and  hired  its  own  consultant.  The  result  was  a  modified  rule  providing  for  use 
of  the  "averaged  laboratory  method"  of  determining  octane  ratings."^  Thus,  it 
is  clear  that  practice  at  the  FTC  is  to  fairly  treat  any  issues  of  substance  which 
indicate  the  need  to  reconsider  the  substance  of  a  rule  based  on  new  or  addi- 
tional evidence.  To  provide  for  an  additional  process  intended  to  reach  the  same 
result  could  only  increase  the  costs  involved  in  preparing  and  filing  formal  legal 
pleadings  and  in  adding  an  additional  step  to  an  already  satisfactory  process. 
In  conclu.sion.  we  believe  that  the  FTC  clearly  requires  the  rulemaking  aurhor- 
ity,  and  that  if  the  present  existence  of  that  authority  is  not  affirmed  by  the 
Courts  in  pending  litigation  legislation  to  establish  the  authoriy  is  needed.  We 
believe  thuc  the  rulemaking  procedural  requirements  of  the  Administrative 
Procedures  Act  are  adequate  to  assure  due  prOv.ess  in  FTC  rulemaking  hearings, 
but  that  if  additional  requirements  are  to  be  adopted,  the  objections  we  have 
stated  to  portions  of  §  203  merit  consideration. 

EXPA^-SION  OF  FTC  AUTHOKITY  TO  HATTERS  "AFFECTING  COMMEBCE" 

The  present  juri.sdiction  of  the  Federal  Trade  Commission  is  limited  to  mat- 
ters "in  commerce",  except  un.der  special  statutes  such  as  the  Truth  in  Leudiug 
Act  which  are  not  premised  on  the  commerce  clause  of  the  Constitution.  Section 
201  of  H.R.  20  would  extend  jurisdiction  to  acts  or  practices  which  affect  com- 
merce. At  a  time  when  the  FTC  is  seeking  to  better  allocate  its  resources  to 
bring  a  lietter  return  for  each  law  eniTtrcement  dollar  invested,  we  think  it  is 
important  to  cianfy  rhat  this  extension  of  jurisdiction  is  not  for  the  puriwse  of 
turning  the  FTC  into  what  former  Chairman  IMiles  Kirkpatrick  called  a  "giant 
neighborhood  law  firm."  There  are  two  important  potential  uses  of  this  expanded 
jurisdiction  which  do  not  involve  wholesale  litigation  against  small  rjerchants 
who  are  not  engaged  in  interstate  commerce. 

One  is  that  the  FTC's  Trade  Regulation  Rules — assuming  it  has  or  is  given  the 
rulemaking  authority — would  apply  to  such  business  activities  and  could  focus  on 
significant  unfair  or  deceptive  practices  primarily  engaged  in.  or  engaged  in  to  a 
substantial  extent,  by  businesses  which  are  not  "in  commerce",  but  which  "affect 
commerce."  The  "holder  in  due  course  rule",  now  under  consideration  by  the  FTC, 
is  such  a  rule.  It  involves  preservation  of  consumers  legal  defenses  against  third 
parties  which  acquire  consumer  financial  obligations.  While  a  substantial  por- 
tion of  the  problem  may  be  "in  commerce",  another  substantial  portion  is  not.  The 
ability  of  the  FTC  to  promulgate  a  rule  covering  those  parties  and  practices 
which  merely  "affect  commerce"  is  significant. 

The  other  potential  use  of  the  expanded  jurisdiction  is  to  bring  demonstration 
cases,  using  FTC  expertise  and  resources  to  define  and  proceed  against  unfair  and 
deceptive  practice.  State  and  local  consumer  protection  agencies,  which  may  not 
have  the  experience,  resources  or  expertise  to  fashion  new  and  effective  remedies 
in  some  consumer  areas  could  then  utilize  the  FTC's  working  models  for  law  en- 
forcement at  the  local  level. 

INJUNCTIVE   AUTHORITY 

We  believe  that  the  Federal  Trade  Commission  clearly  should  be  authorized 
to  seek  Federal  Court  injunctions  pending  its  own  administrative  actions  when 
prompt  cessation  of  allegedly  unfair  or  deceptive  actions  is  in  the  public  interest. 
Where  a  company  engaged  in  harmful  acts  or  practices  is  recalcitrant,  litigation 
with  the  FTC  can  be  protracted  over  a  matter  of  years.  The  famous  Geritol  case. 
Matter  of  J.B.  Williams  Co.,  which  required  more  than  a  decade  of  litigation 
merely  to  reach  a  final  order,  is  the  most  prominent  example  of  protraction.  Sec- 
tion 204  would  give  the  FTC  the  authority  to  seek  preliminary  injunction  in  ap- 
propriate cases.  It  would  not.  however,  reach  the  situation  encountered  in  the 
Williams  case,  however,  in  which  order  violations  continued  for  more  than  four 


^  §  5.53(e),  Title  5,  U.S. C. 

M  See  36  Fed.  Reg.  354,  7309, 16120,  23S71. 
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years  before  the  FTC  finally  obtainefl  a  court  order  reqiTlring  payment  of  sub- 
stantial penalties  for  continued  violation  of  the  FTC  s  cease  and  desist  order. 
Section  204  authority  shoiild  be  extended  to  suclr  situations  as  well. 

MISSI^"G   PKOVISIONS 

In  tlie  last  Congress,  HLR.  4809  conti'.ined  two  provisions  which  would  have 
greatly  increased  the  FTC's  deterrent  effect  upon  unfair  and  deceptive  trade 
practices.  One  would  have  permitted  the  FTC  to  order  redress  of  consumer 
injuries  arising  out  of  unfair  or  deceptive  acts  or  practices  which  are  violations 
of"  §  5(a)  (1)  of  the  FTC  Act.  The  other  would  have  authorized  thhe  FTC  to  seek 
penalties  of  up  to  .$10,000  each  for  knowing  violations  of  the  unfair  or  deceptive 
acts  or  practices  prohibition  of  that  Section.  Neither  provision  is  included  in 
H.R.  20. 

Because  FTC  resources  are  very  limited  in  view  of  the  universe  of  problems 
with  wliicli  they  are  authorized  to  deal,'^'  any  measures  which  provide  effective 
deterrence  are  of  great  importance.  Tiie  threat  of  an  FTC  complaint  l)eing  issued 
is  only  a  deterrent  to  the  extent  that  unfavorable  publicity  v.-ill  affect  a  company's 
sales  adversely,  and  to  the  extent  that  lost  sales  will  probably  exceed  tne  ad- 
vantages of  continuing  the  unfair  or  deceptive  practice  until  the  FTC  has 
obtained  a  faial  cease  and  desist  order.  The  consumer  redress  and  civil  penalty 
provisions  would  give  the  FTC  the  power  to  make  continuance  of  ^ucb  practices 
unpr.'ifitable  as  well  as  illegal.  That  deterrent  would  make  the  FTC  much  more 
effective  than  it  presently  can  be  in  flagrant  cases.  We  hope  the  addition  of  the 
previously  proposed  provisions  will  be  considered. 


Statement  of  Robert  J.  Klein  at  the  Hearings  Before  the  i^kdeual  Trade 
Commission  on  Automobile  Warranties,  February  6,  1969 

My  name  is  Robert  J.  Klein.  I  am  economics  editor  of  Consumer  Reports,  the 
monthly  magazine  of  Consumers  Union  of  the  U.S.,  Inc.,  "'"'S  Washington  Street. 
Mount  Vernon,  X.Y.  Consumers  Union  is  a  nonprofit  membership  organization 
chartered  in  1936  under  the  laws  of  the  State  of  New  York  to  provide  information 
and  counsel  to  consumers  about  goods  and  services  and  about  the  manae'ement 
of  family  expenditures.  The  financial  support  of  Consumers  Union  comes  from 
its  1.350.000  members,  subscribers  and  newsstand  buyers.  We  accept  no  support 
from  any  commercial  organization.   Cor,SHmer  Reports  carries  no  advertising. 

Besides  testing  and  reporting  test  results  on  products.  Consumer  Eeixirts  pub- 
lishes general  information  for  consumers  on  health  and  medicine,  the  economics 
of  the  market  place  and  the  legislative,  judicial  and  regulatory  actions  of  gov- 
ernment affecting  consumer  welfare.  The  automobile  is,  of  course,  a  major  sub- 
ject of  interest,  both  as  a  product  and  as  a  cause  of  other  expenditures  for 
credit,  insurance,  gasoline,  and  repairs.  One  of  my  assignments  for  the  past 
three  years  has  been  to  gather  information  about  new  car  wananties.  their 
changing  provisions,  their  legal  and  economic  implications  and  the  degree  to 
which  their  terms  are  fulfilled. 

The  comparative  reliability  and  dura'oility  of  competing  makes  and  models  of 
cars  has  always  been  of  major  concern  to  our  readers.  But  reliability  and  dura- 
hility  are  difficult  to  predict  on  the  basis  of  a  few  thousand  miles  of  road  testing 
and  laboratory  checks.  Therefore  aliout  20  years  ago.  Consumers  Union  began 
to  collect,  thi'ough  its  Annual  Questionnaire  to  members,  a  pool  of  data  on  the 
frequency  of  repairs  to  their  cars.  And  since  1953  frequency-of-repair  records  on 
most  makes  and  models  of  domestic  cars  and  some  foreign  cars  have  been 
included  in  many  of  our  ear-test  reports. 

Quality  control  on  automobile  assembly  lines  and  in  dealer  make-ready  began 
a  lo'i.TT  decline  in  jP55  when  Detroit  revved  up  prorUietion  for  its  iirst  7-million- 
car  sales  year.  It  has  been  the  observation  of  Consumers  Union  that  quality 
control  has  remained  poor  ever  since.  The  industry,  conscious  of  a  crisis  of  con- 
fidence in  its  products.  l>egan  extending  the  warranty  period. 

The  express  warranty  on  consumer  products  is  not  what  it  seems  to  be.  As 
the  Federal  Trade  Commission  Staff  Report  on  Automobile  Warranties  points 
out.  the  manufacturer  issues  his  written  warranty  with  the  intention  of  limiting 


"  The    current   FTC   bnd?et    and    the    administr.ntion's    proposed    FTC    budget    for    the 
coming  fiscal  year  are  both  in  the  neighborhood  of  $.30  million. 
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his  liability  for  damages  that  may  result  from  defective  products.  The  Uniform 
Commercial  Code  gives  him  that  opportunity  to  disclaim  what  otherwise  would 
be   an   implied   w^arranty    of   merchantability    and    fitness    for    customary    and 

intended  use.  ^      „  ,.    .^ 

Quite  soon  after  the  auto  makers  began  extending  the  time  and  mileage  limits 
in  their  warranties  as  a  means  of  regaining  consumer  confidence,  Consumers 
Union  noted  an  increase  in  reader  mail  complaining  that  dealers  would  not  or 
could  not  keep  the  promises  expressed  in  new-car  warranties.  Such  a  trend,  if 
real,  needed  pinning  down,  and  so  the  1904  Annual  Questionnaire  included  some 
inquiries  directed  solely  to  CU  members  who  had  purchased  a  new  car  in  the 
preceding  five  years. 

The  data  thus  collected  confirmed  a  high  level  of  dissatisfaction  both  with 
the  condition  of  new  cars  as  received  and  with  the  servicing  of  defects  under 
warranty.  When  FTC  investigators  requested  the  data  two  years  ago,  v»e  were 
only  too  happy  to  furnish  it.  We  were  pleased  to  note,  when  the  staff  study  was 
finally  released  late  last  year,  that  our  data  lent  substantial  evidence  to  the  ease 
against  the  automobile  industry  for  nonperformance  of  service  under  warranty. 
We  can  heartily  endorse  most  of  the  Iiei.(»rt.  especially  when  it  says  "the  con- 
clusion is  inescapiible  that  general  performance  under  warranty  often  is  un- 
satisfactory to  a  great  many — actually  millions — of  now  car  buyers."  Such  a 
finding  by  a  responsible  Federal  agency  is  welcome,  although  belated  in  light 
of  a  decade  or  more  of  irresponsiltle  warranty  claims. 

We  can  nov/  add  another  year's  experience  by  CU  members  to  the  warranty 
picture.  The  results  of  the  1968  Annual  Questionnaire,  which  were  not  available 
in  time  for  inclusion  in  the  FTC  StafE  Report,  showed  no  improvement.  As  in  the 
earlier  surveys  referred  to  in  your  Staff  Study,  one-third  of  the  respondents  were 
dissatisfied  with  the  condition  of  their  new  cars,  and  among  the  dissatisfied 
group  one  new-car  owner  in  four  reported  that  tlie  dealer  did  not  correct  the 
defects.  Those  same  ratios  prevailed  in  the  previ(jus  surveys,  except  for  a  some- 
what lower  level  of  dissatisfaction  with  in-warranty  repairs  among  1966  respond- 
ents. While  the  FTC  Staff  Report  is  correct  in  observing  that  our  Annual  Ques- 
tionnaire respondents  [although  those  replying  to  our  warranty  questions  num- 
ber 50,000]  are  ncitiier  a  random  nor  a  scientific  sampling  of  the  car-owning 
population,  the  exi.erience  of  our  ovvn  automobile  test  program  suggests  that  CU 
readers  are,  if  anything,  overly  tolerant  of  new-car  defects.  Virtually  none  of 
the  automobiles  that  we  purchase  are  defect-free. 

Each  year,  it  seems,  the  auto  makers  vow  to  improve  th.ir  a^oembly  line  qual- 
ity control  and  dealer  preparation  procedures.  They  made  that  vow  again  last 
July,  after  meeting  with  FTC  representatives. 

Yet  each  year,  the  new  cars  that  we  buy  seem  about  as  carelessly  put  together 
as  the  year  before.  On  the  1969  models  tested  thus  far  by  CU,  defects  attributable 
to  bad  design,  assembly  or  adjustment  averaged  36  per  car.  That's  actually  more 
than  twice  as  many  defects  on  average  as  turned  up  in  the  1967  models  tested. 
And  the  mail  from  readers  continues  to  report  a  similar  sloppiness  in  the  manu- 
facture of  their  new  cars. 

As  the  Staff  Report  makes  eminently  clear,  the  FTC's  mail  is  full  of  horror 
stories  frOiU  car  owners.  We  get  them,  too.  Complete  and  utter  lemons  nre,  we 
ti'ust,  few  and  far  between,  and  quite  understandably  the  sourness  increases 
with  the  telling  about  it.  There  are  outright  lemons,  of  course,  and  the  owners 
are  rightly  upset.  They  have  been  cheated  by  an  unroadworthy  hulk  for  which 
they  paid,  perhaps,  several  thousand  dollars  and  for  which  the  monthly  pay- 
ments implacably  fall  due  even  though  the  car  slands  immobile.  But  for  every- 
one who  buys  a  lemon,  millions  probably  go  through  about  what  Consumers 
Union  does  with  its  new  cars.  Here  is  a  typical  defect  list  for  one  of  our  test  cars. 
It  happens  to  be  a  1969  Chevroler  Impala  sedan,  but  it  might  just  as  well  have 
been  a  Ford,  Chrysler,  Anserican  Motors  or  foreign-made  model : 

The  pollution  control  valve  hose  interfered  with  the  choke  and  stopped  it  from 
working;  the  exhaust  system  was  incorrectly  InRtal'ed:  the  carburetor  float  was 
too  low ;  bent  linkage  in  the  accelerator  pump  rendered  the  pump  ineffective ; 
the  engine-idling  fuel  mixture  was  too  rich ;  wind  noise  was  excessive ;  the  rear 
axle  whined ;  the  front-wheel  caster  was  out  of  specification :  the  left  front 
wheel  bearing  was  loose ;  the  accelerator  pedal  was  not  fully  installed :  the  tire 
pressures  were  wrong :  headlights  were  improperly  aimed ;  front  seat  track 
latches  were  improperly  adjusted ;  the  right  front-door  window  did  not  travel 
freely  in  its  rear  guide ;  the  fuel  gauge  was  grossly  inaccurate ;  a  parking  brake 
cable  interfered  with  a  rear  coil  spring ;  fins  were  damaged  on  the  air-conditioner 
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condenser ;  the  speedometer  ticked  and  the  needle  wavered ;  engine  oil  seeped  from 
the  main  bearing  seals ;  the  steering  wheel  wasn't  centered ;  excess  headliner 
material  hung  down  over  the  back  window ;  a  bumper  bolt  was  missing ;  a  fender 
shim  was  loose ;  and  so  on,  for  a  total  of  33  defects. 

Most  people  who  have  bought  a  new  ear  will  recognize  the  syndrome.  Our  auto 
testei-s  refer  to  it  as  the  do-it-yourself  auto  assembly  kit. 

While  the  car  bought  in  the  retail  market  by  Consumers  Union  are  no  repre- 
sentative sampling  of  national  production,  we  do  become  intimate  with  30  to  40 
new  cars  a  year.  And  to  make  sure  dealers  and  manufacturers  have  no  opportunity 
to  doctor  them  up  for  us,  we  almost  always  buy  from  dealer  inventory.  After  the 
usual  haggling,  the  price  we  pay  is  perhaps  a  little  higher,  on  average,  than  other 
customers  pay.  We're  in  a  hurry  to  start  testing  and  buy  many  cars  at  or  shortly 
after  new-model  introduction  time,  when  prices  are  usually  firmest. 

The  dealers  from  whom  we  buy  include  small-town  and  big-city  agencies.  This 
year  we  bought  from  dealers  in  three  states,  Connecticut,  New  York  and  Penn- 
sylvania. Dealers  and  service  managers  know  the  cars  belong  to  Consumers  Union 
because  we  register  them  in  the  organization's  name.  Although  in  general  we  man- 
age to  establish  decent  working  i-elationships  with  service  i>ersonneI  and  although 
we  usually  know  far  more  than  the  average  customer  does  about  what's  wrong 
with  our  cars  and  what  it  takes  to  fix  them,  the  problem  of  getting  defects  cor- 
rected is  nevertheless  serious. 

No  amount  of  dealer  good  will  helps  very  much  when  seiwice  personnel  are  in- 
competent and  parts  are  unobtainable.  Repeatedly,  we  experience  both  those  short- 
comings when  we  need  in-warranty  service.  The  most  frequent  display  of  incom- 
petent service  is  in  problems  of  front-end  alignment.  Rarely  is  a  car  delivered  to 
us  in  proper  alignment.  It  has  been  our  experience  that  dealers  do  not  check  on 
wheel  alignment  when  they  prepare  cars  for  delivery.  The  factory  should  have 
taken  care  of  it.  of  course,  but  seldom  doep.  A  cynic  would  observe  that  the 
moment  a  customer  drives  his  new  car  out  of  the  show  room,  his  warranty  ex- 
pires on  front  wheel  alignment.  And  CU's  auto  testers  have  long  since  stopped 
paying  the  $15  or  so  dealers  charge  for  alignment  service.  Whether  because  of 
faulty  equipment,  incompetence  or  both,  they  seldom  do  it  right.  So  we  do  it  our- 
selves. 

The  usual  consequence  of  misaligned  front  wheels  is  abnormally  fast  tire 
wear.  That  costs  money  and  may  be  hazardous.  Most  misalignments  are  minor, 
but  one  or  two  of  our  cars  a  year  come  with  their  front  ends  grossly  out  of  line. 
If  that  ratio  holds  true  nationally,  175.000  to  200.000  new  cars  each  year  reach 
the  highways  in  similarly  dangerous  condition.  AVhen  the  front  wheels  are  badly 
out  of  line,  a  car  becomes  hard  to  handle  in  some  situations. 

Our  experience  al.-io  indicates  an  epidemic  of  badly  aimed  headlights — another 
safety  hazard.  Furthermore,  our  dealers  have  bad  records  when  it  comes  to  cor- 
recting rain  leaks,  rattles,  bodywork  defects,  and  wind  noises  from  improperly 
fitted  doors  and  vent  windows. 

Once  in  a  while  a  dealer  will  give  us  "the  sunshine  treatment."  That's 
what  you  call  it  when  you  leave  the  car  for  correction  of  a  list  of  defects,  and 
after  at  most  a  cursory  bit  of  attention  the  dealer  lets  the  car  sit  out  in  the  lot 
for  a  few  days  before  telling  you  it's  ready.  Most  service  managers  know  better 
than  to  treat  Consumers  Union  that  way.  Even  so,  the  level  of  competence  with 
which  warranty  work  is  done  on  our  cars  is  depressingly  low.  We  find,  as  most 
ear  owners  do,  that  service  people  are  usually  harried  by  shortages  of  mechanics. 
Consistent  with  the  FTC  Staff  Report  findings,  many  dealers  have  told  us  that 
they  use  their  lowest-grade  manpower  on  warranty  work  because  manufacturers 
refuse  to  pay  dealers  a  fair  price  for  doing  that  kind  of  work. 

We  recently  read  with  some  surprise  press  reports  of  testimony  to  the  contrary 
given  in  these  hearings  by  Paul  L.  Lorenz,  marketing  vice  president  of  the  Ford 
Motor  Company.  He  said,  evidently,  that  in  most  dealerships  there  is  little  or 
no  differential  between  Ford's  warranty  labor  rate  and  the  labor  rates  its  dealers 
charge  their  paying  customers.  It  appears  that  Mr.  Lorenz  was  unaware  of  the 
position  his  company  is  taking  in  a  suit  challenging  the  constitutionality  of  a  new 
Tennessee  law  aimed  at  improving  warranty  service.  The  law  requires  car 
manufacturers  to  pay  their  dealers  the  fnll  cu=^^omer  rate  for  work  done  under 
warranty.  According  to  AutomfAive  News  for  May  13,  19GS,  all  lour  manufacturers 
have  filed  suit  to  stop  the  law  from  going  into  effect.  And  according  to  the  same 
source.  Ford  Motor  Company's  legal  brief  estimates  that  the  law  would  cause 
a  35  per  cent  increase  in  the  company's  warranty  payments. 
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The  Tennessee  approach,  if  it  stands  up  in  court,  could  do  some  good.  But  it 
won't  solve  the  problem  of  parts  shortage.s,  which  sometimes  delay  the  correction 
of  new-car  defects  for  many  weeks.  Consumers  Union's  experience  leads  us  to 
believe  that  the  manufacturers  make  an  inadequate  effort  to  distribute  a  com- 
plete supply  of  spare  parts  for  their  new  models.  In  the  current  model  year,  for 
example,  we  have  had  to  wait  more  than  a  month  for  a  replacement  switch  to 
make  the  tail  lights  operate  on  a  1969  Plymouth  Suburban i  and  an  equally  long 
time  for  a  base  for  the  jack.  A  1969  Pontiac  still  has  a  gaping  hole  in  the  dash- 
board where  an  air  conditioner  diftuser  spool  .should  be;  we've  been  waiting 
since  December  10  for  delivery  of  a  spring  clip  to  hold  the  spool  in  place.  It  took 
six  weeks  for  Ford  to  replace  a  defective  part  on  our  1969  Galaxie's  air  condi- 
tioner, and  10  weeks  for  it  to  replace  a  defective  automatic  speed  control  in 
our  Mercury  Monterey.  American  Motors  holds  our  record — six  and  a  half 
months— for  delay  in  sending  a  part. 

In  some  cases,  we  cannot  continue  testing  a  car  for  want  of  a  replacement 
part.  The  hardship  for  an  individual  car  owner  may  be  more  serious.  He  can 
suffer  loss  of  income,  the  extra  expense  of  renting  a  car  or,  at  the  very  least, 
prolonged  inconvenience.  Automobile  manufacturers  attempt  to  take  refuge  in 
their  warranties  from  responsibility  for  out-of-pocket  losses  attributable  to 
new-car  defects.  The  following  language  is  from  a  typical  1969  warranty :  "Ford 
assumes  no  responsibility  for  loss  of  use  of  the  vehicle,  loss  of  time,  inconven- 
ience or  other  consequential  expense." 

To  put  it  bluntly,  the  automobile  dealers  and  manufacturers  are  at  each  others' 
throats,  and  the  "consumer  is  paying  the  consequences.  And  the  question  Con- 
sumers Union  would  like  answered  is  this.  Why  di<ln't  the  Federal  Trade  Com- 
mission start  filing  complaints  against  the  manufacturers  and  dealers  many  years 
ago  for  making  false  and  deceptive  advertising  claims  about  warranties  and  for 
making  promises  in  those  warranties  that  they  would  not  or  could  not  keep? 

The  FTC  is  assumed  to  protect  the  general  public  as  a  by-product  of  the 
philosophy  that  fraudulent  sellers  unfaiiiy  deprive  honest  sellers  of  a  part  of 
their  rightful  market.  Your  Staff  Report  puts  in  writing  what  has  been  stai-ing 
automobile  owners  in  the  face  for  years.  With  the  competition  failing  to  honor 
warranty  promises,  a  manufacturer  or  dealer  who  attempted  to  supply  a  fair 
warranty  and  live  up  to  it  may  be  pricing  himself  out  of  the  market. 

The  FTC  docket  is  replete  with  enforcement  actions  against  firms  for  false  dis- 
closures and  misrepresentations  in  their  warranties.  Tbe  Trade  Regulation  Re- 
ports of  the  Commerce  Cleaning  House  contain  eight  pages  of  citations  on 
warranties  and  guarantees.  You  have  prosecuted  firms  for  their  failure  to  honor 
terms  of  guarantees.  In  cases  involving  a  list  of  products  and  services  from  al- 
coholism treatment  to  water  heaters,  you  have  prohibited  firms  from  representing 
products  as  guaranteed  when  the  guarantor  failed  to  honor  the  terms  of  the  guar- 
antee. You  have  in  at  least  a  couple  of  instances  cited  warranty  misrepresenta- 
tions in  the  sale  of  used  cars.  But  one  looks  in  vain  for  a  warranty  misrepresenta- 
tion complaint  against  an  automobile  manufactiirer  or  new-car  dealer. 

Things  have  now  become  so  rough  that  calls  for  help  are  coming  from  inside 
the  industry.  An  editorial  in  the  April  1.5,  1968  issue  of  Automotive  Neivs,  for  in- 
stance, accuses  auto  makers  of  advertising  the  long-term  warranty  "in  such  a 
way  as  to  lead  people  to  believe  it  protects  them  to  a  greater  degree  than  it  does. 
The  makers  make  the  promises.  The  dealers  must  provide  the  customer  with  the 
moment  of  truth  in  which  he  learns  what  is  really  covered  and  what  is  not." 

Meanwhile,  some  courts  have  forged  ahead  of  the  FTC  in  their  concern  for 
abuse  of  warranties.  The  Staff  Report  cites  a  couple  of  such  cases.  One  of  the 
most  eloquent  opinions  that  has  come  to  Consumers  Union's  attention  was  ren- 
dered by  a  Tennessee  court  in  Ford  Motor  Company  versus  Lonon  (Tenn.  1966, 
398  S.W.  2d  240)  : 

The  world  of  merchandising  is,  in  brief,  no  longer  a  world  of  direct  con- 
tract ;  it  is,  rather,  a  world  of  advertising  and,  when  representations  ex- 
pressed and  disseminated  in  the  mass  communication  media  and  on  labels 
(attached  to  the  goods  themselves)  prove  false  and  the  user  or  consumer  is 
damaged  by  reason  of  his  reliance  on  those  representations,  it  is  diflScult  to 
justify  the  manufacturer's  denial  of  liability  on  the  sole  ground  of  absence 
of  technical  privity.  Manufacturers  make  extensive  use  of  newspapers,  pe- 
riodicals and  other  media  to  call  attention,  in  glowing  terms,  to  the  qualities 
and  virtues  of  their  products,  and  this  advertising  is  directed  at  the  ultimate 
consumer.  .  .  .  Under  these  circumstances,  it  is  highly  unrealistic  to  limit 
a  purchaser's  protection  to  warranties  made  directly  to  him  by  his  immediate 
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seller.  The  protection  he  really  needs  is  against  the  manufacturer  whose  pub- 
lished  representations  caused  him  to  make  the  purchase. 

Consumers  Union  would  urge  the  FTC  to  take  those  words  as  gospel.  Com- 
pare the  adavertising  of  new  automobiles  with  the  wording  of  the  warranties  and 
the  national  pattern  of  performance,  or  lack  of  same,  under  warranty  terms 
such  as  they  are.  And  crack  dovvu  on  those  whose  representations  are  false  and 
deceptive  or  whose  promises  are  not  kept.  You  would  be  serving  the  best  inter- 
ests of  not  only  consumers  but  also  tiie  automoltlle  industry.  Tliat  industry  now 
suffers  from  its  lost  reputation  in  world  markets  and,  if  we  may  say  so,  it  is 
seriously  undermini]>,i;  public  confidence  in  our  economic  system. 

Consumers  Union  would,  next,  recommend  the  promulgation  of  a  Trade  Regu- 
lation Rule  on  automobile  warranties.  AVe  would  like  to  see  among  its  pro\'i- 
sions  the  following : 

No  automol;ile  shall  be  represented  as  guaranteed  or  warranted  if  the  issuer 
of  the  warranty  attempts  to  disclaim,  in  the  warranty  itself  or  in  any  other 
place  in  the  sales  contract,  his  liabilities  under  implied  warranty.  In  other 
words,  make  the  car  makers  cross  out  of  their  warranties  the  standard  statement 
that  says,  "This  warranty  is  expressly  in  lieu  of  any  other  express  or  implied 
warranty,  condition  or  guarantee  on  the  vehicle  or  any  part  tliereof,  including 
any  implied  warranty  of  nierehantability  or  fitness,  and  of  any  other  obliga- 
tion on  the  part  of  the  [the  manufacturer  or  dealer].''  While  some  courts  have 
brushed  aside  that  attempted  disclaimer,  others  have  continued  to  abide  by  it. 
We  had  a  letter  last  year  from  a  reader  who  told  of  how  Chrysler  Motors  suc- 
cessfully defended  itself  against  his  suit  for  breach  of  warranty  in  a  small  claims 
court.  The  company  representative,  he  said,  "had  merely  to  point  to  the  manufac- 
turer's cop-out  clause  ...  to  make  his  point.  Case  settled  in  favor  of  defendants. 
The  judge  stated  that  the  warranty  seemed  designed  more  to  protect  the  manu- 
facturer from  such  cases  than  to  protect  the  consumer."  (Devlin  versus  Darn- 
brough  and  Grange,  Case  No.  17640,  San  Mateo  County  Municipal  Coiirt,  Cali- 
fornia.) 

A  good  Trade  Regulation  Rule  would  also  state  : 

No  automobile  shall  be  represented  as  guaranteed  or  warranted  if  the  issuer 
attempts  to  disclaim  liability  for  consequential  damages.  The  way  warranties 
are  now  written  gives  the  manufacturers  strong  defense  against  claims  for  ex- 
penses resulting  from  loss  of  use  of  the  car.  Far  worse,  the  warranty  language 
attempts  to  limit  liability  to  replacement  of  a  defective  part ;  but  if  the  defect 
causes  damage  to  other  parts  of  the  ear  or  to  other  property,  the  manufacturer 
again  cops  out.  Indeed,  current  warranty  language  even  seeks  to  disclaim  lia- 
bility for  bodily  injuries  caused  by  manufacturing  defects — in  defiance  of  court 
decisions  and  sales  laws  to  the  contrary. 

A  good  Trade  Regulation  Rule  would  state  : 

No  automobile  shall  be  represented  as  guaranteed  or  warranted  unless  the 
issuer  is  prepared  to  replace  the  automobile  itself  in  the  event  of  serious  defects 
which  the  manufacturer  or  dealer  cannot  or  does  not  remedy,  and  so  states  in  the 
warranty. 

A  good  Trade  Regulations  Rule  for  automobile  warranties  would  prohibit  the 
manufacturer  and  dealer  to  disclaim  liability  for  d^-fects  to  tires  and  batteries. 
It  would  prohibit  open-ended  lists  of  parts  excluded  from  warranties,  to  writ : 
"this  warranty  does  not  apply  to  parts  replacements,  mechanical  adjustments, 
repairs  or  other  servicing  normally  made  or  required  as  maintenance,  such  as 
replacing  spark  plugs,  condensers"  and  so  on.  It  is  the  "such  as"  clause  that 
opens  up  Pandora's  box.  Any  exclusions  from  the  warranty  should  be  limited  to 
items  specifically  named. 

The  foregoing  are  by  no  means  offered  as  a  complete  and  comprehensive  pro- 
posal for  a  Trade  Regulation  Rule.  We  do  hope  you  will  consider  them,  however, 
in  your  rule-making,  which  we  trust  will  follow  closely  upon  these  hearings. 

Much  of  what  needs  to  be  done  lies  beyond  the  present  reach  of  the  Federal 
Trade  Commission  Act.  This  nation  is  dependent  on  the  private  automobile  to 
get  us  to  work,  to  the  store  and  to  the  centers  of  community  life.  We  spend  per- 
haps 15  per  cent  of  our  income,  per  average  household,  to  buy,  finance,  fuel,  main- 
tain and  insure  the  family  car  or  cars.  The  national  economic  health  is  measured 
by  annual  new-car  sales.  The  automobile  may  be  a  blessing  or  a  curse,  but  for 
the  foreseeable  future  it  will  have  us  in  its  grip. 

As  your  Staff  Report  and  these  hearings  demonstrate,  buying  a  new  car  repre- 
sents a  major  risk  of  financial  injury.  Yet  the  buyer  finds  himself  at  a  serious 
disadvantage  when  he  sits  down  in  the  showroom  booth  with  the  salesman. 
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Willie  they  bargain  over  the  price,  there  will  be  no  negotiability  when  it  eome.s 
to  the  wsrnmty.  That  part  of  the  sales  contract  is  dictated  by  Detroit.  The  buyer 
cau  take  it  or  lea^  e  it.  He  takes  it,  of  course  as  ^Yrit'ten,  word  for  word  set  down 
by  skilled  lawyers  in  the  seller's  employ.  The  great  majority  of  buyers  have  little 
understanding-  of  the  implicaaons  in  the  warranty,  and  those  few  who  under- 
stand the  manufacturer's  intentions  can  do  notlung  about  strengthening  their 
own  end  of  the  bargain. 

In  the  opinion  of  Consumers  Union,  an  expres;i  warranty  is  a  necessary  part 
of  the  neu-car  sales  contract.  Because  the  customei-  is  helpless  to  win  reason- 
able terms,  (  ongress  should  establish  by  law  some  minimum  standard  warranty 
terms  and  disclosures  to  be  required  in  all  new-car  sales  contracts.  The  idea  is 
not  new.  It  is  contained  in  the  Federal  Motor  Vehicle  Warranty  Act  (S.  2727) 
sponsored  by  former  Senator  Hayden  in  the  last  Ccngiess. 

Federal  legislation  should,  to  begin  wiih,  chucK  into  the  scrap  lieap  the  privity 
doctrine.  Courts  should  have  no  problem  recognizing  the  three-party  nature  of  the 
contract  for  purchase  of  a  new  automobile.  Som(>  courts  continue  to  throw  out 
suits  W'heu  evidence  of  privity  is  Jacking.  In  the  Tennessee  case  cited  and  a  later 
Florida  case  (Manheim  versus  Ford  :\Iotor  Company  et  al),  iov»er  courts  had 
ruled  that  owners  of  defective  automobile;:  could  nor  maintain  a  breach  of  war- 
ranty action  against  the  manufacturers  l»ecause  of  lack  of  privity  of  contract. 

The  Department  of  Transportation  should  be  assigned  to  promulgate  a  mini- 
mum standard  for  warranty  terms.  As  a  matter  of  public  policy,  the  standards 
should  be  designed  to  put  economic  incentives  behind  the  drive  for  high  levels  of 
quality  control  at  the  factory.  Manufacturers  cannot  realistically  be  expected 
to  raise  their  quality  standards  voluntarily  unless  it  costs  more  not  to  raise  them. 
For  example,  the  standard  could  include  a  requirement  that  new-car  owners 
must  be  furnished  with  either  a  substitute  car  or  the  money  to  rent  one  if  they 
were  deprived  of  the  use  of  their  own  car  for  more  than  one  day  while  defects 
w-ere  being  corrected.  The  standard  also  could  lay  down  conditions  under  which 
the  manufacturer  would  have  to  replace  a  defective  automobile  instead  of  making 
further  efforts  at  repairing  it. 

A  crucial  part  of  any  Federal  warranty  law  is  its  provisions  for  self-enforce- 
ment. Senator  Hayden's  bill  proposed  compulsory  arbitration  of  disputes  between 
buyers  and  dealers.  Perhaps  the  representative  of  the  American  Arbitration  Asso- 
ciation, who  I  understand  will  be  testifying  in  a  few  days,  can  outline  a  practical 
national  arbitration  system. 

Consumers  have  difficulty  asserting  their  rights  in  court  because  of  that  old 
obstacle — high  legal  fees.  An  acceptable  arbitration  system  would  minimize  those 
fees.  We  wotild  hope,  in  any  case,  that  a  Federal  automobile  warranty  law  would 
provide  for  economic  damages  beyond  those  in  the  warranty  claim  itself.  Courts 
should  be  instructed  to  award  successful  litigants  high  enough  damages  to  pay 
reasonable  legal  fees  and  any  other  financial  losses  arising  from  the  dispute. 
Likewise,  the  complainant  whose  case  fails  should  pay  the  defendant's  costs. 

Commissioner  Elman  makes  the  point  that  car  manufacturers  should  have  no 
right  to  set  a  time  or  mileage  limit  on  their  obligation  to  correct  their  own  mis- 
takes. We  agree  with  him.  For  purposes  of  seeking  damages  in  court,  there  should 
be  no  such  limitation.  But  for  the  day-to-day  adjttstment  of  the  many  rather 
petty  defects  in  the  typical  new  car,  some  kind  of  written  rules  are  certainly 
necessary.  A  national  standard  should  set  some  minimum  warranty  period  dur- 
ing which  most  types  of  parts  failure  w^ould  automatically  fall  under  the  heading 
of  manufacturing  defect.  Manufacturers  would  be  free  to  compete  with  each  other 
in  extending  the  express  warranty  period.  But  they  should  not  be  permitted  to 
disclaim  implied  warranty. 

The  regressive  trend  in  current  warranties  has  been  well  covered  in  the  Staff 
Report  and  in  these  hearings.  There  is  no  doubt  that  shortened  warranties  and 
sharply  curtailed  transferability  will  cost  car  owners  money.  Dr.  Haddon  also 
raises  important  questions  about  the  adverse  effect  of  the  new  warranties  on  the 
auto  maker's  ability  to  discover  defects  and  contact  a  maximum  number  of  owners 
of  defective  vehicles. 

Ironically,  the  long-term  warranties  of  the  past  few  years  may  have  received 
unfair  blame  for  the  current  conflict  between  mantifacturers  and  dealers.  Con- 
sumers Union's  adverse  experiences  with  warranty  service  almost  always  arise 
well  within  the  present  over-all  12,000-mile  or  12-month  limit.  We  usually  trade 
in  our  cars  before  then.  The  great  majority  of  defects  in  any  new  car  will  reveal 
themselves  by  that  time.  You  need  not  take  Consumers  Union's  word  for  it.  The 
same  observation  was  made  last  spring  by  John  Hinkley,  a  Utah  Dodge  dealer 
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and  chairman  of  the  National  Automobile  Dealers  Association's  Service  and 
Parts  Committee.  He  is  quoted  as  follows  by  Automotive  News: 

"On  one  band,  long  warranties  produce  some  benefits  for  dealers.  On  the  other, 
the  things  which  trouble  dealers  in  the  warranty  area  could  continue  to  trouble 
them  if  time  and  mileage  limits  were  sharply  reduced." 

Mr.  Hinkley  went  on  to  say,  in  so  many  words,  that  dealers  pass  their  troubles 
along  to  their  customers.  If  an  industry  ever  needed  someone  to  referee  its  in- 
ternal conflicts,  the  auto  industry  needs  one  now.  In  the  opinion  of  Consumers 
Union,  the  FTC  should  have  stepped  into  the  ring  years  ago.  We  urge  you  to  step 
in  now  and  impose  some  penalties  for  low  blows.  Until  you  do,  the  consumer 
will  continue  to  take  most  of  the  punishment. 

Yxx.  Moss.  Mi\  Ware. 

Mr.  Waee.  To  summarize  your  position,  I  gather  that  you  support 
H.R.  20.  What  you  are  saying  is  you  would  like  to  see  some  revision  in 
Ime  \Yitli  your  remarks  and  your  statement,  as  I  gather  it.  I  am  sure 
we  all  commend  that  effort. 

I  have  one  question  that  crossed  my  mind,  and  that  is :  You  discussed 
the  decision  to  average  the  two  octane  rating  methods  as  being  a  better 
method.  The  question  is,  since  they  are  comparative,  wouldn't  you  have 
i\\Q  same  result  if  you  select  either  one  of  the  two,  or  maybe  I  missed 
your  point  on  it  ? 

Mr.  SiLBERGELD.  Well,  my  point  was  that  the  companies  themselves 
pointed  out  that  neither  of  the  two  by  itself,  especially  the  one  to  which 
they  objected,  was  adequate.  They  didn't  object  by  supporting  the 
other  but  rather  by  suggesting  that  some  other  method  than  the  two 
present  measurements  would  be  appropriate.  My  point  was  that,  sim- 
ply by  proceeding  on  the  basis  of  the  kind  of  record  which  really  could 
not  be  developed  in  a  judicial  type  proceeding  they  came  up  with  a 
measurement  which  both  the  industry  and  consumers  conceded  was 
superior  to  the  one  originally  selected. 

Mr.  Ware.  I  get  your  point,  now  it  is  the  procedure  to  be  followed. 

Mr.  SiLBERGELD.  That  is  right.  If  you  sue  a  company  for  nondis- 
closure, you  can't  issue  cease  and  desist  orders  against  respondents  for 
their  failure  to  disclose  a  particular  measurement  that  was  never  in 
use.  Yet  that  particular  respondent  itself  might  recommend  that  meas- 
urement if  it  were  to  construct  one  which  it  would  say  was  most  useful. 
^  Mr.  Ware.  Turning  to  the  amount  of  testifying  and  cross-examina- 
tion and  so  forth  in  the  proceedings,  is  it  your  belief  that  this  would 
unnecessarily  draw  out  the  proceedings,  just  a  matter  of  participation 
of  interests  and  so  forth,  or  do  you  feel  that  the  parties  will  abuse  this 
procedure,  that  the  parties  will  abuse  this  procedure  to  delay  the  case, 
say  like  asking  about  the  content  of  peanuts  in  the  peanut  butter  ? 

]Mr.  SiLBERGELD.  The  experience  to  date  is  that  the  interested  parties 
do  use  it.  As  I  mentioned,  there  were  over  100  witnesses  in  what  was 
already  a  drawnout  proceeding  in  the  care  labelling  rule.  The  Com- 
mission does  tolerate  that.  My  fear  is  that  if  the  right  is  granted  ab- 
solutely, with  regard  to  some  particular  rule — and  I  am  not  saying  it 
will  happen  in  every  proceeding,  or  many  proceedings — but  with  re- 
gard to  a  particular  rule,  especially  one  that  is  sensitive  because  it 
would  prevent  the  continued  shift  of  money  from  consumers  to  sellers 
through  a  particular  practice  which  woulcl  be  the  subject  of  the  pro- 
posed rule,  it  would  be  used  to  greatly  delay  the  proceedings  in  that 
case. 

Mr.  Ware.  Your  remedy  to  those  who  are  denied  that  is  what 
again  ? 
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Mr.  SiLBERGELD.  Well,  with  regard  to  those  who  might  be  denied — 
I  don't  see  that  anybody  ever  has — but  in  the  instance  of  those  who 
might  be  denied,  it  is  the  practice  of  the  Federal  Trade  Commission 
to  allow  all  representative  parties  to  testify.  That  is,  if  a  group  of 
witnesses  have  the  same  point  to  make,  they  will  let  a  few  of  those 
witnesses  make  the  point  to  the  point  where  the  testimony  becomes 
unnecessarily  cumulative.  I  am  quite  sure  there  is  no  evidence  that 
in  a  rulemaking  proceeding  the  Federal  Trade  Commission  has  ever 
kept  any  point  of  view  from  being  presented  at  oral  testimony. 

I  might  make  an  additional  point  with  regard  to  oral  presentation 
at  a  Federal  Trade  Commission  rulemaking  proceeding.  That  is,  from 
talking  to  FTC  people  who  handle  these  proceedings  it  is  my  impres- 
sion they  give  much  greater  weight  to  the  written  submissions,  simply 
because  of  the  pressure  of  time  and  the  number  of  witnesses  who  want 
to  testify.  They  normally  limit  witnesses  to  15  or  20  minutes,  or  at 
the  most  a  half-hour,  which  at  best,  in  view  of  their  desire  to  question 
witnesses,  permits  a  10-  or  15-minute  summary  presentation. 

When  a  witness  has  a  technical  submission,  or  has  lengthy  or 
legally  based  objections  which  require  some  kind  of  expansive  pres- 
entation, those  do  not  get  heard  in  full  at  an  oral  presentation  by 
witnesses.  They  get  much  more  attention  in  full  and  in  detail  when 
they  are  su])mitted  in  writing  for  the  record.  I  am  told  that  the  staff 
that  deals  with  the  rulemaking  process,  once  the  oral  hearings  are 
over,  sits  down  and  goes  over  every  one  of  those  in  great  detail,  making, 
if  not  formally  typed  and  distributed  copies,  at  least  for  their  own 
use,  written  summaries  of  each  of  the  objections  and  very  carefully 
analyzes  the  data  that  is  submitted.  The  written  submissions,  especially 
where  the  information  is  technical  or  based  upon  legal  arguments,  get 
equal  and  even  greater  weight  than  oral  j^resentation.  And  so  the  oral 
presentation  does  not  really  extend  the  influence  which  any  witness 
would  have  on  the  Commission's  decision. 

Mr.  Ware.  In  any  rulemaking  procedure,  you  would  give  the  Com- 
mission the  authority  to  determine  these  30*0,  or  the  representatives, 
to  use  the  extreme  case,  the  300  seeking  to  participate  ? 

Mr.  SiLBERGELD.  It  would  to  a  certain  extent.  Normally,  their  pro- 
cedure is  this.  They  publish  in  the  "Federal  Kegister,"  and  also 
tlirough  their  regular  mailing  service,  notice  of  a  deadline  by  which 
persons  wishing  to  file  written  presentations  and  desiring  to  be 
heard  in  proposed  testimony  must  notify  the  FTC.  The  written  sub- 
mission goes  into  the  record  whether  they  are  selected  to  be  heard 
or  not. 

Suppose  at  a  point  they  found  300  witnesses  who  wished  to  testify 
on  a  particular  mle.  They  would  have  to  go  over  the  written  submis- 
sion or,  if  none  was  made,  despite  the  request,  find  out  what  points 
were  to  be  raised  and  identify  point  by  point  what  the  witness  wanted 
to  raise  and  group  those  witnesses.  So  some  of  those  who  wanted  to 
present  the  same  points  would  have  to  be  eliminated. 

Quite  frequently  where  all  the  members  of  a  trade  association  or 
industry  want  to  present  the  same  points,  and  do  not  raise  different 
points, 'it  is  quite  economical,  from  both  the  industry's  point  of  view 
and  Trade  Commission's  point  of  view  to  permit  the  trade  asso- 
ciation to  present  the  testimony.  If  additional  members  of  that  asso- 
ciation or  that  industry  have  additional  points  to  make,  those  who 
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have  the  additional  points  could  be  invited.  Of  course,  then  those  addi- 
tional points  can  be  made.  But  permitting  300  witnesses  to  make 
precisely,  or  almost  precisely,  the  same  objections  or  suggestions  with 
regard  to  a  rule,  in  my  view,  goes  far  beyond  the  requirements  of 
administrative  due  process. 

Mr,  Ware.  Those  who  would  be  represented  by  a  trade  association 
who  felt  they  had  something  unique  or  additional  to  offer  would 
raise  this  question  with  the  staff  and  they  would  make  a  decision? 

]Mr.  SiLBERGELD.  They  could  if  they  wished.  They  could  certainly 
point  out  at  the  beginning  that  they  wanted  to.  They  could,  in  their 
separate  requests  to'testify.  which  could  be  presented  separately  from 
their  proposed  testimony."^point  out  they  wish  to  raise  questions  which 
they  do  not  believe  other  witnesses  will  raise.  In  my  view,  the  FTC 
would  go  out  of  their  way  to  assure  fairness.  As  a  matter  of  fact,  in  the 
octane  case  again,  to  bring  up  a  prime  example  of  due  process  in 
rulemaking,  they  already  had  promulgated  a  rule  requiring  one  of  the 
presentlv  used  methods  of  measuring  octane,  when  Texaco  sent  them 
a  letter 'suggesting  that  the  method  selected  was  not  the  most  ap- 
propriate method.  FTC  treated  that  letter,  even  though,  as  I  under- 
stand, it  was  not  specifically  requested  to  be  so  treated,  as  a  petition 
to  amend  the  rule  imder  the  Administrative  Procedure  Act,  they  re- 
opened the  hearings  and  took  hundreds  of  additional  pages  of  evi- 
dence: thev  hiredtheir  own  consultant  to  evaluate  Texaco's  claim 
and  to  develop  the  data  necessary  to  arrive  at  the  averaging  method 
which  they  came  up  with. 

]Mr.  Ware.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Eckhardt. 

Mr.  Eckhardt.  Mr.  Silbergeld.  I  thhik  it  might  be  appropriate  to 
bring  to  your  attention  something  about  the  history  of  this  intermediate 
rulemaking  standard  and  what  the  rationale  has  been  on  this  com- 
mittee, because  what  has  been  done  on  the  Product  Safety  Act,  what  is 
being  contemplated  in  this  act,  and  in  the  Toxic  Substances  Act  con- 
stitute. I  think,  the  base  for  a  new  type  of  procedure  with  respect  to 
this  kind  of  rulemaking.  I  might  say  that  the  rationale  in  all  of  those 
three  acts  was  based  on  the  fact  that  these  acts.  I  think,  envisage  rule- 
making which  is  a  little  different  from  the  rulemaking  that  might 
have  b^en  envisaged  originally  in  section  553  of  the  Administrative 
Procedure  Act. 

I  think  the  rulemaking  envisaged  there  was  more  or  less  the  type 
of  rule  that  is  similar  to  a  statute  that  governs  a  great  number  of  parties 
in  a  similar  way.  like  rules  of  the  Federal  Power  Commission,  rules 
of  the  SEC.  rules  of  the  Federal  Communications  Commission,  and 
other  agencies.  But  when  we  began  to  write  some  acts  the  rule  might 
be  very  precise  and  aimed  very  sharply  at  a  particular  manufacturer, 
or  a  particular  product  in  the  case  of  the  product  safety  bill,  or  the  same 
is  true,  I  think,  with  respect  to  the  Toxic  Substances  Act.  This  is  a 
little  wider,  but  still  I  think  it  looks  to  the  same  general  type  of 
rulemaking. 

We  felt  that  once  the  rule  was  made  that  was,  as  a  practical  matter, 
the  end  of  it,  because  the  rule  would  be  sufficiently  precise  to  leave 
little  room  for  argument  as  to  whether  or  not  it  was  valid.  The  real 
question  in  dispute  is  whether  the  rule,  in  the  first  place,  was  fair  in 
identifying  a  product  as  being  a  dangerous  substance,  or  in  this  partic- 
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ular  case,  whether  or  not  a  particular  type  of  warranty  wliich  might 
be  limited  to  a  relatively  small  number  of  transactions  was  fair  and 
reA'ealing,  or.  of  course,  since  we  are  dealing  with  the  total  Federal 
Trade  Commission's  rulemaking  authority,  we  envisaged  the  same 
type  of  niles  that  might  apply  to  relatively  small  situations.  I  think 
you  might  agree  with  me  that  what  we  are  looking  at  here  is  a  little 
disparate  from  that  which  is  controlled  like  section  553.  of  the  Admin- 
istrative Procedure  Act  and  is  termed  '"Rulemaking'"  than  that  which 
is  governed  by  section  554  of  that  act,  and  those  that  follow,  relatmg 
to  adjudicatory  procedures. 

I  gather  you  don't  disagree  with  our  philosophy  on  this,  but  I 
think,  in  our  zeal  to  aiford  fairness,  we  may  have  also  brought  into 
the  case  an  opportunity  for  delay,  is  t liat  your  view  ? 

Mr.  SiLBERGELD.  Congressman  Eckhardt.  I  think  that  is  probably 
right.  I  must  sa}^  with  regard  to  cross-examination  I  have,  as  I  pointed 
out.  some  real  problems  about  that  because  it  brings  into  question  the 
ndes  of  eA-idence  and  the  right  to  appeal  rulings.  But  with  regard 
to  the  requirement,  for  instance,  for  an  oral  hearing,  or  with  regard  to 
requirement  that  representative  witnesses  he  heard,  or  that  all  parties 
be  permitted  to  submit  data  and  views  in  writing,  and  that  all  of  those 
submissions  be  made  part  of  the  public  record,  and  the  record  be  made 
available,  and  that  those  views  be  considered  in  writmg  the  rule,  1 
don't  have  any  problem  with  that. 

It  is  when  we  get  to  the  point  where  the  Commission  has  no  control 
over  the  number  of  witnesses  it  must  hear  that  I  begin  to  have  some 
problems. 

Mr.  Eckhardt.  Yes.  The  Product  Safety  Act  contains  a  later  per- 
fection of  the  approach  taken  by  section  203(2)  (A)  here  with  respe<?t 
to  hearings  that  I  believe  would  answer  the  questions  you  are  raising. 
That  act.  Public  Law  92-573,  says : 

Au  order  under  section  (c)  or  (d)  may  be  issued  only  after 'an  opportimlty 
for  hearing-  in  accordance  with  section  554  of  title  5,  T-uited  States  Code,  except 
that  if  the  Commission  detemiines  that  any  person  who  wishes  lo  pavticipate  in 
such  hearing  is  a  part  of  a  class  of  participants  Avho  share  an  Identity  of  interest 
the  Commission  may  limit  such  person's  participation  in  such  hearing  to  partici- 
pation through  a  single  representative  designated  by  such  class  or  by  the  Com- 
mission if  such  class  fails  to  designate  such  a  representative. 

Do  you  feel  it  answers  the  auestion  of  a  proliferation  of  witjiesses? 

Mr.  SiLBERGELD.  "Well,  certainly  it  would  give  the  Commission  dis- 
cretion. T  am  simply  not  certaii^..  First  of  all,  I  am  not  certain  that 
the  kinds  of  rules  the  Federal  Trade  Commission  has  been  dealing 
with  are  specifically  the  kinds  of  questions  that  arise  before,  for  in- 
stance, the  Product  Safety  Commission — if  we  ever  get  a  Product 
Safety  Commission — or  before  the  Food  and  Drug  Administration, 
for  instance,  in  which,  for  one  thing  we  are  fi-equently  dealijig  "with 
products  which  involve  limited  or  even  one  manufacturer  or  supplier 
who  may  have  existent  patent  rights  and  which  involve  very  teclihical 
questions  about  the  constniction  or  chemical  content  of  that  ])roduct. 

Mr.  Eckhardt.  I  must  say  here  what  I  read  you  wa-^  a  modification 
in  this  bill  of  adjudication  under  an  order,  so  actually  it  gave  a  greater 
flexibility  with  respect  to  the  Commission's  authoritythere.  biit  by 
analogy  it  would  seem  to  me  that  the  same  lenience  "with  respect  to 
rulemaking,  a  hearing  in  rulemaking,  limited  by  the  Commissioner's 
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authority  to  designate  a  class,  would,  be  appropriate.  I  really  think 
that  the  language  we  have  here  would  give  that  authority,  but  I  recog- 
nize there  might  be  some  ambiguity. 

Mr.  SiLHKRGELD.  Well,  as  I  read  the  language  in  section  203,  there  is 
authority  to  limit  cross-examination,  but  not  the  number  of  witnesses. 

Mr.  EcKHARDT.  Well,  that  depends  on  how  you  read  some  of  this 
language,  ''hold  an  informal  hearing  at  which  interested  persons  may 
comment  orally  on  the  proposed  rule." 

Now,  you  have  to  hold  a  hearing,  and  j'ou  have  to  let  interested  per- 
sons comment  as  to  whether  or  not  you  have  to  let  every  person  who 
has  any  degree  of  interest  to  comment,  I  suppose  is  a  question  of 
interpretation. 

I  suggest  that  we  might  write  in  there  language  like  this:  "Hold  an 
informal  hearing  at  which  interested  persons  or  representative  inter- 
'Bsted  parties  as  designated  by  the  hearing  officer,"  and  that  might  take 
care  of  the  problem  you  suggest  here. 

Mr.  SiLBKRGELD.  I  tliiuk  that  probably  would.  My  real  objection  was 
the  lack  of  discretion  as  I  read  that  section.  If  it  is  written  to  be 
assured,  I  think  it  will  not  only  meet  the  objection  but  describe  what 
goes  on  at  the  FTC  right  now. 

Mr.  EcKHARDT.  The  other  point  of  cross-examination  I  think  is 
pretty  well  taken  care  of  in  proposed  language  of  H.R.  5356  in  the 
Toxic  Substance  Control  Act  proposal  for  1973.  It  reads  like  this,  and 
this  is  on  page  18  of  that  act,  2(A)  :  "Except  as  provided  in  para- 
graph (B),  during  any  such  oral  presentation,  the  administrator 
shall  include  an  opportunity  for  cross-examination  to  such  extent 
and  in  such  manner  as  the  Administrator  considers  necessary  and 
appropriate  in  view  of  the  nature  of  the  issue  or  issues  involved  and 
the  number  of  participants  and  the  nature  of  their  interests,"  which 
is  similar  to  this  language,  but  we  add  (B)  : 

If  only  a  single  interested  person  participates  in  a  proceeding  to  promulgate 
a  rule  under  subsection  (a),  or  if  the  Administrator  determines  that  all  partic- 
ipants are  members  of  a  single  class  sharing  an  identity  of  interest,  the  Admin- 
istrator shall  afford  such  single  interested  person  or  representative  of  such 
class  (as  designated  by  the  participants  of  such  class)  an  opportunity  to  conduct 
cross-examination  to  the  same  extent  that  cross-examination  is  permitted  under 
section  556  of  title  5,  United  States  Code. 

Mr.  SiLBERGELD.  You  scc,  the  problem  of  pointing  that  kind  of 
requirement  at  the  Federal  Trade  Commission,  as  I  view  it,  is  that 
there  will  never  be  that  kind  of  rulemaking  proceeding  at  the  FTC. 
First  of  all,  you  will  have,  in  any  rulemaking  proceeding,  consumer 
interests,  and  industry  interests,  which  already  gives  you  two  inter- 
ested persons,  and  frequently  the  consumer  interest  will  involve  more 
than  one  viewpoint,  so  you  will  have  more  than  one  class  of  interested 
consumers. 

Mr.  EcKHARDT.  Well,  I  think  it  would  have  to  be  modified  to  say 
"the  Administrator  should  afford  such  single  interested  persons  or 
representatives  of  such  class  or  classes."  Frankly,  I  think  very  strongly 
that  it  is  necessary  to  afford  some  cross-examination  here  and  though 
I  agree  with  you,  the  Commission  frequently  does  give  much  greater 
weight  to  written  testimony  than  to  oral  testimony  and  cross-examina- 
tion, I  don't  believe  or  agree  that  that  is  desirable. 

For  instance,  I  think  it  would  be  extremely  undesirable  for  this 
committee  to  simply  study  your  statement  rather  than  your  response 
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to  questions.  To  me  the  more  important  thing-  is  the  oral  proceeding. 
I  may  suggest  this  to  you,  that  in  most  of  the  bills  we  have  drawn 
recently  we  have  provided  for  review  on  the  basis  of  overturning  the 
determination  of  the  Commission  on  the  basis  of  there  being  no  sub- 
stantial evidence  on  the  record  as  a  whole  to  support  it. 

Under  that  standard,  cross-examination  may  be  extremely  impor- 
tant, pai-ticularly  considering  the  fact  of  the  meaning  and  implica- 
tion of  ''on  the  record"'  as  a  whole.  There  may  be  times  when  written 
material,  written  factual  presentation,  as  they  stand,  constitute  sub- 
stantial evidence,  but  when  cross-examination  is  brought  forward 
they  simply  dwindle  into  nothing.  I  feel  it  is  only  fair  to  permit 
cross-examination,  although  I  certainly  do  agree  it  should  be  limited 
in  such  a  manner  as  not  to  make  the  hearing  so  unwieldy  as  to  delay 
the  making  of  the  rule. 

Mr.  SiLBEROELD.  Well,  let  me  respond  by  suggesting  that  if  cross- 
examination  becomes  part  of  this  kind  of  proceeding,  that  there  must 
also  be  some  kind  of  determination  as  to  compulsion  of  witnesses  to 
answer  questions,  and  as  to  what  kind  of  appeals  will  or  will  not  be 
po-mitted  from  tlie  exclusion  of  answers  or  the  requiring  of  answers. 
I  can  well  imagine,  for  instance,  in  the  octane  ruling,  as  I  stated 
before,  the  Commission  would  have  permitted  one  or  more  consumer 
representatives  to  be  among  parties  engaging  in  cross-examination, 
asking  Exxon,  for  instance,  to  disclose  the  number  of  gallons  of  100- 
and  94-octane  gasoline  which  they  sell — Avhich  I  believe  is  not  a 
matter  of  public  record  and  not  known  to  consumers— and  asking 
them  how  much  money  would  be  transferred  in  their  estimation,  and 
whether  they  had  any  documents  which  estimate  the  amount  of  sav- 
ings to  consumers.  I  can  imagine  the  company  would  very  strongly 
resist,  resist  providing  it  unless  compelled. 

Mr.  EcKHARDT.  What  would  happen  if  the  Commission  asked  for 
it?  Would  they  not  have  the  ])ower  of  subpena  to  get  it? 

Mr.  SiLBERGELD.  Tlicy  would  have  power  of  subpena  to  get  it,  but 
what  bothers  me  is  what  would  happen  if  the  party,  if  another  party 
asked  for  it.  If  the  Commission  wanted  to  ask  for  it,  they  could  get 
it  even  before  they  started  the  formal  oral  hearings  and  they  could 
apply  in  the  issue  of  a  6(b)  order,  for  instance,  Avhicli  is  pait  of 
their  investigatory  process.  But  if  a  party  were  permitted  to  cross- 
examine  and  wanted  to  ask  that  question,  and  if  the  Commission 
had  not,  they  only  have  an  opportuiiity  to  raise  that  under  these 
procedures  at  the  cross-examination.  And  then  the  company's  refusal 
to  provide  that  information  would  result  in  a  substantial  legal  hassle 
as  to  whether  it  could  be  compelled. 

Mr.  EcKHARDT.  That  is  not  very  difficult.  For  instance,  in  NLRB 
hearings,  I  forget  precisely  whether  or  not  the  attorneys  for  the 
companv,  in  a  case  where  a  union  is  accused  of  an  unfair  labor  prac- 
tice and  a  companv  is  sitting  with  the  attorney  for  the  Board,  has 
direct  power  of  subpena,  I  am  inclined  to  think  he  simply  appeals 
to  the  utilization  of  the  Board's  power,  and  it  is  usually  granted  as 
a  material  matter  or,  for  instance,  take  a  lawyer  for  a  miion  in  an 
unfair  labor  practice  by  an  employer,  I  think,  as  I  recall,  the  method 
of  obtaining  information  is  to  request  the  agency  to  issue  a  subpena, 
which  is  always  complied  with. 
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I  mean  there  is  no  real  difficulty  there  if  the  matter  is  material, 
although  I  think  it  is  only  proper  that  the  agency  control  the  pro- 
ceeding so  that,  let's  say,  the  consumer's  representative  in  the  case 
we  envisaged,  or  say  the  union  or  the  company's  representative  is 
carrying  the  case  in  a  wrong  direction  that  may  be  disastrous  to  the 
ultimate  result,  the  control  remains  in  the  Commission. 

I  think  it  should  be  there,  but  it  would  seem  to  me  that  all  that 
would  have  to  be  done  would  be  for  the  consumer  representative,  in 
a  proper  manner  or  in  a  proper  matter,  to  ask  the  agency  to  obtain 
the  information.  I  would  not  be  too  concerned  about  the  agency 
refusing  it.  It  seems  to  me  that  the  main  fault  of  an  agency  is  the 
failure  to  move  at  all  rather  than  to  move  once  spurred  to  act  and, 
furthermore,  I  don't  find  any  real  difficulty  with  representatives  of 
agencies  that  are  in  the  first  line  of  fire,  they  are  usually  enthusiastic 
people  that  want  to  get  the  job  done.  If  that,  too,  is  aborted,  it  is 
much  more  likely  to  come  from  above. 

Mr.  SiLBERGELD.  I  agree  with  that  obsei-vation,  but  I  already  see 
this  process,  for  instance :  We  start  off  with  a  single  question  at  a  rule- 
making proceeding,  say  a  request  for  data  which  the  company  declines 
to  provide  without  compulsory  process.  The  Commission,  I  take  it, 
at  that  point  has  to  rule.  This  means  a  meeting  of  the  five  Commis- 
sioners at  some  point,  probably  the  next  agenda  meeting,  and  if  they 
approve,  an  instruction  is  issued  to  the  General  CounseFs  Office  to 
draft  a  6(b)  is  ordered  and  transmittal  of  that  back  to  the  (\)mmis- 
sion  at  another  Commission  consideration  during  some  agenda  meet- 
ing to  approve  or  disapprove  the  form  in  which  the  6(b)  's  are  drafted. 
Then,  transmittal  to  the  Secretary  for  instruction  to  deliver  the  6(b)  "s, 
and  transmittal  to  companies.  The  companies  may  respond  with  re- 
quest for  delay  on  the  grounds  it  will  take  more  than  30  days  to  get 
that  material  back. 

I  can  see.  even  if  one,  and  especially  if  a  substantial  number,  of  these 
questions  result  in  requests  for  data,  that  this  in  fact  could  result  in 
a  very  drawn  out,  substantially  drawn  out  kind  of  proceeding. 

]Mr.  EcKHARDT.  I  shall  certainly  look  back  and  sort  of  revive  my 
memory  about  NLEB  procedures,  but  as  I  recall  they  are  pretty  simple. 
If  vou  anticipate  information  is  needed,  you  simply  fill  out  a  very 
simple  form  saying  these  witnesses  are  sought  to  be  subpenaed,  and 
they  will  be  subpenaed  in  advance  and  will  be  there  for  the  hearing. 
If  the  matter  is  a  question  that  constitutes  something  coniparable 
to  subpena  duces  tecum,  you  simply  write  out  at  the  hearing  and 
usually  the  hearing  officer  makes  tlie  determination  right  there  without 
going  back  to  the  agency  at  all,  or  in  most  instances  he  says,  "Will 
the  company,  or  will  the  union  supply  the  information  requested"? 
And  usually  it  is  acceded  to,  knowing  that  the  request  can  be  backed 
up  by  subpena  power.  I  really  don't  see  all  of  that  difficulty,  though, 
if  we  need  to  write  language,  because  we  can  always  do  that,  and  I 
don't  think  it  is  a  problem  that  is  at  all  difficult  in  framing  language 
to  afl'ord  this  authority. 

Mr.  SiLBERGELD.  Well,  my  last  response  then.  Congressman,  is  I 
hope  that,  if  we  are  going  to  have  cross-examination,  language  will 
be  written  to  take  into  consideration  these  problems.  The  problem  is 
of  appealing  those  questions  and  eliciting  of  data,  some  of  which, 
unlike  in  NLRB's  procedures  where  the  question  is,  frequently,  "What 
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happened  ?"  or  "What  did  you  provide  or  didn't  you  provide?"  or  How 
many  people  voted  in  the  election?"  may  involve  financial  data  that 
may  be  strewn  all  over  the  company's  recordkeeping  system.  So  I  hope 
those  considerations  will  be  tended  to  in  drawing  that  language  up. 

Mr.  EcivHARDT.  Consider  another  analogy,  consider  labor  arbitra- 
tion where  there  is  really  no  power  of  subpena  in  most  States  anyway. 
The  failure  to  produce  information,  after  request,  is  frequently  taken 
by  the  arbitrator  as  indicating  no  evidence  to  overcome  whatever 
evidence  is  available  by  the  other  party.  So  there  are  always  pressures 
of  bringing  information  when  it  is  requested,  and  from  that  light, 
whether  the  subpena  power  is  available  or  not. 

Incidentally,  in  voluntary  arbitration,  surprisingly,  a  large  amount 
of  information  is  adduced  without  subpena  power. 

Mr.  SiLBERGELD.  That  may  be  the  case. 

I\Ir.  EcKiiARDT.  Thank  vou.  Mr.  Chairman. 

Mr.  !^Ioss.  Mr.  McCollister. 

IsLr.  McCollister.  ]Mr.  Silbergeld,  on  this  question  you  and  Mr. 
Eckhardt  just  discussed :  namely,  the  question  as  to  due  process,  trying 
to  balance  that  with  elimination  of  undue  delay  and  implementation 
of  the  agency's  or  Commission's  ruling,  this  subcommittee  has  probably 
spent  more  time  on  tliis  single  subject  than  almost  on  every  piece  of 
legislation  we  have  considered,  and  I  am  much  encouraged  by  the 
progress  that  I  think  we  ha\e  made.  I  think  our  struggle  to  find  some 
means  by  which  this  can  be  accomplished  is  encouraging  to  me.  We 
deal  with  it,  1  sav,  not  onlv  in  this  subcommittee,  but  in  the  full 
comj.iiittee.  and  have  done  so  on  a  number  of  occasions. 

Let  me  ask  for  your  opinion  on  this  issue  as  it  relates  to  the  question 
of  powerphmt  siting.  Here  we  have  a  situation  where  many  power- 
plants  are  delayed  in  reaching  their  on-stream  situation  because  of 
tlie  repeated  interventions  that  parties  make  to  delay  it. 

Would  you,  in  this  instance,  taking  your  testimony  in  this  situa- 
tion and  trying  to  equate  it  to  that,  would  you  think  it  would  be  proper 
to  have  the  Federal  Power  Commission  malvC  a  decision  based  on  their 
interpretation  of  their  rulemaking  powers  and  to  put  the  order  on 
powerplant  siting  into  effect  and  to  thereby  stop  all  of  the  delays  that 
have  occurred  ? 

IMr.  Silbergeld.  Yes,  I  think  it  woidd.  I  would  like  to  differentiate 
those  situations  of  powerplant  siting.  First  of  all,  it  normally  involves 
an  extremely  limited  number  of  power  suppliers,  potential  suppliers, 
who  may  either  be  seeking  or  who  may  be  wanted  by  the  public,  or 
portions  of  the  public  to  site  their  powerplants  or  not  to  site  the  power- 
plants,  as  the  case  may  be.  So,  first  of  all,  we  are  dealing  with  a  very 
limited  number  and  frequently  with  one  supplier  on  one  side  of  the 
controversy.  Now  it  is  true  that  the  public  members,  there  may  be  a 
substantially  greater  number  of  views,  but  we  are  not  dealing  with  a 
large  number  of  parties  on  either  side. 

Second,  we  are  dealing  with  some  very  specific  questions.  Now  I  am 
not  saying  that  the  questions  of  policy  that  are  developed  in  the 
Federal  Trade  Commission's  rulemaking  proceedings  are  not  also 
specific.  There  are  some  very  specific  questions  about  some  very  physi- 
cal facts,  very  specific  financial  data,  which  I  think  in  part  are  subject 
to  development  by  different  kinds  of  procedure  than  the  question  of : 
""Wliat  would  happen  if?" — speculative  kinds  of  questions — "^^Tlat 
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would  happen  if  you  posted  octane?"  "How  many  consumers,  profes- 
sor, do  you  think  would  buy  lower  octanes?"  But  the  kinds  of  questions 
that  arise  with  regard  to  a  "food  or  drug  product,  or  with  regard  to  haz- 
ardous products,  normally  involve  questions  such  as,  "Can  a  product  be 
marketed  at  all?"  and  "Can  or  must  a  product  formulation  be 
changed?"  and  "Must  the  product  design  be  changed?"  On  the  whole, 
although  I  would  be  hard  put  to  provide  an  exact  definition  of  how  they 
differ,  I  think  they  differ  from  the  question  of,  "Would  this  diclosure  be 
useful  to  consumers?"  or  "Does  the  following  phrase  convey  the  im- 
pression that  we  think  that  we  intended  to  convey  to  consumers  in 
disclosing  this  fact?" 

As  I  say,  I  am  hard  put  to  exactly  define  what  the  difference  is,  but 
I  think  there  is  clearly  a  difference  than  with  the  kinds  of  questions 
that  involve  leaving  a  product  on  the  market  or  taking  it  off,  or  re- 
quiring change  in  the  design. 

Mr.  McCoLLisTER.  But  when  you  deal  with  the  environmental  im- 
pact of  a  nuclear  powerplant,  you  involve  a  great  number  of  people 
presumably  affected  by  that  environmental  impact  and  the  numbers 
of  people  wanting  to  testify,  the  numbers  of  people  wanting  to  cross- 
examine  may  not  be  much  different  in  that  instance  than  the  number 
of  people  who  would  want  to  cross-examine  and  testify  in  these 
instances. 

Mr.  SiLBERGELD.  Well,  that  is  true,  but  on  the  other  hand,  the  dis- 
tinction I  draw  is  the  questions  involved  are  different  ]>oth  in  kind 
and  detail,  and  I  think  that  is  the  dividing  point,  although  it  is  not  very 
specific. 

Mr.  McCoLLiSTER.  Would  you  not  agree  that  the  consumer  in  the 
United  States  has  benefited 'to  a  greater  degree  in  the  availability 
of  a  variety  of  products  at  a  fairer  price  to  him  under  the  system 
that  we  have  than  anywhere  else  in  the  world  ? 

Mr.  SiLBERGELD.  I  cau't  dispute  that  Congressman  McCollister 
but  I  am  not  sure  that  is  the  measure. 

INIr.  McCollister.  What  is  the  measure  ? 

Mr.  SiLBERGELD.  I  think  the  measure  is  whether  the  consumer  is 
getting  the  variety  of  products  that  our  particular  economy  and  tech- 
nology can  provide,  at  what  is  a  fair  price,  to  that  consumer  in  our 
particular  economy  and  with  regard  to  our  particular  technology. 

I  think  the  answer  to  that  question  is :  "Yes ;  the  variety  seems  to 
be  almost  overwhelming,  but  the  information  about  it  which  the  con- 
sumer requires,  to  make  wise  decisions,  is  frequently  lacking  and, 
according  to  studies  of  the  FTC,  the  prices  he  pays  may  involve  prices 
substantially  in  excess  of  competitive  prices. 

Mr.  McCollister.  On  the  question  of  the  need  of  the  consumer  for 
more  accurate  information  on  which  he  may  base  his  choice,  I  think 
there  is  no  disagreement  wliatsoever.  Where  we  perhaps  disagree  is 
in  tlie  procedure  that  we  would  establisli  to  guarantee  those  rights, 
and  the  remedies  he  has  interfering  with  the  opportunity  that  the  con- 
sumer has  for  a  wide  variety  of  products  and  the  competitive  process 
under  which  those  products  are  provided,  and  the  possible  effects 
of  legislation  in  limiting  that  choice  and  making  tliose  products  cost 
more  because  of  it. 

There  are  many  things  Avhich  affect  the  satisfaction  derived  by  the 
consumer  of  products,  say  the  attitude  of  a  manufacturing  plant  em- 
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ployee,  the  whole  process  of  manufacturing  a  product  and  bringinir 
it  to  the  marketplace  involves  a  lot  of  people.  I  am  not  certain  that 
we  can  legislate  the  means  by  which  that  is  brought  to  the  consumer 
in  its  purest  form. 

It  seems  to  me  the  working  of  the  marketplace  itself  is  our  best 
opportunity  to  see  that  the  inefficient,  that  the  manufacturer  of  shoddy 
merchandise  is  eliminated  from  that  marketplace.  Again,  I  say  we 
agree  on  the  need  of  the  consumer  to  ha\x  the  greatest  possible  infor- 
mation by  which  to  judge  that,  but  when  we  go  beyond  that,  I  have 
some  concern  that  we  may  be  interfering  wath  some  of  those  processes 
which  have  served  the  consumer  very  well. 

Mr.  SiLBERGELD.  I  agree  with  you  completely,  that  consumer  welfare 
cannot  be  legislated  with  regard  to  those  kinds  of  details.  I  think  the 
best  the  legislative  can  do,  the  most  it  can  do,  is  for  the  legislative 
process  to  assure  that  the  commercial  system  under  which  those  prod- 
ucts are  produced  and  the  decisions  about  what  products  will  be  pro- 
duced are  made,  is  competitive  and  fair. 

Mr.  McCoLLisTEE.  May  I  contribute  to  your  remarks  to  say  that  a 
disclosure  system  legislated  by  the  Congress  offers  the  best  oppor- 
tunity to  serve  those  consumer  needs. 

Mr.  SiLBEROELD.  That  depends  upon  the  particular  situation,  I 
would  have  to  say,  because  in  some  cases  uniformity  may  be  the  only 
way  in  which  disclosure  can  be  meaningful.  If  there  are,  as  before 
Truth  In  Lending,  several  ways  of  expressing  the  same  information, 
which  may  be  mutually  contradictory  or  confusing,  it  could  be  that 
legislation  is  the  only  way.  On  the  other  hand,  where  a  uniform,  un- 
deceptive,  meaningful  measure  is  voluntarily  disclosed,  I  see  no  need 
for  legislative,  so  I  think  it  depends  on  the  specific  situation,  and  what 
information  already  is  or  is  not  available. 

Mr.  Moss.  Mr.  Breckinridge. 

Mr.  Breckinridge.  Mr.  Silbergeld,  let  me  direct  attention  to  page 
17  of  your  written  statement  where  I  find  a  very  interesting 
observation : 

The  other  potential  use  of  the  expanded  jiu-isdiction  is  to  bring  demonstration 
cases,  using  FTC  expertise  and  resources  to  define  and  proceed  against  unfair 
and  deceptive  practices.  State  and  local  consumer  protection  agencies,  which  niay 
not  have  experience,  resources,  or  expertise  to  fashion  new  and  effective  remedies 
in  some  consumer  areas  could  then  utilize  the  FTC's  working  models  for  law 
enforcement  at  the  local  level. 

Now,  I  have  been  concerned  generally,  without  reference  to  the 
particular  area  of  the  FTC  and  your  antitrust  case,  matters  before  the 
FTC,  matters  before  the  State  consumer  protection  agencies,  a'bout 
the  limitation  imposed  by  the  expertise  to  which  you  refer.  If  I  could 
put  the  picture  in  this  frame  of  reference  for  a  second,  I  would  like 
to  have  your  thoughts  on  the  practicing  aspect  of  it.  There  are  some 
6,500  to  "7,500  district  attorneys  throughout  the  Nation  who  have  a 
national  association  that  has  worked  very  effectively  in  furthering 
their  prosecutina;  activities  in  criminal  treatment,  but  when  you  get 
into  the  area  of  expertise  in  civil  matters,  or  say  white  collar  matters, 
very  little  is  done  and  very  little  I  suppose  because  of  the  shortage 
of  time,  very  little  attention  is  directed  to  appeals. 

When  one  gets  to  the  next  level  of  tlie  State,  the  level  of  the  at- 
torney general,  you  found  for  a  long  time  the  same  sort  of  thing, 
about  500  professional  people  available  throughout  the  country,  but 
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again  concentrating  only  in  the  traditional  area  of  criminal  practice 
and  not  the  consumer  area,  and  not  the  white  collar  area,  not  with  the 
expertise  that  is  needed  here. 

Now,  it  occurred  to  me,  I  believe  that  witnesses  attempt  in  some  areas 
at  the  State  laboratory  level  to  establish  a  State  expertise  that  is  trans- 
ferable out  to  the  local  level,  so  that  local  district  attorneys,  county 
attorneys,  and  commonwealth  attorneys  on  finding  of  violations  can 
call  on  that  matter  at  the  Capitol.  I  have  been  frustrated  by  the  fact 
that  those  calls  fall  on  deaf  ears  when  they  reach  the  Washington  level, 
and  the  loss  of  manpower  and  law  enforcement  capacity  that  seem  to 
l3e  ])uilt  into  the  system  by  the  failure  to  utilize  those  10,000  men  and 
women  and  the  staffs  and  the  forums  that  are  available  to  them. 

I  wonder  if  you,  as  an  old  FTC  man,  working  from  the  inside,  have 
given  any  thought  to  the  establishing  of  really  working  relationships 
of  the  appellant,  the  advisory  level  of  the  State  to  the  local? 

Mr.  SiLBEKGELD.  They  have  something  like  that  down  there.  They 
have  a  very  experienced  FTC  attorney  and  several  other  people  work- 
ing with  him  in  charge  of  Federal-State  liaison,  or  Federal-State  rela- 
tionships, and  the  Commission  has  encouraged  at  a  very  general  level 
adoption  of  legislation  that  would  help  with  State  and  local  consumer 
protection.  They  have  been  very  good  at  helping  States  to  develop 
little  FTC  acts,  and  to  adopt  little  FTC  acts,  and  to  adapt  enforce- 
ment procedures  in  the  States. 

I  suppose  on  the  informal  level  they  have  also  been  helpful  at  iden- 
tifying FTC  cases  in  which  a  particular  kind  or  kinds  of  problems 
have  been  dealt  with,  but  when  it  comes  to  the  question  of,  "Well,  we 
have  a  new  problem  here.  We  have  a  problem  we  can't  deal  with,  and 
you  have  not  dealt  with  either,  how  can  we  go  about  it  imaginatively  P 
there  is  presentl}^  no  means  of  getting  at  it. 

In  January,  the  5  Commissioners  spent  a  day  with  11-consumer 
representatives  and  others  interested  in  consumer  protection,  includ- 
ing some  people — well,  there  was  an  administrator  of  a  county  con^ 
sumer  protection  agency,  and  some  people  from  New  York  who  were 
interested  in  consumer  protection  at  the  local  level.  One  of  the  subjects 
that  came  up  at  the  discussion  was.  "What  can  the  Federal  Trade  Com- 
mission do  to  help  us  down  here  in  trying  to  get  better  enforcement  of 
mmiicipal  or  count}-  consumer  protection  legislation,  that  is  against 
local  practices  that  you  can't  possibly  come  in  and  deal  with  it?" 

The  Federal  Trade  Commission  has  spent  too  much  time  chasing 
after  aluminum  siding  operations  just  because  they  happened  to  cross 
State  lines,  and  that  is  not  the  kind  of  thing,  as  I  mentioned  in  my  writ- 
ten testimony,  I  envision  their  doing — I  envision  their  doing  the  de- 
velopment of  the  kind  of  case — and  I  can  give  you  a  specific  example 
with  regards  to  aluminum  siding — the  kinds  of  techniques  which  can 
then  be  picked  up  in  such  areas  as  the  aluminum  siding  area. 

For  instance,  the  Federal  Trade  Commission,  through  litigation, 
through  a  series  of  cases,  finalh-  came  down  to  the  result  that  in  their 
orders  against  aluminum  siding  fraud  they  could  put  a  restriction  on 
the  negotiable  paper  which  resulted  in  no  longer  having  a  holder  in 
due  course  for  that  paper. 

Mr.  Breckinridge.  I  think  that  sort  of  development  is  very  helpful, 
but  getting  back  to  the  question  of  utilization  of  that  manpower.  I 
worked  with  Mr.  Gale  Gotshal  at  his  office,  and  he  is  a  delightful 
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gentleiiian,  but  lacks  the  staff  that  is  necessary  to  do  wliat  I  am  talking 
about.  Now,  if  you  take  the  Aluminum  Siding^  case  as  an  example,  it 
is  something  that  the  local  people  should  consider,  and  further  down 
the  line  if  you  can  get  that  type  of  law  enforcement  administered  the 
better  off  the  entire  system  is,  and  I  would  say  it  applies  in  principle 
here  and  across  the  board  of  the  area  of  interest  to  this  committee. 

I  recall  a  point  in  time  at  which  the  President's  Adviser  on  Consum- 
er Affairs  was  Virginia  Knauer  and  was  to  establish  a  hotline  through- 
out the  country  to  alert  the  fly -by-night  organizations  like  the  alu- 
minum siding,  or  any  of  a  variety  of  false  and  deceptive  practices,  and 
they  started  sweeping  across  the  country  and  by  the  time  they  are 
caught  by  the  local  authorities  there  are  tens  of  millions  of  dollars 
gone.  Now  for  once  a  State  effort  at  the  national  and  State  level,  noth- 
ing came  of  that. 

I  participated  in  conference  with  the  Justice  and  FTC  people  di- 
rected at  the  type  of  thing  we  are  talking  about,  but  for  want  of  a  sus- 
tained interest  somewhere  the  money  is  not  appropriated,  the  prob- 
lems are  not  recognized  and  agreed  to  on  decisions  and  a  followup  of 
maximizing  b}^  1,000  times  the  available  enforcement  officials  and  it 
just  goes  to  waste. 

I  would  like  to  suggest  that  your  group,  and  groups  like  yours,  could 
meet  with  some  groups  that  are  still  trying  to  reach  this  point  and 
make  the  kind  of  legislation  that  this  committee  is  considering  a 
thousandfold  more  effective  than  it  is  once  it  is  adopted,  because  it  is 
the  enforcement  that  is  the  key  point. 

]Mr.  SiLBERCxFXD,  Congressman  Breckinridge,  we  have  been  trying  to 
get  a  handle  on  local  consumer  enforcement,  and  determining  what 
we  can  do  to  help  it.  It  is  very  difficult.  Part  of  the  problem  is  at  the 
local  level  the  funds  are  not  appropriated. 

There  may  be  restrictions  on  authority  which  have  to  be  worked 
out.  For  instance,  the  State,  well,  not  the  State,  they  have  the  Associ- 
ation of  State  Attorneys  General,  but  the  county  and  municipal 
consmner  protection  agencies  do  not  have  any  organization  through 
which  they  interchange  information  about  their  statutory  authority, 
their  investigative  authority,  their  techniques,  their  decisions,  their 
caseload,  or  any  of  these  kinds  of  information  which  each  will  find 
useful  from  the  others  in  determining  how  to  staff  an  office,  how  to 
run  the  office,  what  kinds  of  cases  to  select,  how  to  try  them,  where 
success  has  been  found  and  where  difficulties  have  been  found. 

Mr.  Breckinridge.  There  are  always  pressures  in  this  kind  of  legis- 
lation, of  course,  to  have  narrow  and  limited  enforcement,  and  fre- 
quently the  statute  is  drawn  in  such  a  way  at  the  State  level  to  limit 
the  enforcement  at  the  State  level  where  the  staff  is  limited  that  there 
will  be  no  enforcement. 

Now  one  example  is  the  relationship  of  the  Federal-State,  as  well 
as  the  State-local,  one  answer  is  establishment  of  firm  primary  legis- 
lation, and  one  factor  is  because  of  higher  expertise  at  a  higher  level 
or  volume  of  business  at  a  lower  level,  and  then  provide  backup  staff 
from  the  level  above,  and  all  I  am  suggesting  is  we  approach  it  in  that 
view,  and  go  one  step  further  and  provide  that  level  up  here  and 
make  it  counsel  on  the  brief,  counsel  on  the  practice  and  pleadings, 
and  so  on. 
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Mr.  SiLBERGELD.  My  view  is  at  the  expertise  level,  where  demon- 
stration cases  are  developed,  the  FTC  could  be  of  great  help  with 
this  expansion  of  jurisdiction  in  H.R.  20. 

]\Ir.  BreckinridCxE.  Then  you  go  a  step  fuither.  You  developed  il 
and  now  put  the  staff  behind  it  so  the  staff  at  the  local  level  can 
draw  on  it. 

Mr.  SiLBEROELD.  Then  we  get  to  the  question  of  whether  State  and 
local  level  enforcement  by  the  FTC  through  use  of  expanded  juris- 
diction, No,  1,  is  a  good  use  of  resources,  good  allocation  of  resources, 
which  I  think  it  is  not. 

ISIr.  Breckinridge.  A  small  group  at  the  national  level  has  10,000 
attorneys  available  to  them.  That  is  what  I  talked  about. 

Mr.  S1LBERGEI.D.  You  are  suggesting  some  kind  of  coordination. 
I  would  say  that  might  be  possible  and  may  need,  though,  an  addi- 
tional appropriation  if  they  get  into  that  type  of  program.  But  I 
think  they  have  the  expertise  to  provide  that  type  of  assistance  and 
I  think  tiiat  is  the  only  place  in  the  Federal  Government  that  is  to 
be  found. 

Mr.  Moss.  I  want  to  thank  you  very  mucli  for  your  testimony,  and 
for  coming  here  today.  The  committee  will  give  very  careful  consid- 
eration to  the  comments  you  have  made  regarding  tlie  adequacy  of  the 
definition  of  the  types  of  warranty,  and  on  the  matter  of  the  admin- 
istrative procedures  which  should  be  available. 

I  thank  you  very  mucli. 

Mr.  SiLBERGELD.  Thank  you,  Mr.  Chairman. 

Mr.  Moss.  The  next  witness  is  Mr.  Thomas  Nicliol,  Jr.,  legal  counsel, 
Gas  Appliance  Manufacturers  Association. 

STATEMENT  OF  THOMAS  NICHOL,  JR.,   GENERAL  COUNSEL,   GAS 
APPLIANCE  MANUFACTURERS  ASSOCIATION,  INC. 

Mr.  NiCHOL.  My  name  is  Thomas  Nichol,  Jr.  I  am  a  member  of  the 
Bar  of  the  State  of  New  York  and  am  general  counsel  for  Gas  Appli- 
ance Manufacturers  Association,  a  national  trade  association,  whose 
members  manufacture  more  than  90  percent  of  the  gas  appliances  and 
equipment  produced  in  the  United  States.  Once  more  I  api^reciate  tliis 
opportunity  to  offer  the  view  of  that  association  as  representative  of  its 
industry  regarding  the  two  bills  under  consideration  today. 

I  would  say  once  more,  as  I  have  stated  on  previous  occasions,  that 
Gas  Appliance  Manufacturers  Association  believes  firmly — to  use  an 
oft-repeated  but  still  appropriate  phrase — that  warranties  should  mean 
what  they  say  and  say  what  they  mean.  Many  of  our  members  manu- 
facture consumer  products  and  for  them  Avarranties  are  a  matter  of 
basic  importance.  In  an  effort  to  serve  tlieir  interests  and  establish  un- 
derstanding in  the  marketplace,  we  have  lona*  concerned  ourselves 
with  warranties.  The  bills  before  us  today  contain  a  list  of  itenis  which 
Avarrantors  may  be  required  to  include  in  their  warranties  "to  improve 
the  adequacv  of  information  available  to  consumers."  Manv  of  those 
items  have  their  genesis  in  our  "Basic  Elements  of  a  Product  War- 
ranty" which  we  produced  for  our  members  well  over  3  vears  ago. 

We  have  likewise  joined  with  two  other  trade  as'^ociations  to  estalv 
lisli  and  maintain  an  organization  independent  of  any  industry  con- 
trol for  the  handling  of  consumer  complaints.  This  body,  the  Major 
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Appliance  Consumer  Action  Panel,  receives  consumer  complaints  and 
attempts  through  one  of  the  three  trade  associations  concerned,  to  get 
them  satisfactorily  resolved.  Its  success  has  been  substantial  as  the 
number  of  unresolved  complaints  proves. 

We  have  examined  with  great  interest  the  bills  before  us  today,  and 
we  have  compared  in  particular  H.K.  20  with  its  predecessor  H.R. 
4809  regarding  which  we  were  privileged  to  furnish  comments  to  this 
committee  a  year-and-a-half  ago.  The  comparison  is  most  gratifying, 
and  we  would  like  very  much  to  feel  that  some  of  our  comments  and 
suggestions  in  respect  of  K.R.  4809  might  have  contributed  toward 
making  H.R.  20  a  vastly  improved  piece  of  proposed  legislation.  We 
find  that  many,  not  all,  of  the  provisions  which  troubled  us  in  H.R. 
4809  are  absent  from  the  present  proposed  legislation. 

The  bills  before  us  today  represent,  in  our  opinion,  more  careful 
and  mature  proposals,  aimed  more  at  providing  useful  and  workable 
legislation  than  at  making  life  difficult  for  warrantors.  We  have  looked 
at  a  good  many  pieces  of  proposed  Avarranty  legislation  over  the  past 
several  years,  and  we  have  watched  opinion  develop  as  to  what  should 
be  reasonable  relations  between  sellers  and  buyers.  A  few  years  ago 
the  idea  that  Congress  would  deny  the  seller  the  freedom  to  make  his 
ovrn  warranty  terms  would  have  shocked  many  of  us.  Today  we  find  we 
can  accept  a  bill  like  H.R.  20,  since  its  aims  are  generally  reasonable 
and  unburdened  by  some  of  those  earlier  provisions  which  seemed  to  be 
more  for  the  purpose  of  spanking  the  manufacturer  than  benefiting 
the  consumer. 

Much  of  these  remarks  about  the  quality  of  H.R.  20  apply  with 
equal  force  to  H.R.  5021.  In  fact,  the  latter  contains  some  provisions 
which  we  prefer.  Because  of  numerous  similarities  many  of  our  com- 
ments, except  those  relating  to  title  II  of  H.R.  20,  may  be  addressed  to 
either  bill,  considering  that  making  the  distinction  as  to  each  comment 
would  be  impractical. 

IS  IT  FAIR? 

We  continue  to  be  concerned  that  an  unfair  and  inequitable  burden 
is  being  placed  on  the  supplier  for  matters  which  are  not  his  fault  and 
which  he  really  cannot  control.  Section  101(7)  defines  "supplier" 
as  "any  person  making  a  consumer  product  directly  or  indirectly  avail- 
able to  consumers."  We  attempted  to  convince  you  in  19T1,  and  I  hope 
we  may  still  succeed,  that  this  provision  could  work  an  unfair  result 
on  some  suppliers. 

In  the  field  of  gas  appliances  and  equipment,  practically  every,  if 
not  all,  consumer  products  must  be  installed  and  connected  to  be  opera- 
tive. The  reasons  are  obvious.  The  nature  of  these  consumer  products 
is  such  that  if  they  are  improperly  installed  they  will  probably  mal- 
function. This  extends  to  areas  which  one  would  not  suspect.  For 
example,  one  of  the  steps  in  the  proper  installation  of  a  gas  range  is  to 
make  sure  that  the  range  is  installed  absolutely  level.  If  it  is  not  level, 
it  may  still  do  its  job,  but  not  quite  properly.  It  may  be  in  perfect 
condition  but  still  operate  inefficiently  because  of  not  being  properly 
installed. 

Similai'ly  an  air-conditioning  system  may  fail  to  do  its  job  because 
of  being  connected  to  faulty  duct  work  rather  than  because  of  any 
failure  in  the  air-conditioning  unit  itself.  Discovering  the  cause  of 
malfunctioning  can  be  extremely  expensive. 
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Thus  tlie  supplier  can  be  at  the  mercy  of  the  installer's  ineptitude. 
I  do  not  liesitate  to  say  that  the  majority  of  gas  appliances  are  in- 
stalled by  people  over  whom  the  supplier  has  no  control  whatsoever 
and  whom  the  supplier  does  not  even  know. 

To  make  the  manufacturer  responsible  under  his  warranty  for 
malfunctioning  or  failures  which  are  not  his  fault  appears  to  us  to 
be  an  unreasonable  extension  of  his  relationship  with  the  user.  The 
basic  provisions  of  warranties  in  our  industry  have  been  that  the  prod- 
uct shall  be  free  from  any  defects  of  materials  and  workmanship  but 
not  to  make  the  supplier  assume  also  the  burden  of  faulty  installation 
or  servicing  over  which  he  has  no  control. 

We  would  readily  agree  that  this  particular  problem  may  seem  diffi- 
cult to  deal  with  in  the  proposed  legislation;  however,  we  submit  that 
legislation  making  a  person  responsible  for  acts  which  are  not  his  and 
which  he  cannot  coutrol  should  not  be  enacted  because  it  is  easier  or 
more  convenient  to  make  the  manufacturer  responsible  than  to  wrestle 
with  the  problem. 

Similarly  the  proposed  legislation  could  be  construed  to  make  the 
supplier  responsible  luider  the  implied  warranty  of  fitness  for  tlie 
erroneous  or  careless  judgment  of  an  independent  retailer. 

We  I'ecommend  once  more  that  in  the  interests  of  fairness  and  proper 
legislation,  a  provision  along  the  following  lines  be  added  to  the  bill 
in  section  104 : 

(d)  Nothing  in  tliis  act  sliall  be  deemed  to  require  of  a  warrantor  the  duties 
set  fortli  in  subsection  (a)  of  this  section  if  the  malfunctioning  or  defective 
condition  of  the  warranted  product  arises  from  any  circumstance  lieyond  tlie 
warrantor's  control,  nor  shall  the  warrantor  be  responsible  for  representations 
regarding  such  product  made  by  any  i)erson  not  an  agent  of  the  warrantor  at  the 
time  of  such  representation.  - '  "Jtii ' 

THE    warrantor's    OPTION 
.■•-;r,-.-r  'VT  f-; 

Section  101(6)  provides  imder  what  circumstances  the  warrantor 
may  refund  a  purchase  price.  One  of  the  conditions  is  that  the  war- 
rantor is  ''unable"  to  furnish  in  replacement  "a  new  consumer  product 
v.'hich  is  identical  or  reasonably  equivalent  to  the  warranted  product." 
We  have  no  disagreement  with  this  provision  but  we  suggest  that  it 
may  create  an  unieasonable  hardship  on  the  manufacturer.  In  par- 
ticular, we  think  of  the  situation  where  the  warranted  consumer  prod- 
uct has  been  removed  by  its  owner  to  a  location  of  difficult  and  remote 
accessibility. 

Let  us  say  that  the  supplier  can — that  is,  it  is  physically  possible — 
furnish  a  replacement  but  the  cost  of  getting  it  to  the  consumer  is  far 
out  of  proportion  to  its  value.  We  urge  that  the  supplier  be  given  a 
complete  option  to  furnish  a  replacement  or  refund  the  purchase  price. 
If  this  is  not  acceptable,  we  recommend  that  in  those  situations  where 
furnishing  a  new  product,  although  jwssible,  is  impractical  or  out  of 
relationship  to  the  value  of  the  replacement,  the  option  be  allowed 
the  manufacturer. 

PURPOSE  or  THE  BILLS 

H.R.  20,  in  comparison  to  H.R.  5021.  appeai-s  to  be  a  combination 
Of  several  dissimilar  items.  First  of  all,  it  is  labeled  as  a  bill  to  pro- 
vide certain  standards  "for  written  *  *  *  warranties"  and  to  define 
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minimum  Federal  content  standards  for  "suck"  warranties.  Actually 
it  would  seem  that  a  distinction  between  written  and  oral  warranties 
is  quickly  lost  in  the  bill,  which  inevitably  leads  to  the  question  of 
whether  the  true  purposes  and  provisions  of  the  bill  are  disclosed  to 
the  same  degree  that  it  would  require  of  manufacturers  in  their  war- 
ranties. H.R.  5021  is  much  more  careful  to  stay  within  its  stated  pur- 
pose. We  realize  that  a  preamble  cannot  recite  everything  in  a  bill, 
but  we  believe  some  of  the  disclosures  would  be  desirable. 

FEDERAL  PREEMPTION 

We  believe  these  bills  would  be  greatly  improved  if  a  broader  and 
firmer  Federal  preemption  clause  were  included.  The  popularity  of 
"consumerism"  has  spawned  a  rash  of  State  legislation  on  such  mat- 
ters, some  of  it  unfortunate.  IVlanufacturers  selling  consumer  products 
in  different  States  must  be  prepared  to  deal  with  varying  provisions 
in  this  respect,  and  if  one  of  these  bills  becomes  law,  they  may  face 
both  Federal  and  State  requirements.  To  be  sure,  this  is  not  fatal, 
but  we  believe  that  if  Congress  sees  fit  to  dictate  standards  for  con- 
sumer product  warranties  and  provide  for  their  enforcement,  there 
is  no  really  good  reason  not  to  go  the  whole  way.  As  the  bills  now  stand, 
the  potentially  difficult  question  of  wliat  is  "inconsistent"  with  Fed- 
eral requirements  remains.  We  strongly  recommend  that  a  total  pre- 
emption provision  be  adopted,  which  will  leave  no  areas  of  dispute  or 
uncertainty. 

CLASS  ACTIONS 

We  regret  that  the  proponents  of  H.R.  20  see  fit  to  continue  the 
class  action  provision.  We  find  no  similar  provision  in  H.R.  5021,  and 
thus  deem  the  latter  a  wiser  and  more  reasonable  proposal  in  that 
respect. 

The  pros  and  cons  of  class  actions,  and  in  particular  class  actions 
for  consumers,  are  too  complex  for  detailed  consideration  here.  We 
question  whether  the  workload  of  the  courts  is  really  lightened  by 
class  actions,  as  is  sometimes  claimed.  We  suspect  that  court  calendars 
would  benefit  far  more  from  some  deterrent  against  frivolous  law- 
suits based  on  imaginary  causes  of  action  instituted  for  the  purpose 
of  collecting  something  by  reason  of  their  nuisance  value.  Qualify- 
ing every  potential  claimant  whose  outlay  need  only  have  been  $25.01 
to  wield  the  explosive  remedy  of  a  class  action  seems  to  invite  litigation. 
It  is  hardly  news  to  point  out  that  many  sensible  people  believe  class 
actions  may  generate  more  mischief  than  they  cure,  frequently  ap- 
pearing to  fire  up  otherwise  disinterested  plaintiffs  to  gang  up  on  a 
defendant  they  had  not  really  considered  suing  rather  than  obtain- 
ing redress  for  someone  actually  damaged. 

H.R.  20  states  that  its  principal  warranty  provisions  shall  apply 
only  to  consumer  products  costing  more  than  $5,  but  for  class  actions 
the  figure  is  raised  to  $25.  which  seems  to  concede  that  a  stricter  stand- 
ard is  indicated  for  class  actions  than  for  other  provisions  of  the  bill. 

We  feel  that  this  is  a  most  undesirable  provision  in  a  bill  greatly 
improved  in  many  other  ways.  Perhaps  it  is  intended  as  a  warning 
to  warrantors,  but  we  feel  it  will  have  the  effect  of  generating  litiga- 
tion and  should  be  deleted. 
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EXPANSION    OF   CERTAIN    REMEDIES 


Section  110(d)  of  H.R.  20  provides  that  a  person  who  is  successful 
in  a  suit  for  breach  of  a  consumer  product  warranty  or  service  con- 
tract obligation  may  recover  attorneys'  fees.  We  submit  that  this  seems 
unduly  one-sided.  We  suggest  that  if  the  plaintitl'  is  not  successful 
in  his  suit,  the  defendant  may  recover  attorneys'  fees,  and  if  it  is  felt 
that  a  warrantor's  counsel  would  be  too  expensive,  we  suggest  that  the 
court  determine  the  amount  to  be  thus  recovered  by  the  prevailing 
defendant.  Such  a  provision  would  seem  wholly  equitable  and  might 
also  provide  a  deterrent  against  frivolous  litigation. 

Section  203  would  amend  the  Federal  Trade  Commission  Act  to 
provide  in  proposed  section  6(g)  (3)  (A) ,  page  19  of  H.R.  20,  that  "any 
person  adversely  affected  by  such  rule  (including  a  consumer  or  con- 
sumer organization)  may  file  a  petition"  for  review  of  a  rule.  Why 
this  mention  of  a  consumer  or  consumer  organization  was  felt  neces- 
sary is  not  readily  apparent ;  however,  the  woixls  are  tliere,  and  being 
there  might  seem  to  suggest  something  exclusive.  We  believe  that  the 
matter  in  parentheses  should  either  be  deleted  or  expanded  to  mention 
a  supplier  or  suppliers'  organization. 

RULEMAKING 

One  of  the  most  important  aspects  of  this  proposed  legislation  is  its 
provisions  for  Federal  Trade  Commission  rulemaking.  As  we  look 
at  the  rulemaking  provisions  in  title  II  of  H.R.  20  we  note  the 
absence  of  a  number  of  powers  and  duties  which  would  have  been 
accorded  to  the  Commission  in  predecessors  to  this  bill  in  the  92d 
Congress  and  to  which  we  strongly  objected  as  unwise  and  potentially 
dangerous.  We  also  note  that  in  the  present  bill  care  has  been  taken  to 
provide  or  preserve  important  safeguards. 

We  are  mindful  that  the  question  of  whether  the  Federal  Trade 
Commission  has  inherent  rulemaking  powers  is  now  before  the  courts ; 
however,  regardless  of  the  outcome  of  that  litigation,  we  believe  that 
the  more  prescribed  procedure  pro^•ided  by  H.R.  20  and  by  those  laws 
wherein  rulemaking  power  is  specifically  granted  is  preferable  to  the 
less  defined  omnibus  power  which  the  Commission  might  exercise 
under  the  Federal  Trade  Commission  Act.  In  other  words,  we  would 
much  prefer  to  see  rules  made  by  an  agency  pursuant  to  specific 
statutory  provision,  and  in  that  respect  we  support  the  present  bill. 

We  consider  the  Commission  well  equipped  to  carry  out  the  missions 
assigned  to  it  in  this  proposed  legislation,  and  within  reasonable 
limitations  set  by  Congress,  it  might  well  satisfy  the  needs  which,  in 
the  view  of  some,  can  only  be  made  through  some  type  of  independent 
consumer  protective  agency.  In  the  same  vein,  we  point  out  that  withm 
the  last  5  years  thinking  on  consumer  questions  has  come  so  far  by 
itself  and  without  the  pressure  of  legislation  that  extreme  types  of  bills 
are  no  longer  indicated. 

In  closing,  we  remind  you  once  more  that  if  we  can  be  of  assistance 
in  connection  with  this  proposed  legislation,  we  are  at  your  disposal. 

Mr.  Moss.  Thank  you  very  much,  Mr.  Nichol. 

Mr.  Eckhardt. 

Mr.  Eckhardt.  I  am  not  able  to  find  anywhere  in  this  bill  where  a 
person,  merely  because  he  is  a  supplier,  is  held  liable  for  the  act  of 
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anyone  else  who  gives  a  warranty.  I  only  find  reference  to  liability 
on  the  part  of  a  person  affected  by  this  bill  on  page  12  in  section  110 
(b)  where  it  says:  ''It  shall  be  a  violation  of  section  5(a)  (1)  of  the 
Federal  Trade  Commission  Act  for  any  person  subject  to  the  provi- 
sions of  this  title  to  fail  to  comply  with  any  requirement  imposed  on 
such  pei^on  by  or  pursuant  to  this  title  or  to  violate  any  prohibition 
contained  in  this  title,"  and  the  provision  on  page  14  says,  "Any  per- 
son damaged  by  the  failure  of  a  supplier  to  comply  with  any  obliga- 
tions assumed  under  an  express  or  implied  warranty  or  service  con- 
tract with  respect  to  a  consumer  product  may  bring  suit — ". 

I  don't  see  anything  in  either  of  those  sections  which  says  that  a 
person  who  does  not  make  the  warranty,  and  who  is  not  in  pri^•ity  of 
contract  mider  the  warranty,  merely  because  he  installed  a  gas  range, 
becomes  responsible  to  enforce  the  warranty  ?  Do  you  find  that  lan- 
guage anywhere  ? 

Mr.  NiCHOL.  Mr.  Eckhardt,  as  I  read  it,  if  the  manufacturer  pro- 
duced a  protluct  that  is— I  will  name  one — let's  say  he  produces  a  water 
heater,  he  gives  a  warranty  on  it  and  if  there  is  any  failure  under  the 
warranty  he  must  replace  or  repair  it.  That  is  as  the  bill  provides. 

Now,  a  water  heater  has  to  be  installed,  specially  installed,  you 
can't  just  plug  it  in,  and  if,  in  the  course  of  installation,  something  is 
done  that  causes  it  to  malfunction,  so  that  the  manufacturer  is  liable 
under  his  waiTanty,  it  seems  to  me  that  the  owner  or  householder  has 
a  valid  claim  against  him. 

Mr.  Eckhardt.  Do  you  really  want  to  say  that  as  a  matter  of  legis- 
lative interpi-etation  ?  Actually,  under  "remedies,"  it  says  merely,  hi 
section  110,  "Any  person  subject  to  the  provisions  of  this  title,  if  he  fails 
to  comply  with  any  requirement  imposed  on  such  person  by  or  pur- 
suant to  this  title  or  to  violate  any  prohibition  contained  in  this  title," 
it  gives  rise  to  a  violation  under  5(a)  (1) ,  and  it  does  not  seem  to  me  it 
says  a  manufacturer  becomes  responsible  for  faulty  installation  of 
equipment?  Do  you  think  he  really  does? 

Mr.  NiciiOL.  I  think  it  is  going  to  have  that  practical  effect,  sir, 
because,  if  your  water  heater  in  your  home  goes  wrong,  and  it  is  not 
f mictioning  the  way  you  think  it  should,  it  seems  to  me  the  first  place 
you  are  going  is  to  the  manufacturer  under  his  warranty.  Life  is  like 
that.  That  is  the  normal  first  stop,  I  think.  The  manufacturer  may  be 
completely  faultless  in  this  case  and  it  may  be  the  local  plumber  who 
did  a  poor  job. 

Mr.  Eckhardt.  Then  he  just  proves  that  in  court,  doesn't  he? 

Mr.  NiCHOL.  The  manufacturer  then  is  engaged,  or  possibly  in  liti- 
gation, or  he  must  face  a  claim  in  which,  let  us  say,  the  plumber  may 
or  ma^r  not  be  a  party. 

Mr.  Moss.  Will  you  yield  at  this  point  ? 

Mr.  Eckhardt.  Sure. 

Mr.  Moss.  How  do  you  determine  as  a  consumer  whether  the  mal- 
function occurred  because  of  installation  or  because  of  manufacture? 

Mr.  NiCHOL.  Mr.  Moss,  I  doubt  the  average  consumer  can  determine 

Mr.  Moss.  The  consumer  has  to  make  the  decision  as  to  where  he 
seeks  help.  To  whom  he  addresses  his  compl aiiit. 
Mr.  NiciioL.  Yes,  sir. 
Mr.  Moss.  The  warranty  that  is  given  comes  from  the  manufacturer, 
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and  I  believe  the  example  you  use  of  a  water  heater  is  an  excellent 
one.  Most  of  them  give  you  a  long  guarantee  that  says  "for  10  years" 
and  until  you  get  down  in  the  very  fine  print  you  don't  learn  that  it 
is  for  1  year  and  then  on  a  descending  scale,  or  there  are  a  number  of 
qualifications.  If  the  disclaimers  in  the  guarantee  or  warranty  were 
at  least  in  as  bold  faced  type  as  tlie  notice  of  warranty  or  guarantee, 
that  might  be  more  reasonable,  but  the  promotion  of  the  product  is 
on  the  basis  of  the  brand  name,  which  the  manufacturer  owns  and  over 
which  he  has  considerable  control.  When  I  buy  a  quality  product  I 
rely  upon  the  manfacturer.  Frequently  the  seller,  who  is  under  the 
manufacturer's  control,  recommends  the  person  to  do  the  installing. 

I  realize  that  there  are,  in  the  case  of  water  heaters,  those  which 
are  available  only  through  master  plumbers.  Others  are  available 
through  any  retailer  who  wants  to  pick  them  up  and  sell  them. 

Mi-.  Nichol.  To  return  to  your  original  question,  Mr.  IMoss,  I  think 
that  if  you  hold  this  guarantee  from  the  manufacturer,  you  are  going 
to  go  after  him  first,  regardless  of  the  fact  that  it  may  have  been  your 
local  plumber  wlio  did  the  poor  job.  You  don't  have  any  warranty 
from  the  plumber.  The  manufacturer  is  thought  of  as  a  big,  wealthy 
organization  somewhere  and  the  plumber  is  a  local  man  making  a 
living.  I  think  most  of  these  claims  are  apt  to  hit  the  manufacturer 
first  and  maybe  end  up  with  him. 

Mr.  Moss.  Well,  I  agree  that  tliey  would  hit  him  normally,  yes  they 
would,  unless  the  installation  was  obviously  a  bad  one  and  was  perhaps 
in  contravention  of  some  local  code  provision. 

Air.  NiciiOL,  Well,  you  and  I  know,  sir,  in  many  situations,  and 
I  believe  this  occurs  quite  frequently  in  product  liability  cases,  not 
everybody  who  contributed  to  the  defect  or  error  which  caused  the 
damage  is  ever  reached  in  the  original  litigation. 

Mr.  Moss.  Well,  as  I  look  at  this,  if  you  give  a  warranty  of  a  certain 
type  the  product  must  meet  the  standards. 

Mr.  NiciiOL.  Yes,  sir,  I  agree. 

:Mr.  Moss.  And,  therefore,  if  tlie  manufacturer  feels  that  the  kind 
of  warranty,  or  the  conditions  imposed  upon  a  given  type  of  warranty 
are  onerous,  then  he  can  drop  to  a  lesser  warranty. 

Mr.  NicpiOL.  In  other  words,  I  believe  you  are  suggesting  he  could 
say  in  his  warranty,  "I  am  not  going  to  be  responsible  for  the  errors  of 
the  installer  or  serviceman." 

Mr.  Moss.  He  can  say,  "I  guarantee  the  tank,  not  installing  or 
maintaining." 

Mr.  NiCHOL.  Yes. 

Mr.  Moss.  But  what  you  are  saying  it  could  also  knock  out  his  re- 
sponsibility for  the  tank,  and  what' he  is  doing  is  guaranteeing  only  the 
tank. 

jMr.  NiCHOL.  Yes,  and  the  water  heater. 

Mr.  Moss.  Unless  it  is  glass  lined,  and  the  installer  gives  it  too  much 
pressure  and  maybe  pulls  one  of  the  fittings  in  the  tank  loose  and  you 
start  getting  some  rust  developing  under  the  glass  lining. 

Mr.  NiCHOL.  But  you  feel,  sir,  that  I  could  give  a  full  warranty  on 
my  water  heater  which  contains  a  provision  which  says  I  won't  be 
responsible  for  errors  of  the  installer  or  the  serviceman'^ 

Mr.  Moss.  It  wouldn't  be  a  full  warranty,  it  would  be  a  qualified 
warrantv. 


173 

Mr.  NicHOL.  Yes,  it  would  be  less  than  a  full  one. 

Mr.  Moss,  That  is  right. 

Mr.  NicHOL.  AVell,  1  still  think  there  is  a  little  bigger  load  on  the 
manufacturer. 

Mr.  Moss.  Mr.  Eckhardt. 

Mr.  Eckhardt.  I  think  the  effect  of  this  act,  as  I  read  it,  is  simply 
this :  To  place  ui)on  the  party  making  the  warranty  tlie  duty  to  comply 
in  his  wai-ranty.  if  he  calls'it  a  fult  Avarranty,  with  the  standard  set 
out  in  section  102. 

Second,  to  respond  in  damages  if  he  has,  in  effect,  if  he  has  in  fact 
violated  that  wai-ranty,  which  is  a  contract. 

What  we  are  doing  here,  it  seems  to  me,  is  making  the  manufacturer 
in  that  privity  of  contract  directly  with  a  purchaser.  I  do  not  see  that 
we  are,  by  that,  creating  any  liability  on  the  manufacturer  for  any  act 
which  he'did  not  do.  He  must  do  two  things:  He  must  comply  with  the 
standards  of  tlie  warranty,  and  he  must  then,  or  his  product  must  then 
comport  with  tiie  warranty  standard.  If  it  does  not,  the  consumer  may 
sue. 

Xow.  it  is  true.  I  assume,  that  you,  as  a  manufacturer,  would  prob- 
ably lespond  to  the  consumer  in  damages,  if  in  fact  the  product  had 
been  damaged  say  in  installation,  but  you  would  then  have  your  right 
of  recovery  against  your  supplier,  or  the  person  who  retailed  the  prod- 
net,  for  those  damages,  because  those  were  not  your  damages  but  they 
were  his. 

It  seems  to  me  that  you  could  even  defend  in  the  suit  by  the  consumer 
on  tlie  contention  that.  Xo.  1,  the  warranty  was  in  accordance  with  the 
standard,  and,  No.  2,  the  product,  as  we  delivered  it,  was  in  proper  con- 
dition. l)ut  the  fault  was  occasioned  by  the  installation.  I  agree  with 
you  that  you  would  be  perhaps  reluctant  to  do  that,  because  you  would 
cei'tainly  be  defaming  your  product  if  you  sold  it  to  a  person  and  it 
didn't  work  and  you  would  be,  I  think,  inclined  to  make  it  good  on  the 
basis  of  the  warranty  and  then  seek  your  remedy  against  your  supplier. 

Mr.  NiciiOL.  Yes,  sir. 

]Mr,  Eckhardt.  But  if  we  write  in  special  language  inviting  you  to 
defend  and  not  rather  blame  it  on  the  supplier,  it  seems  to  me  we  are 
writing  into  this  law  an  invitation  for  many  manufacturers  to  simply 
get  out  from  under  their  warranties  and  dump  them  on  the  inter- 
mediate supplier.  I  would  not  think  that  would  be  good  for  the  con- 
sumer, nor  for  manufacturers,  because  ultimately  people  w^ould  say, 
"Warranties  are  no  good  if  the  manufacturer  simply  blames  it  on 
the  supplier,  and  he  has  a  special  clause  in  the  law  that  permits  him 
to  do  it."  I  w^ould  not  favor  an  invitation  to  him  of  that  opportunity. 

But  I  agree  with  you,  if  you  can  show  it  was  the  supplier's  fault  in 
the  first  place  I  think  you  can  defend  in  the  original  suit  on  that  basis 
and,  if  you  choose  not  to.  I  think  you  would  have  a  right  to  bring  the 
action  against  the  supplier  to  whom  the  manufacturer  gave  the  product 
to  recover.  That  is  the  wav  I  lead  it.  I  may  be  wrong. 

Mr.  J^Ioss.  ]\Ir.  McCollister. 

Mr.  INIcCoLLisTER.  Isn't  it  likely,  under  the  circumstances  you  de- 
scribed where  the  usefulness  of  a  product  is  in  some  part  determined 
by  the  quality  of  the  installing  organization,  wdiere  the  manufacturer  is 
likely  to  be  held  responsible  for  the  full  satisfactory  performance  of 
that  product,  that  he  is  going  to  set  up  his  own  service  organization 
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in  an  effort  to  gain  control  over  the  installation  or  whatever  needs  to 
be  done  before  that  product  reaches  the  consumer  ? 

Mr.  NiciiOL.  Mr.  ]\IcCollister,  that  is  a  prol^lem  tliat  has  vexed  tlie 
industry  a  great  deal.  If  I  manufacture  water  heaters  in  Boston  the 
problem  of  having  a  service  organization  which  can  reach  all  of  my 
water  heaters  throughout  tlie  United  States,  as  you  will  see,  is  a  stu- 
pendous question. 

Mr.  McCoLLiSTER.  What  I  was  coming  to  is,  it  seems  to  me  that  a 
manufacturer  havhig  the  ability  to  serve  only  a  regional  market  is 
more  and  more  likely  to  be  at  a  competitive  disadvantage  to  tlie  big 
manufacturers  who  reach  a  national  market  and  who  are  able  to  set 
up  their  service  organizations  all  over  the  country.  As  a  result  more 
and  more  of  the  industry's  output  is  concentrated  in  fewer  and  fewer 
national  organizations.  It  seems  to  me  that  might  be  the  consequences 
of  imposing  on  the  manufacturer  indirectly,  practically,  the  liability 
for  the  satisfactory  performance  of  his  product. 

Mr.  NiciioL.  I  am  sure  this  is  a  problem  for  the  smaller  manu- 
facturer. If,  for  example,  a  State  enacts  a  statute  which  says,  "You 
want  to  sell  in  this  State,  you  have  to  have  a  service  organization 
here,"  this  is  a  tough  problem  for  the  small  manufacturer.  It  repre- 
sents expense  and  work  being  done  far  from  the  manufacturer's  con- 
trol. The  industry  has  studied  this.  We  have  committees  working  on 
it  and  related  problems  at  the  present  time.  It  is  a  difficult  problem. 

IVIr.  McCoLi.isTER.  Tliank  you  for  yielding. 

Mr.  Moss.  Will  you  yield  further  ? 

Mr.  EcKHARDT.  Certainly. 

Mr.  Moss._  Isn't  it  true  that  this  problem  of  who  services,  whicli  is 
analogous  with  the  problem  of  who  installs,  is  common  to  all  products  ? 

Mr.  NiCHOL.  All  products  requiring  installation  and  servicing,  yes, 
I  think  it  is. 

Mr.  Moss.  Virtually  all  products,  because  very  few  of  them  require 
neither  service  nor  installation.  If  you  buy  an  electric  razor  it  re- 
quires service. 

Mr.  NiOHOL.  Mine  has  not  yet,  but  I  imagine  it  will  eventually, 
sir. 

Mr.  Moss.  But  you  will  notice,  when  you  buy,  that  there  is  usually 
enclosed  a  list  of  service  stations.  Now  those  are  company-owned,  but 
there_  are,  increasingly,  across  this  land  service  organizations,  orga- 
nizations engaged  solely  in  service,  who  enter  into  agreements  with 
manufacturers  and  who  insure  that  as  the  manufacturer  seeks  to 
exploit  even  more  broadly  the  market  opportunities,  the  responsibili- 
ty of  the  service  set  forth  in  his  guarantee  or  warranty  will  in  fact  be 
provided. 

Mr.  NiCHOL.  Yes,  sir. 

Mr.  Moss.  This  avenue  is  perhaps  the  more  attractive  one  for  the 
smaller  manufacturers.  If  they  are  going  to  go  in  and  exploit  a  market, 
then  they  are  going  to  do  it  partly  with  that  warranty.  Now,  if  it  is 
done  in  good  faith  with  that  warranty  they  are  going  to  back  it  up. 
They  are  not  going  to  disclaim  responsibility,  but  are  going  to  empha- 
size responsibility.  I  don't  quite  see  the  problem  as  one  of  the  dimen- 
sions you  outline. 

Thank  you,  Mr.  Eckhardt  for  yielding. 

Mr.  Eckhardt.  I  do  believe  1  see  the  difference  between  what  you 
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would  like  to  have  and  what  the  law  does.  I  think  it  all  hinges  on 
the  question  of  interpretation  of  what  is  a  breach  of  warranty  under 
section  104(a).  I  suppose  it  would  be  correct,  if  I  bought  an  air  condi- 
tioner, and  the  condenser  was  broken  in  the  installation,  and  the  con- 
denser was  warranted  by  the  manufacturer,  and  I  was  myself  careful 
in  who  I  dealt  with,  I  dealt  with  a  regular  dealer  who  had  the  reputa- 
tion of  being  responsible  in  installation  of  air  conditioners,  that  I 
would  have  my  action  against  you  as  the  manufacturer  because  you 
breached  your  written  warranty  to  me  to  deliver  an  air  conditioner 
in  good  and  satisfactory  condition,  I  didn't  break  it.  I  was  not  at  fault 
in  choosing  my  service  company.  I  think  I  could  probably  recover 
directly  from  the  manufacturer,'  though  it  was  in  fact  the  installer's 
fault. 

On  the  other  hand,  I  think  if  I  bought  an  air  conditioner  from  the 
manufacturer's  outlet  and  got  a  jack-legged  mechanic  to  put  it  in  and 
he  failed  to  install  it  properly,  that  the  manufacturer  might  well  say 
that  the  act  of  my  em.ployee  was  imputed  to  me  and  the  warranty 
didn't  stand. 

Now,  it  seems  to  me  that  in  the  first  case,  you,  as  the  manufacturer, 
would  be  able  to  recover  against  the  company  that  did  the  installa/tion, 
but  I  would  have  been  initially  able  to  recover  against  you,  and  it 
seems  to  me  that  is  the  way  it  should  be. 

On  the  other  hand,  if  we  put  in  the  language  you  suggest,  and  I  bring 
my  action  against  you,  you  immediately  defend  on  the  ground  that  the 
installer  actually  was  responsible  for  the  defect  and  I  suppose,  since 
the  act  then  w^ould  require,  or  would  make  that  exception,  I  w^ould  be 
under  the  burden  of  proving  that  the  installer  did  not  make  the  defect 
or  did  not  cause  the  defect,  but  that  it  was  there  before  installation. 
Practically  speaking,  it  is  a  question  of  burden  of  proof,  it  seems  to 
me.  It  would  be  a  burden  that  would  be  very,  very  difficult  for  me 
to  meet. 

It  is  like  the  burden  provided  for  by  the  tort  doctrine  of  res  ipsa 
loquitur.  If  we  didn't  have  the  doctrine  in  tort  law,  and  I  am  struck  by 
an  object  falling  off  of  a  roof  where  a  roofer  is  repairing  a  roof,  and 
I  have  to  show  who  is  actually  at  fault,  I  am  in  a  very  bad  position 
to  show  it,  because  the  loose  tile  knocked  me  unconscious.  I  don't  know 
who  displaced  it,  or  how  it  came  loose,  but  under  ordinary  legal  pre- 
sumption, I  can  bring  the  action  and  it  is  implied  that  in  a  condition 
in  which  I  liad  no  position  of  knowing  it  and  it  was  an  unusual  acci- 
dent, and  the  tile  would  not  have  come  loose  ordinarily,  that  I  may 
not  have  to  prove  precisely,  exactly,  how  the  roof  dislodged  the  tile, 
bnt  I  may  bring  the  action. 

Now,  in  this  case,  if  we  put  this  exception  in  the  bill  it  would  seem 
to  me  that  it  would  be  extremely  difficult  for  tlie  purcliaser  in  any  case 
to  carry  tliat  burden  of  proof  that  the  product  w^as  not  injured  by  some 
intervening  party  in  installation,  and  I  don't  think  that  Inirden  ought 
to  be  on  the  person.  It  seems  to  me  that  would  go  a  long  way  toward 
destroving  the  effectiveness  of  the  warrant  v. 

:Mr.'NiCHOL.  Well,  I  gather,  Mr.  Eckhardt,  that  you,  that  the  com- 
mittee feels  that,  on  this  point  of  particular  interest  to  me.  that  if  I 
]iut  in  my  warranty  a  statement  that  I  am  not  responsible  for  some- 
thing that  is  not  my  fan1t,  tliis  is  less  than  a  full  warranty. 

Mr.  EcKiTARDT.  I  suppose  that  would  be  something  that  the  Federal 
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Trade.  Gommission  would  be  the  one  to  determine,  if  it  is  a  full  war- 
ranty, and  I  think  that  is  the  impression  intended  under  this  bill.  I 
suppose  the  Federal  Trade  Commission  could  permit  you  to  do  that 
under  this  bill.  They  might  not  do  it. 

Mr.  NiCHOL.  I  believe  they  could  permit  you  to  do  it. 

Mr.  EcKHARDT.  But  it  might  also  provide,  if  you  did  do  it,  the  bur- 
den should  be  on  you  to  prove  that  it  was  not  in  fact  your  fault.  On  the 
other  hand,  if  we  write  it  into  the  bill  as  you  suggest,  ther*  it  seems  to 
me  the  burden  would  be  on  the  purchaser  to  show  that  the  fault  was 
3^ours,  and  when  you  assert  it  was  not  your  fault,  that  the  product  wag 
in  good  condition  when  it  left  the  factory,  you  bring  in  witnesses  to 
show  that  you  have  careful  quality  controls,  that  it  is  very  unlikely  this 
])roduct  would  have  been  in  that  condition  when  it  left  the  factory, 
and,  of  course,  you  have  control  of  those  witnesses,  so  it  would  seem  to 
me  the  purchaser  would  be  out  in  the  cold. 

Mr.  NicHOL.  I  still  feel,  sir,  that  it  would  be  equitable  to  give  the 
seller  that  protection. 

Mr.  EcKHARDT.  But  I  think  that,  since  the  manufacturer  has  almost 
full  control  of  witnesses  who  in  every  instance  would  say,  "We  didn't 
ijitend  to  make  a  faulty  product,  and  we  did  everything  we  thought 
reasonable  to  prevent  it"  then  you  place  the  burden  on  the  purchaser 
to  say,  "Though  that  product  is  said  to  have  been  good  when  it  came 
from  the  factory,  I  know  it  was  bad  when  it  was  installed,  and  it  didn't 
work." 

It  seems  to  me  you  leave  him  out  in  the  cold,  and  leave  him  with  his 
supplier  and  installer  as  the  primary  defendants,  and  the  appliance 
man  then  brings  in  testimony  from  all  of  his  mechanics,  and  you 
say,  "Look  we  weren't  at  fault.  We  were  very  careful.  We  installed 
many  of  these  air-conditioners  over  many  years."  He  again  has  control 
of  the  witnesses.  And  you  say,  "I  don't  know,  somebodv  was  at  fault. 
I  don't  know  who  it  was  and  I  can't  prove  it  against  either  one."  Then 
it  seems  to  me  if  you  put  that  clause  in  there  you  destroy  this 
warranty. 

Mr.  NicHOL.  I  am  sorry,  sir,  I  still  feel  that  some  protection  from 
this  situation  on  the  supplier  is  equitable,  it  is  fair.  Maybe  m.y  Ian- 
gauge  is  too  broad,  the  little  clause  I  suggested,  but  I  leave  with  you 
the  hope  that  this  will  have  the  attention  of  the  committee,  because  I 
think  it  is  potentially  a  hardship. 

Mr.  EcKHAEDT.  I  think  if  we  put  in  that  clause  we  make  the  relief 
ephemeral,  because  I  think  a  man  who  buys  a  product  and  it  won't 
work  is  entitled  to  look  to  the  warrantor  and  say,  "Certainly,  if  it  does 
not  work,  there  is  certainly  a  presumption  that  the  man  who  gave  me 
the  warranty  violated  the  warranty."  And  I  think  he  ought  to  be  able 
to  recover. 

Then  if  the  manufacturer  has  an  outlet  which  is  at  fault  it  seems 
to  me  that  the  manufacturer  is  in  the  best  position  to  go  against  the 
outlet,  because  then  it  is  the  witnesses  of  both  sides  with  equal  control 
of  expertise  with  respect  to  the  mamifacture  and  the  installation  Avho 
would  vie  with  each  other  as  to  who  is  at  fault,  but  why  should  the  con- 
sumer have  to  hassle  about  that  question?  There  is' no  question  but 
what  he  got  a  bad  product.  Let's  let  those  who  supplied  him  in  the 
chain  of  supply  fight  this  question  out  among  themselves.  It  seems 
to  me  that  is  the  fair  thing  to  do. 
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Mr.'NiCHOL.  In  other  words,  let  him  simply  stait  with  the  manu- 
facturer. You  know,  Mr.  Eckhardt,  the  installer  may  have  been,  as  I 
believe  you  pointed  out  somewhat  earlier,  practically  in  the  position 
of  being  the  agent  of  the  consumer. 

Mr.  Eckhardt.  Well,  I  think  in  that  case  there  might  be  a  different 
question.  We  might  go  back  to  my  first  statement,  that  the  question 
might  be  a  question  of  fact,  as  to  whether  the  warranty  was  breached. 
For  instance,  if  the  consumer  installed  tJie  product  himself  that  ques- 
tion could  always  be  raised  by  the  manufacturer,  "'My  product  was 
warranted,  and  the  reason  it  didn't  work  was  because  you  installed  it 
wrong."  But,  in  that  instance,  at  least  the  consumer  is  in  a  position 
to  be  his  own  witness  and  say,  "I  installed  it  right." 

Mr.  NiCHOL.  And  since  breach  of  warranty  would  be  something  that 
would  have  to  be  decided  in  any  litigation  involving  malfunctioning, 
it  is  very  possible,  it  seems  to  me,  that  the  consumer  plaintiff  here  may 
be  calling  the  installer  and  the  installer's  crew  as  his  witnesses,  rather 
than  the  manufacturer  using  them  as  witnesses. 

Mr.  Eckhardt.  I  have  a  feeling  though,  that  the  relationship  is  an 
economic  relationship  between  the  manufacturer  and  the  retailer, 
which  is  a  stronger  relationship  with  more  continuing  pressures  going 
both  ways  than  the  pressure  between  the  consumer  and  the  retailer 
in  most  instances. 

Mr.  NiCHOL.  I  would  certainly  have  to  agree  with  that. 

Mr.  Eckhardt.  So  I  would  certainly  be  most  reluctant  to  make  this 
provision,  because  I  don't  think  there  is  any  equity  without  it. 

One  other  thing,  I  would  like  to  go  to  this  question  of  class  actions. 
Would  it  satisfy  you  if  we  simply  wrote  this  bill  in  section  110(e) 
to  say,  "Any  person  damaged  by  the  failure  of  a  supplier  to  comply 
with  any  obligation  assumed  under  an  express  or  implied  warranty  or 
service  contract  with  respect  to  a  consumer  product  may  bring  suit 
in  any  court  of  competent  jurisdiction"  ? 

Mr.  NiCHOL.  I  would  prefer  that  to  this,  sir. 

Mr.  Eckhardt.  Well,  I  don't  want  to  ask  you  that  without  under- 
standing the  full  ramifications  of  it.  If  that  were  the  language,  then 
every  i^resent  possible  breach  of  Federal  law,  including  the  possible 
breach  of  rule  23,  would  apply.  I  suggest  to  you  that  there  would  be 
much  more  opportunity  for  a  class  action  without  limitation  under 
such  language  than  what  we  have  here.  We  limit  class  actions.  We 
don't  extend  them. 

Mr.  NiCHOL.  You  limit  them  to  the  extent  it  must  be  a  claim  of 
more  than  $25. 

Mr.  Eckhardt.  That  is  right.  Tliat  of  course  would  not  be^ — that 
limitation  would  not  exist  if  we  used  the  language  I  just  described. 

Mr.  NiCHOL.  No,  it  would  go  down  then,  I  suppose,  maybe  to  $5. 

Mr.  Eckhardt.  Yes,  to  $5,  if  that  is  the  lowest  point  at  which  the 
rule  is  applicable.  Of  course,  as  far  as  this  section  is  concerned,  as 
far  as  Federal  law  is  concerned,  there  would  be  no  bottom  limit.  I  sup- 
pose the  practical  effect  would  be,  though,  to  go  down  to  $5.  Further- 
more, we  limit  class  actions  in  requiring  under  this  bill  that  there  be 
$10,000  in  controversy  involved  in  the  matter  which  is  to  be  brought 
in  Federal  court.  We  don't  jilace  any  limitation  in  the  procedure  re- 
specting State  courts,  but  with  respect  to  Federal  courts  we  limit 
rather  than  extend  class  action  rights. 


178 

Mr.  NiCHOL.  In  other  words,  it  must  involve  at  least  $10,000. 

Mr.  EcKHARDT.  That  is  right.  If  the  language  as  I  read  it  is  simply 
giving  a  right  to  go  into  Federal  court,  then  since  this  question  arises 
under  the  commerce  clause,  and  is  a  Federal  question,  all  of  the  pro- 
cedures of  Federal  law  would  be  applicable  to  the  case  without 
restraint. 

What  we  tried  to  do  here  is  keep  the  small  minuscule  claims  out  l)y 
putting  a  $25  limitation  on  it,  and  we  have  also  tried  to  keep  the 
case  in  where  there  was  not  as  much  as  $10,000  in  controversy  out  of 
Federal  court,  but  we  have  permitted  an  accumulation  of  claims 
to  make  $10,000.  So  we  have  not  extended  class  actions  but  simply 
created  a  Federal  right  and  then  have  limited  class  actions  as  they 
would  otherwise  apply. 

Mr.  NiCHOL.  In  other  words,  sir,  if  I  understand  you  correctly, 
you  are  pointing  out  that,  because  the  bill  in  the  hypothetical  lan- 
guage that  you  mentioned  a  moment  ago,  would  give  access  to  the 
Federal  courts,  that  we  would  not  have  any  limitation  on  what  could 
be  a  class  action? 

Mr.  EcKHARDT.  That  is  right.  I  think  your  quarrel  is  more  with 
the  principle  of  Federal  rule  23  than  with  our  bill. 

Mr.  NicHOL.  Possibly  you  are  right. 

Mr.  EcKHARDT.  Thank  you. 

Mr.  Moss.  Mr.  McCoUister. 

Mr.  McCoLLiSTER.  No  questions. 

Mr.  Moss.  Thank  you  very  much. 

The  committee  will  stand  adjourned  until  10  o'clock  on  Tuesday, 
March  27, 1973. 

[Whereupon  at  12:15  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Tuesday,  March  27, 1973.] 
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TUESDAY,   MARCH  27,   1973 

House  of  Representatives, 
Subcommittee  on  Commerce  and  Finance, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2218, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  [chairman] 
presiding. 

Mr.  Moss.  The  committee  will  be  in  order. 

Our  first  witness  today  is  Daniel  F.  O'Keefe,  Jr.,  vice  president  for 
legal  affairs  and  secretary  of  the  Proprietary  Association,  accom- 
panied by  Clair  Warren  Rodgers,  an  attorney  with  the  association. 

We  are  pleased  to  have  you  back  before  the  committee,  Mr.  O'Keefe. 
We  will  be  happy  to  hear  from  you. 

STATEMENT  OF  DANIEL  F.  O'KEEFE,  JR.,  VICE  PRESIDENT,  LEGAL 
AFFAIRS,  AND  SECRETARY,  THE  PROPRIETARY  ASSOCIATION; 
ACCOMPANIED  BY  CLAIR  WARREN  RODGERS,  COUNSEL 

Mr.  O'Keefe.  Thank  you,  Mr.  Chairman. 

My  name  is  Daniel  F.  O'Keefe,  Jr.  I  am  vice  president,  legal  affairs, 
and  secretary  of  the  Proprietary  Association.  With  me  is  Clair  War- 
ren Rodgers,  an  attorney  with  the  association. 

The  Proprietary  Association  is  headquartered  at  1700  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  It  was  organized  in  1881  and  has 
been  in  continuous  existence  since.  Its  active  members — 82  in  num- 
ber—are  engaged  in  the  manufacture  and  distribution  of  proprietary 
medicines— medicines  which  are  completely  compounded,  packaged, 
and  labeled  for  use  by  consumers.  These  medicines  are  classified  as 
over-the-counter  items,  that  is,  items  available  by  law  to  consumers 
without  a  doctor's  prescription.  There  are  also  112  associate  mem- 
bers—companies which  do  not  manufacture  and  distribute  proprietary 
medicines  but  which  are  interested  in  such  products  as  suppliers  of 
materials  and  services.  .     . 

We  should  like  first  to  express  the  appreciation  of  the  association 
for  the  opportunity  to  be  heard  on  this  important  and  far-reaching 
legislation. 

We  would  like  to  limit  our  presentation  to  title  II  of  H.Pv.  20,  which 
relates  to  basic  changes  in  the  statutory  authority  and  jurisdiction  of 
the  Federal  Trade  Commission.  All  of  title  II  is  of  interest,  and  some 
sections  of  it  are  of  great  concern  to  our  members.  But,  in  the  interest 
of  brevity,  we  should  like  to  focus  our  remarks  today  on  one  particu- 
lar concept,  in  the  bill,  of  greatest  concern  to  our  members.  It  is  a  con- 
cept which  we  must  oppose. 
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Our  comments  are  directed  to  those  portions  of  the  bill  which  would 
grant  to  the  Federal  Trade  Commission  the  power  to  write  the  law 
without  congressional  consideration.  We  are  referring  to  those  sec- 
tions of  the  Gill  which  would  give  the  FTC  power  to  define  unfair  or 
deceptive  acts  or  practices  by  issuing  substantive  rules  which  have  the 
force  and  effect  of  law.  Such  rules  have  become  known  in  the  business 
as  trade  regulation  rules — TER's.  They  are  sometimes  referred  to  as 
"legislative  rules" — lules  having  the  force  and  effect  of  law — issued  by 
a  noncongressional  body.  They  are  provided  for  in  section  203  of 
H.R.20. 

Mr.  Chairman.  I  will  digress  a  moment  to  say  that  we  heard  Chair- 
man Engman  testify  on  behalf  of  the  Federal  Trade  Commission  last 
week  and  we  agree  with  the  Conunission  that  section  203  of  H.R.  20 
should  not  be  considered  now.  We  did  feel,  however,  because  of  our 
strong  interest  in  the  subject,  that  we  should  express  our  view  briefly 
to  you  today. 

Section  203  states  in  part : 

"When  any  rule"  ...  [a  rule  which  defines  with  specificity  acts  or 
practices  which  are  unfair  or  deceptive  to  consumers  and  which  are 
within  the  scope  of  section  5(a)  (1)  of  the  act]  "is  promulgated  and 
becomes  final  a  subsequent  violation  thereof  shall  constitute  an  unfair 
or  deceptive  act  or  practice  in  violation  of  section  5(a)  (1)  of  this 
Act.; 

Violation  of  such  rule,  promulgated  by  the  Commission,  would  be 
made  a  per  se  violation  of  section  5  of  the  FTC  Act. 

Under  section  203,  the  Commission  could  propose  that  virtually  any 
business  practice — either  existing  or  theoretical — be  considered  an  "un- 
fair or  deceptive  act  or  practice."  Not  all  interested  persons  would  be 
permitted  to  participate  meaningfully  in  the  rulemaking  since  hear- 
ing procedures  would  be  determined  and  controlled  by  the  Commis- 
sion. Those  persons  who  do  participate  might  not  be  the  ones  most  di- 
rectly concerned  with  the  rule  or  eventually  charged  with  its  violation. 
In  fact,  it  may  not  always  be  possible  for  an  affected  party  to  know  in 
advance  the  effect  to  the  proposed  rule  on  their  business. 

A  decision  to  attempt  to  intervene  under  such  circumstances  is 
always  difficult,  but  particularly  so  for  a  small  company  or  industry. 
The  right  of  cross-examination  would  be  presented  only  to  the  extent 
and  in  a  manner  deemed  appropriate  by  the  Commission.  The  rec- 
ord— or  rather  tlie  information  and  comment — on  which  the  rule 
is  based  might  consist  of  written  statements  or  speeches  not  subject  to 
verification.  The  Commission  would  then  promulgate  the  rule  which 
would  be  reviewable  by  the  court  of  appeals  only  on  the  question  of 
whether  or  not  it  was  substantially  supported  by  the  Commission's 
controlled  record.  After  such  a  trade  regulation  rule  or  legislative 
rule  has  been  promulgated  and  becomes  final,  the  Commission  may 
bring  an  action  against  one  who  was  not  a  party  to  the  rulemaking  pro- 
cedure and  who  did  not  contest  the  validity  of  the  rule.  A  violation  of 
the  rule  is  deemed  to  be  an  unfair  or  deceptive  act  or  practice — a  per  se 
violation  of  the  law. 

Whereas  through  the  years  objection  has  been  voiced  on  frequent 
occasion  to  the  role  of  the  Commission  as  prosecutor,  judge,  and  jury, 
if  enacted,  section  203  would  add  the  role  of  original  legislator  and  the 
Commission  would  then : 
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■  "I First,  propose  the  rule  [lav:];  second,  control  tlie  nature  of  the 
hearing  upon  it ;  third,  determine  its  adoption ;  fourth,  prosecute  al- 
le<red  violations  of  it;  fifth,  adjudge  the  fact  of  such  violation;  and  in 
effect,  sixth,  bind  the  court  by  its  determination. 

With  "TIIR  power,''  a  five-man  appointed  Commission  v^ould  be 
able  to  legislate  in  the  broadest  area — one  that  blankets  virtually  our 
entire  economy.  When  a  bare  quorum  of  three  Commission  members 
are  present,  two  appointed  officials  could  make  laws  of  the  most  far- 
reaching  sort. 

The  present  framework  of  section  5  of  the  Federal  Trade  Commis- 
sion Act  recognizes  the  impracticability  of  defining  unfair  methods 
of  competition  and  unfair  or  deceptive  acts  or  practices  by  general 
rulemaking.  When  dealing  with  a  concept  so  inherently  vague,  each 
particular  set  of  facts  alleged  to  constitute  an  unfair  act  or  practice 
must  be  fully  examined  within  the  context  of  the  particular  business 
involved.  An  adjudicatory  process  would  seem  to  be  the  best  vehicle  for 
developing  a  substantive  law  of  unfair  or  deceptive  acts  or  practices. 
The  procedural  safeguards  in  this  adjudicatory  process,  including 
formal  hearings  and  the  right  of  full  cross-examination,  insure  that 
respondents  and  the  Commission  will  be  able  fully  to  elicit  the  facts 
underlying  the  final  order.        i:  1 1  •  •  ■ 

The  FTC  has.  for  several  years,  been  issuing  what  it  characterizes  as 
"Trade  Eegulation  Rules.-'  It  also  issues  guides  and,  upon  request, 
provides  advisory  opinions.  The  Proprietary  Association  has  no  objec- 
tion to  guidance  from  the  FTC — indeed,  it  welcomes  it — insofar  as  it 
constitutes  the  Commission's  interpretation  of  the  law  and  notice  to  the 
businessman  as  to  how  it  intends  to  enforce  the  law. 

The  association  does  strongly  object  to  administrative  determination 
being  given  the  force  of  law,  without  being  subjected  either  to  the 
legislative  or  judicial  process.  If  TRR's  are  now  to  l^e  given  this  force 
of  law  as  II.R.  20  provides,  the  only  question  in  an  enforcement  pro- 
ceeding, when  a  trade  regulation  rule  is  in  existence  for  the  practice 
challenged,  would  be  vrhether  the  alleged  violator  had  engaged  in  the 
banned  practice. 

The  Proprietary  Association  recognizes  that  some  of  the  more  ob- 
jectionable features  of  this  legislation  have  been  removed  during  the 
course  of  time.  Thus,  violation  of  a  TRR  and  conviction  in  a  subsequent 
enforcement  proceeding  no  longer  brings  civil  and  criminal  penalties, 
as  was  the  case  with  tlie  original  versions  of  proposed  legislation  on 
this  subject.  But  consider  the  sanctions  which  remain.  The  Commission 
is  asserting  in  its  current  enforcement  activity  the  right  to  new  and 
unprecedented  lemedies — affirmative  disclosure,  corrective  advertis- 
ing, and  the  requirement  that  25  percent  of  an  advertising  budget  be 
assigned  to  such  advertising.  The  proposed  change  in  the  law  could 
allow  these  sanctions  to  be  made  part  of  a  cease  and  desist  order  based 
upon  violation  of  a  TRR  issued  by  the  Commission. 

Inflexible  rules  covering  such  a  wide  spectrum  of  American  business 
practices  in  the  most  detailed  respects  are  not  designed,  in  the  nature  of 
things  to  deal  with  dynamic,  changing  industry  practices. 

A  good  illustration  of  the  undesirability  of  legislative  rulemaking 
defining  a  statutory  phrase  as  broad  as  "unfair  and  deceptive  acts  or 
practices"  lies  within  title  I  of  H.R.  20  itself.  Title  I  deals  with  con- 
sumer product  warranties.  Title  I  details  with  a  measure  of  specificity 
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precisely  what  the  Congress  wants  done.  Without  the  standards  and 
safeguards  now  contained  in  title  I,  what  assurance  would  Congress 
have  that  its  intent  would  be  observed  by  the  Commission  ? 

We  submit  that  title  I  of  H.R.  20  would  be  unnecessary — perhaps 
even  effectively  nullified — if  title  II  is  enacted.  For  under  title  II,  the 
FTC  could  write  legally  binding  trade  regulation  rules  defining  what 
the  Commission — not  the  Congress — decided  was  the  proper  scope  of 
consumer  product  warranties. 

Mr.  Chairman,  we  do  not  want  to  close  without  recognizing  the 
meritorious  features  in  title  II.  We  continue  our  support  of  expansion 
of  the  jurisdiction  of  the  FTC  to  acts  or  practices  "affecting  commerce" 
embodied  in  section  201. 

We  also  support  the  grant  of  authority  to  the  FTC  to  seek  prelimi- 
nary injunctions  in  court  for  alleged  violations  of  section  5  of  the  FTC 
Act,  We  do  urge  that  section  204  be  amended  to  make  it  clear  that  the 
conditions  and  principles  which  must  exist  before  preliminary  injunc- 
tions may  be  granted  are  the  same  conditions  and  principles  upon 
which  such  orders  are  granted  by  courts  of  equity. 

In  conclusion,  we  do  think  it  unwise — and  we  hope  you  will  as  well — 
for  the  Congress  to  turn  over  its  legislative  authority  to  the  Federal 
Trade  Commission  as  is  done  in  section  203  of  this  bill.  We  believe  that 
is  a  power  which  properly  and  wisely  rests  with  the   Congress. 

Thank  you,  Mr.  Chairman. 

Mr.  Moss.  Thank  you,  Mr.  O'Keefe.  Mr.  McCollister. 

Mr.  McCollister.  Thank  you  for  your  testimony. 

I  think  it  goes  directly  to  the  issue  involved  in  title  II.  As  it  happens, 
I  agree  with  almost  everything  you  have  said  with  regai-d  to  section 
203.  It  is  a  curious  thing  at  this  point  in  time  when  great  objection  is 
made  to  the  dilution  of  powers  here  in  the  Congress  and  in  this  legis- 
lation we  propose  to  abdicate  almost  completely  the  legislative  author- 
ity over  these  trade  regulations. 

It  seems  to  me  to  be  a  step  backward.  I  am  grateful  to  you  for  your 
testimony. 

Mr.  Moss.  Mr.  Breckinridge. 

Mr.  Breckinridge.  I  have  no  questions. 

Mr.  Moss.  Mr.  Lemov. 

Mr.  Lemov.  Mr.  O'Keefe,  I  suppose  you  are  familiar  with  the  Fed- 
eral Trade  Commission's  acti\dties  with  regard  to  analgesic  products 
over  the  last  few  years. 

Mr.  O'Keefe.  Yes,  sir,  it  has  come  to  my  attention. 

Mr.  Lemov.  For  the  record,  can  you  indicate  exactly  what  type  of 
products  are  involved  in  these  proceedings  ? 

Mr.  O'Keefe.  First  of  all,  I  would  like  to  limit  my  remarks  concern- 
ing the  analgesic  cases  because  they  are  in  litigation  before  the  Com- 
mission now.  Generally,  however,  they  refer  to  claims  of  quite  a  wide 
variety  of  analgesic  products. 

ISIr.  Lemov.  Is  it  fair  to  say  that  analgesics  relate  to  claims  of  adver- 
tising and  efficacy  of  aspirin  and  related  products  ? 

Mr.  O'Keefe.  Yes,  sir,  that  is  correct. 

Mr.  Lemov.  When  was  the  first  proceeding?  If  I  said  1962,  would 
you  agree  that  was  the  date  the  first  FTC  com]3laint  was  filed? 

jSIr.  O'Keefe.  That  could  be  correct.  I  am  just  not  positive  of  the 
date. 


183 

Mr.  Lemov.  Ten  years  have  gone  by  since  the  first  proceeding  with 
regard  to  analgesic  products.  Would  you  say  that  is  an  extensive  time 
for  this  soit  of  proceeding  to  continue  i 

Mr.  O'Keefe.  I  think  you  have  to  answer  that  kind  of  question  in 
the  context  of  whatever  validity  the  claims  might  have. 

I  might  point  out,  Mr.  I^mov,  as  I  am  sure  you  are  aware,  sex^tions 
12  and  13  of  the  FTC  act  now  now  authorize  the  FTC  to  seek  a  prelimi- 
nary injunction  in  the  case  of  false  advertising  for  drugs,  cosmetics, 
and  so  on.  I  don't  laiow  if  the  Commission  has  sought  that  remedy. 
If  in  fact  they  have  a  good  case,  they  could  seek  that  kind  of  remedy. 

In  one  case*^I  know  of,  the  FTC  did  seek  that  kind  of  relief  and  the 
court  did  not  find  it  proper  to  grant  a  preliminary  injunction. 

Mr.  Lemov.  Don't  you  feel  a  delay  of  10  years  or  so  in  that  area 
leaves  some  room  to  improve  existing  procedures  ? 

Mr.  O'Keefe.  H.R.  20  does  have  a  provision  in  it  which  would  au- 
thorize the  Commission  to  seek  preliminary  injunctions.  I  think  in  the 
proper  kind  of  situation  the  court  would  be  inclined  to  grant  that 
kind  of  remedy. 

In  these  cases  the  court  obviously  would  consider  what  the  relative 
merits  are  when  you  are  dealing  with  an  efficacy  claim,  part  of  which 
is  involved  in  the  analgesic  case.  Efficacy  in  many  consumer  products 
is  highly  subjective ;  one  man  thinks  one  thing  and  another  man  thinks 
something  else. 

Mr.  Lemov.  You  are  suggesting  injunctive  relief  would  be  a  better 
means  if  there  is  a  valid  claim  of  deceptive  practice  b}^  the  Commis- 
sion? 

Mr.  O'Keefe.  If  the  court  were  to  decide  there  was  likely  to  be  a 
valid  claim  against  any  company's  advertising  or  any  practice,  I  think 
that  is  a  proper  question  for  a  court  to  consider  in  an  equity  proceed- 
ing, to  decide  whether  or  not  the  harm  done  to  the  public  balanced 
against  the  other  equities  in  the  case  warrant  the  granting  of  a  pre- 
liminary injunction  in  that  type  of  case.  That  does  not  resolve  the 
issue  finally,  as  we  all  know.  That  is  just  a  temporary  mechanism. 

Mr.  Lemov.  But  it  is  an  extraordinary  remedy  and  the  courts  are 
reluctant  to  grant  such  remedies  unless  there  is  a  strong  probability  of 
success  on  the  merits. 

Mr.  O'Keefe.  Yes ;  and  I  think  they  should  be. 

Mr.  Lemov.  Yet  the  public  continues  to  be  subjected  to  the  advertis- 
ing which  the  Commission  claims  is  deceptive. 

Mr.  O'Keefe.  That  is  true  and  that  is  the  difficulty  in  any  standard 
as  vague  as  "unfair  or  deceptive."  What  is  unfair  to  you  may  not  be 
unfair  to  me  or  vice  versa. 

Mr.  IjBMOv.  Wouldn't  you  agree  that  the  real  dispute  on  the  question 
of  aspirin  and  analgesic  advertising  is  what  the  scientific  proof  is, 
Avhether  there  is  proof  for  the  claims  of  added  efficacy  for  certain 
products.  That  is  really  the  heart  of  the  dispute. 

Mr.  OTveefe.  That  is  certainly  what  is  involved  and  it  is  not  an 
easv  question  to  determine. 

Mr.  Lemov.  There  are  studies  on  both  sides,  some  of  them  suggesting 
that  some  analgesic  products  are  more  efficacious  and  others  suggesting 
thev  are  not. 

Mr.  O'Keefe.  That  is  correct. 

Mr.  Lemov.  Where  there  is  a  situation  of  doubt  of  that  sort,  who 
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should  bear  the  burden  of  proof,  the  agency  created  by  the  Congress 
to  protect  the  public  or  the  industry  seeking  to  sustain  its  advertising 
practices  ? 

Mr.  O'Keefe.  As  you  know,  the  Commission  in  the  P-fizer  case  held 
the  company  had  to  have  a  reasonable  basis  on  which  to  make  a  claim 
at  the  time  it  was  made.  When  you  are  dealing  with  products  in  the 
consumer  area,  ^^ou  are  dealing  with  subtle  diiierences,  personal  choice, 
individual  reactions  to  things. 

When  you  are  dealing  with  unfairness,  you  are  dealing  with  the 
same  kind  of  thing.  These  are  not  cut  and  dried.  Facts  and  situations 
will  vary  a  great  deal.  I  am  not  sure  that  is  responsive  to  you. 
Mr.  Lemov.  I  am  not,  either. 
Mr.  O'Keefe.  We  can  try  again. 

Mr.  Lemov.  I  was  really  asking  whether,  Avhere  there  is  a  doubt  to  the 
validity  of  a  claim  of  greater  efficacy  for  a  particular  product,  should 
the  company  making  the  claim  have  some  evidence  of  that  efficacy  in 
its  possession  and  available  ? 

Mr.  O'Keefe.  Yes ;  I  think  they  should  and  the  laws  are  reasonably 
clear  in  requiring  some  kind  of  evidence  of  effectiveness,  but  I  think 
you  do  have  to  recognize  that  you  are  dealing  with  highly  subjective 
areas.  I  frankly  cannot  sit  here  in  a  position  of  thinking  the  consumer 
is  a  total  dud ;  I  think  he  is  a  wise  person.  I  think  he  knows  what  he  is 
dealing  with. 

I  read  the  other  night  the  case  of  a  new  detergent  put  on  the  ]narket 
which  was  supposed  to  be  chemically  identical  to  anotlier  detergent 
which  was  already  hio-hly  successful  commeiT'iallv.  Initi.'i.l  sale-  of  the 
new  product  went  quite  well  and  then  its  sales  dropped  in  spite  of  a 
prettv  good  advertising  expenditure.  <>■.  - , 

When  sales  w^ere  dropping  the  company  that  was  puttino-  out  the 
new  product  became  concerned,  did  further  research  and  discovered 
their  advertising  was  not  working  because  the  consumer  could  sense 
a  difference  in  the  product  advertised.  After  a  while  they  discovered 
there  whs  a  subtle  chemical  difference  between  the  two  products.  When 
they  corrected  that,  the  new  product  became  perfectly  salable.  The  con- 
sumer is  hot  dumb.  That  is  the  point  of  that  story. 

:Mr.  Lemov.  You  are  not  suggesting  the  public  has  stopped  buyino- 
analgesics  in  large  amounts.  I  am  sure  ?  '     *^ 

Mr.  O'Keefe.  No,  analgesics  are  in  great  demand. 
]\Ir.  LE:>.rov.  ^"^Hiat  are  the  sales  of  analgesics  annually  ? 
Mr.  OTvEEFE.  I  am  sorry,  I  don't  know  the  answer  but  it  is  quite 
substantial. 

Mr.  Le^^v.  What  percentage  of  the  sales  is  used  for  advertising? 

Mr.  O'Keefe.  I  don't  know  the  exact  percerjtage  and  it  would   of 
course,  vary  from  product  to  product.  I  do  not  know  the  precise  fio-ure 
I  could  g<ii  it  for  you.  ° 

Mr.  LEZ^rov.  Would  it  be  in  the  range  of  25  percent  for  aspirin  and 
related  products  ? 

ISIr.  O'Keefe.  I  think  that  is  correct  but  that  may  be  in  the  case  of 
a  new  product.  These  va rv. 

Mr.  Lemov.  Obviously  iX\^  public  is  being  subjected  to  a  lot  of  ad- 
vertising with  respect  to  doubtful  claims ;  isn't  that  right  ? 
,.  Mr  O'Keefe.  No,  I  would  not  agree  with  that,  Mr.  Lemov.  The  pub- 
lic is  beiii^  subjected  to  advertising  which  is  calling  to  its  attention 
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various  products.  People  happen  to  prefer  one  brand  versus  another 
brand.  Again,  this  is  based  on  my  sample  of  relatively  few,  but  I  know- 
people  who  perceive  extensive  differences  between  brands. 

I  am  not  arguing  that  people  should  be  required  to  buy  brand  names. 
I  think  they  should  have  the  freedom  of  choice  of  buying  whatever 
thejT^  want. 

Mr.  Lemov.  The  original  intent  of  the  question  was  to  suggest  to  you 
or  to  ask  you  whether  it  would  not  have  been  more  efficient  in  1962 
rather  thaii  starting  in  effect  a  lawsuit  against  the  companies  involved, 
which  is  what  the  FTC  must  do,  would  it  not  have  been  more  efficient 
for  the  FTC  to  propose  a  rule  stating  if  a  claim  is  made  it  must  be 
supported  by  adequate  proof  or  else  it  cannot  be  made  ?  Would  that 
not  have  resolved  this  issue  10  years  ago? 

Mr.  O'Keefe.  In  essence  claims  must  be  supportable.  That  has  been 
true  for  some  time.  The  "adequacy"  of  proof  is  a  different  matter  and 
far  more  difficult.  An  advertiser,  in  my  personal  judgment,  should  have 
a  reasonable  basis  to  make  a  claim. 

Mr.  Lemov.  Would  a  rule  of  that  type  by  the  Federal  Trade  Com- 
mission be  appropriate  ? 

Mr.  O'Keefe.  No,  they  should  have  an  adjudicatory  proceedmg  to 
demonstrate  that.  I  might  add  that  the  Food  and  Drug  Administra- 
tion also  has  the  authority  to  proceed  against  a  drug  which  has  a 
label  claim  for  which  the  product  is  not  effective. 

Mr.  Lemov.  You  would  support  the  power  of  the  Federal  Trade 
Commission  to  issue  an  industry  rule  requiring  substantiation  of  effi- 
cacy of  aspirin  and  analgesics  ? 

Mr.  O'Keefe.  The  case  law  aims  in  that  direction,  that  any  adver- 
tising claim  you  make  must  be  tme.  I  don't  think  a  rule  is  necessary. 

The  question  is  whether  a  claim  is  supported.  If  they  have  a  trade 
regulation  rule  which  simply  says  that  you  must  prove  your  claim, 
and  I  guess  there  you  are  getting  at  the  so-called  biirden  of  proof, 
the  burden  is  generally  on  the  person  who  is  proposing  the  rule  in 
the  case  of  a  rule  or  claiming  a  violation  of  law  in  the  case  of  a  law. 
That  would  be  tlie  proper  place  for  a  burden. 

Mr.  Lemov.  Over  these  10  years  while  this  aspirin  case  has  been 
pending  every  time  the  FTC  has  done  sometliing  administratively 
there  has  been  a  lot  of  newspaper  publicity. 

Mr.  O'Keefe.  That  is  correct. 

Mr.  Lemov.  Doesn't  that  hurt  the  industry  ? 

Mr.  O'Keefe.  It  does  not  help. 

My.  Lemov.  Would  it  not  be  fairer  to  the  industry  to  have  one  rule- 
making proceeding  to  resolve  this  at  the  beginning  of  such  a  proceed- 
ing rather  than  perpetuating  it  ? 

Mr.  O'Keefe.  You  are  not  proposing  there  a  question  of  burden  of 
proof.  You  are  proposing  that  a  rule  be  the  be-all  and  end-all.  What- 
ever the  Commission's  interpretation  may  be  is  the  law. 

We  welcome  interpretive  regulations  and  guidance  to  find  out  what 
the  Commission  thinks  the  law  is,  but  not  Commission-made  law. 

Mr,  Lemov.  An  interpretive  rule  under  H.R.  20  ? 

]Mr.  O'Keefe.  As  I  understand  H.E.  20,  it  would  provide  the  Com- 
mission can  issue  a  rule  which  is  legally  binding  and  to  which_ there 
is  no  exception.  The  only  question  in  a  proceeding  of  that  kind  is 
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whether  you  violated,  the  rule,  not  the  law.  That  is  a  different  thing 
from  interpretive  rules  which  the  Commission  can  issue  now. 

Mr.  Lemov.  Thank  you. 

Mr.  Moss.  Are  there  further  questions?  If  not,  we  want  to  thank 
you  very  much  for  your  appearance  here.  Our  next  witness  is  Erma 
Angevine,  executive  director.  Consumer  Federation  of  America,  ac- 
companied by  Judy  Jackson,  CFA's  information  director. 

STATEMENT  OF  ERMA  ANGEVINE,  EXECUTIVE  DIEECTOR,  CON- 
SUMER FEDERATION  OF  AMERICA;  ACCOMPANIED  BY  JUDY 
JACKSON,  INFORMATION  DIRECTOR 

Ms.  Angevine.  Mr.  Chairman,  my  name  is  Erma  Angevine.  I  am 
executive  director  of  Consumer  Federation  of  America.  With  me  today 
is  Judy  Jackson,  CFA's  information  director.  After  I  complete  my 
statement,  I  would  like  for  her  also  to  be  available  for  any  questions 
you  have  since  she  is  an  attorney. 

I  appreciate  tlie  opportunity  to  appear  today  before  the  subcommit- 
tee to  comment  on  II.R.  20,  the  Consumer  Product  Warranties  and 
Fedei'al  Trade  Commission  Improvements  Act,  introduced  by  Chair- 
man Moss  and  Representatives  Eckhardt,  Camey,  Dingell,  Adams, 
and  Conte,  and  H.R.  5021,  warranty  legislation  introduced  by  Mr. 
Broyhill  of  North  Carolina  and  Mr.  McCollister. 

CFA  is  a  federation  of  some  200  local.  State,  regional  and  national 
consumer  and  consumer-oriented  organizations,  representing  at  least 
30  million  individual  consumers.  Representatives  of  these  millions  of 
consumers  gather  each  year  to  discuss  their  various  ideas  and,  if  pos- 
sible, to  arrive  at  a  common  viewpoint  so  that  CFA  can  speak  for  them, 
in  Congress  and  elsewhere,  with  a  single  voice.  CFA  therefore  endorsed 
and  supported  the  product  warranty  bill  introduced  by  Senator  Mag- 
nuson  in  the  92d  Congress  and  in  testimony  before  this  subcommittee 
on  October  12,  1971,  supported  and  urged  the  quick  enactment  of 
legislation  patterned  on  H.R.  4809.  We  believe  H.R.  20  reflects  this 
subcommittee's  concern  for  meeting  the  warranty  and  FTC  improve- 
ments problems,  but  that  it  can  and  should  be  improved. 

Before  turning  to  the  bills  before  the  subcommittee,  however.  I 
Avould  like  to  express  my  agreement  with  your  statement,  Mr.  Chair- 
man, opening  hearings  in  which  you  noted  that  the  administration 
has  not  yet  suljmitted  any  consumer  product  warranty-FTC  improve- 
ment legislation  and  state  that : 

111  view  of  the  importance  the  administration  placed  on  this  legislation  in  the 
last  Congress,  it  is  to  be  hoped  that  before  March  30  when  the  record  is  closed 
on  this  legislation  the  administration  will  again  come  forward  with  its  recom- 
mended legislation  to  protect  consumers  and  improve  the  powers  of  the  FTC. 

I  recall  that  Virginia  Knauer  told  this  subcommittee  on  October  12, 
1971— the  same  day  CFA  testified— that : 

"The  impoii:ance  of  this  subject" — warranty  legislation — "to  con- 
sumers can  hardly  be  overstated,"  and  her  conclusion  that  "both  the 
warranty  disclosure  and  FTC  amendment  bills  represent  important 
and  necessary  reforms  in  consumer  protection.  We  support  these  re- 
forms and  urge  their  prompt  enactment."  One  cannot  help  but  ask  if 
Mrs.  Knauer  has  been  silenced  or  if  the  consumer's  welfare  joins  the 
other  social  service  programs  that  are  being  axed. 
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H.R.    2  0 TITLE    I 

At  the  outset,  I  would  like  to  express  CFA's  continuing  support  for 
an  effective  class  action  provision  in  title  I  of  H.K.  20. 

Section  110(e)  of  II.R.  20  eliminates  the  necessity  that  each  con- 
sumer be  able  to  satisfy  a  $10,000  jurisdictional  amount  as  a  condition 
precedent  to  seeking  judicial  relief,  and  is  thus  a  substantial  improve- 
ment over  S.  356,  the  Senate  counterpart  of  H.R.  20.  To  require  each 
consumer  to  have  a  $10,000  claim  is  to  preclude  any  possibility  of 
judicial  relief  except  for  Rolls-Royce  owneis.  Indeed,  in  the  face  of 
that  requirement  it  is  a  farce  to  suggest  that  access  to  the  courts  would 
be  ])rovided  in  the  Senate  version. 

The  reference  to  section  l;>31  of  title  28  of  the  United  States  Code — 
which  establishes  the  $10,000  jurisdictional  requirement — in  S.  356  is 
particularly  distressing  since  had  such  a  specific  reference  been 
omitted,  the  $10,000  obstacle  would  not  arise.  Under  section  1337  of 
title  28  consumers  would  be  free  to  prosecute  violations  of  the  warranty 
bill  notwithstanding  the  amount  in  controversy. 

H.R.  20,  however,  still  limits  access  to  the  Federal  district  courts 
to  those  instances  where  the  plaintiffs  in  a  particular  suit  can  demon- 
strate that  tlieir  aggregate  claims  amount  to  at  least  $10,000.  In  short, 
it,  too,  would  interpose  a  barrier  that  would  not  exist  under  28  U.S.C. 
1337.  We  believe  that  Federal  courts,  which  in  many  States  are  far 
more  accessible  to  consumers,  particularly  those  with  nominal  claims, 
should  be  available  to  litigate  grievances  under  acts  of  Congress  not- 
withstanding the  nominal  nature  of  the  claim.  Certainly  that  has  been 
the  trend  of  recent  analogous  congressional  enactments,  for  example, 
the  Truth-in-Lending  Act.  To  be  able  to  avail  themselves  of  the  fed- 
eral district  courts,  would-be  plaintitrs  should  not  be  required  to 
"shop"  around  for  others  with  similar  grievances,  a  requirement  which 
is  unseemly  and  often  will  be  insurmountable. 

The  gravity  of  the  warranty  |)roblem  facing  the  American  consumer 
continues  to  be  reflected  in  the  consumer  complaint  mail  received  bv 
CFA — no  other  complaints  category  is  as  large,  that  is  when  we  include 
with  all  of  the  warranty  complaints  with  automobiles  as  well  as  other 
types  of  products.  Some  of  these  are  complaints  they  share  with  us 
asking  us  to  intercede.  Others  are  letters  they  send  us  that  they  made 
to  an  organization,  an  industry  in  which  they  simply  send  us'a  copy 
with  a  statement  "'can  you  do  anything."' 

There  are  two  particularly  striking  aspects  of  the  recent  warranty 
letters  we  have  received :  Tlie  growing  recognition  by  the  individual 
consumer  that  the  warranty  problem  is  essentially  "a  corporate  ac- 
countability problem,  and  the  anger  over  the  widening  gap  between 
product  performance  promised  in'  advertising  and  warranties  and  ac- 
tual performance.  The  problem  that  leads  to  both  responses  is  an  old 
one — the  attempt  of  a  consumer  to  get  his  product  required,  and  the 
necessity  for  endless  visits  to  the  repair  shop  and  endless  letters  to  var- 
ious levels  of  the  corporate  bureaucracy  to  accomplish  such  repair. 

One  consumer,  for  example,  after  purchasing  six  major  pieces  of 
well-known  I^rand  equipment  in  14  months  and  finding  out  that  four  of 
them  were  either  faulty  when  delivered,  failed  shortlv  after  delivery, 
or  both,  and  that  "correction  of  these  defects,  even  with  the  Avarranties 
ni  effect,  cost  me  significant  amounts  in  time,  travel,  and  other  contin- 

94-513—73 13 


188 

gent  expenses,  thus  inflating-  the  purchase  price"  stated  that  "what 
annoyed  me  most  was  the  apparent  denial  of  the  opportunity  to  raise  a 
question  of  policy  with  management  people  whom  I  perceived  as  hav- 
ing authority  to  act."  In  my  opinion,  he  put  very  well  "the  crux  of  the 
consumer  crisis — the  choking  oft'  of  communication  by  the  internal 
political  machinery  of  large  corporate  organizations." 
His  suggestion  was  that : 

Perhapvs  an  agency  could  be  institnterl  which  conkl  screen  cnnsnnier  eomplaiiiti 
and  subpoena  top  management  to  appear  periodically  and  respond  to  those  the 
agency  jutlges  to  have  merit.  This  would  insure  that  policymaking  management  at 
least  was  aware  of  what  was  happening  in  the  field  and  had  the  opportunity  to 
consider  policy  questions  indigenous  to  their  modus  operandi.  It  wou'd  provide 
an  arena  wherein  the  social  pressure  derived  from  visibility  could  have  a 
salutary  impact. 

Such  a  proposal,  of  course,  goes  far  beyond  tho  scope  of  the  bills 
before  the  subcommittee.  Nevertheless  there  is  one  simple  change  that 
could  be  made  in  title  I  of  H.R.  20  which  would  at  least  alleviate  the 
"endless  repair"  problem.  In  section  101  ( 5) ,  the  definition  of  "repair  or 
replacement"  leaves  the  option  of  repair  or  replacement  with  the  war- 
rantor. 

We  agree  with  the  statement  of  jNIark  Silbergekl  of  Consumers 
Union,  a  CI'A  member,  that : 

After  a  particular  part  or  component  has  lieen  repaired  more  than  once,  the 
o]>ti(>n  should  shift  to  the  consumer,  so  that  the  consumer  is  not  subjected  to 
reiieated,  unsuccessful  attempts  at  repair  because  of  the  warrantor's  desire  to 
avoid  replacement  of  a  costly  part  or  component. 

The  second  major  problem  we  have  noted  in  recent  complaint  letters 
is  the  ii-e  of  consumers  when  they  compare  actual  product  performance 
Avith  promises  made  in  advertisements  and  in  the  warranty  itself.  This 
is  expressed  in  the  letters  in  many  ways.  One  consumer  writes:  "I  am 
sitting  here  laughing  at  the  ad  for  your  company's  dishwasher" — a 
dishwasher  she  characterizes  as  a  piece  of  junk  after  it  broke  all  her 
glassware  and  "is  now  on  its  third  motor,  at  approximately  $50  for 
the  motor,  and  $25  for  the  labor.  Only  the  first  replacement  came  un- 
der the  warranty,  and  even  then  we  had  to  pay  the  $25  labor  charge." 

Another  consumer  questions  whether  the  company's  guarantee  "has 
any  tangible  meaning." 

One  major  concern  we  have  with  section  101  of  PI.R.  20  is  that  it 
may  add  a  new  element  of  deception  to  warranties,  by  labeling  as  a 
"full  warranty"  which  meets  "Federal  minimum  standards"  a  war- 
ranty which  actually  gives  less  warranty  protection  than  that  af- 
forded by  the  I^nif  orm  Commercial  Code. 

We  agree  with  the  ])osition  of  Prof.  Fairfax  Leary  of  the  Univer- 
sity of  Pennsylvania  Law  School  that  the  designation  "full"  be  re- 
placed with  the  designation  "minimiun  standard"  [period  of  dura- 
tion] "with  limited  liability."  Mr.  Silbergeld''s  testimony  also  contains 
an  extended  discussion  of  this  point  on  pages  6  through  8  of  his  testi- 
monv.  We  call  the  subcommittee's  attention  paii:icularly  to  ]Mr.  Silber- 
gelcFs  hi-fi  system  exam):>le  which  illustrates  a  "full  warranty"  under 
the  present  language  of  H.R.  20  which  in  actuality  gives  the  consumer 
nothing. 

A  number  of  other  problems  with  title  I  of  H.R.  20  have  been  dis- 
cussed both  well  and  exhaustively  by  Professor  Leary  and  Mr.  Silber- 
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geld.  In  General,  we  agree  with  their  position  and  hope  the  subcom- 
mittee will  seriously  consider  making  the  changes  they  suggest. 

We  paiticularly  call  your  attention  to  Professor  Leary's  recom- 
mendations on  preemption,  the  doctrine  of  privity,  extension  of  the 
pi'otections  of  H.R.  20  to  lessees  at  retail  as  well  as  buyers,  and  his 
suggested  changes  in  section  lO-t(b)  (1)  and  section  110(f)(2)  and 
Mr.  Silbergeld's  clarification  of  section  102  to  permit  FTC  reg-ulation 
of  warranty  representation  made  in  sound  media  advertising,  and  to 
his  characterization  of  the  procedural  restrictions  required  by  section 
109(a)  as  unworkable  because  of  the  "oral  presentation  of  views"  re- 
quirement for  each  "interested  person.*' 

TITLE    II 

With  regard  to  section  203.  rulemaking  authority,  CFA's  position  is 
that  the  FTC  already  has  the  authority  to  issue  substantive  trade 
regulation  rules  as  a  means  of  fulfill  ingits  statutory  responsibilities 
under  section  5  of  the  Federal  Trade  Commission  Act.  CFA  has  taken 
this  position  as  an  appellant-intervenor  in  National  Petroleum  Re- 
-fjners  Association  v.  Federal  Trade  Commission,  a  case  presently  pend- 
ing in  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia. 

If,  as  we  believe,  our  position  is  upheld,  section  203  could  be 
deleted  from  the  bill.  Until  our  position  is  upheld,  section  203  should — 
at  a  minimum- — be  clarified  to  insure  that  the  FTC  can  group  various 
interests  in  oi-der  to  reduce  the  number  of  parties  conducting  cross- 
examination.  Ideally,  we  agree  with  ]Mr.  Silbergeld's  statement  that: 

The  rulemaking  process  would  be  equally  fair  and  far  more  effective  without 
cross-examination — a  method  of  adducing  evidence  more  appropriate  to  adjudica- 
tion which  necessarily  impedes  the  legislative  process. 

Our  other  major  concern  with  title  II  of  IT.R.  20  is  that  it  omits  two 
provisions  contained  in  FT.R.  4809  which  are  needed  to  give  the  FTC 
the  basic  tools  necessary  to  enable  it  to  protect  consumers  from  unfair 
and  deceptive  trade  practices.  The  omissions  are  found  in  section  202 
of  H.R.  4809. 

The  first  would  have  permitted  the  FTC  to  order  deceptive  acts  pro- 
hibited by  section  5(a)  (1)  of  the  FTC  Act  to  take,  "any  other  action 
necessary  to  redress  the  injury  caused  by  such  acts  or  practices"  to 
consumers:  the  second  would  have  authorized  the  FTC  to  seek  civil 
penalties  of  up  to  $10,000  each  for  knowing  violations  of  the  prohibi- 
tions of  section  5(a)  (1). 

U.K.    5  021 

^Ye  feel  that  H.R.  5021  falls  short  for  two  simple  reasons:  It  con- 
tains no  provisions  whatsoever  for  FTC  improvements;  and  its  re- 
quirement in  section  9  that  FTC  rulemaking  with  regard  to  war- 
ranties be,  "upon  a  public  record"  will  in  practice  assure  that  such 
FTC  rulemaking  will  seldom  occur. 

In  addition,  the  citizen  suit  provision,  section  10(b),  is  rendered 
virtually  worthless  by  the  requirement  that  each  claimant  "must  have 
afforded  the  supplier  a  reasonable  opportunity  to  cure  the  breach  in- 
cluding the  utilization  of  any  informal  dispute  settlement  mechanisms 
established  pursuant  to  subsection  (a)  of  this  section."  Such  a  require- 
ment allows  industry  to  keep  a  claimant  out  of  court  as  long  as  it  can 
tie  him  up  in  industry-stacked  "dispute  settlement  mechanisms." 
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iSIr.  Chairman,  with  the  improvements  we  have  suggested,  CFA 
endorses  H.E.  20  and  urges  the  subcommittee  to  report  it  to  the  full 
committee. 
•  Thank  you. 

3Mr.  Moss.  We  thank  you  for  your  statement. 

Mr.  McCollister  ? 

Mr.  McCoLLTSTER.  Approximately  how  many  cases  do  you  be- 
lieve would  be  generated  each  year  if  H.E.  20  were  passed  as  it  is 
wi'itten  ? 

Ms.  Ange\^xe.  I  really  have  no  way  of  answering  that  question. 
I  would  just  have  to  be  guessing. 

Ms.  Jackson.  Is  your  concern  that  the  Federal  courts  Avould  be 
flooded  with  class  actions  ? 

Mr.  McCollister.  I  don't  know  what  my  reaction  would  be  until 
I  know  what  import  there  would  be. 

Ms.  Jackson.  A  recent  study  as  reported  in  the  New  York  Times 
on  experience  under  class  action  legislation  and  the  experience  has 
been  the  old  courts-will-be-flooded  argument  has  not  held  up  at  all. 
I  think  it  has  been  used  fairly  sparingly.  With  regard  to  how  many 
cases  the  whole  act  will  spawn,  I  don't  think  there  is  any  way  of 
determining  that.  I  suppose  it  depends  on  how  it  is  drafted. 

"Mr.  McCollister.  Isn't  it  important  to  know  some  estimate  of  the 
impact  of  the  legislation  before 

Ms.  Jackson.  It  is  if  that  is  an  answerable  question  but  I  don't  know 
that  it  is. 

Mr.  McCollister.  Don't  we  have  some  kind  of  obligation  to  answer 
that  in  measuring  H.R.  20  ? 

Ms.  Jackson.  Unfortunately,  there  has  not  been  any  ^yay  to  do  that 
with  regard  to  legislation.  The  only  evidence  I  know  of  is  on  the  class 
action  provision"  and  that  type  of  provision  in  and  of  itself  has 
not  generated  a  lot  of  litigation. 

Frankly  I  reallv  don't  know  how  to  assess  that. 

Mr.  McCollister.  Don't  you  think  that  is  an  important  question  I 

Ms.  Jackson.  It  is  an  important  question  but  it  is  not  an  answerable 

question. 

Mr.  ]\IcCoLLiSTER.  If  vou  Say  it  is  unanswerable  should  that  not 
give  us  pause  before  report ing^H.E.  20  to  the  full  committee  as  you 
propose  ? 

Ms.  Jackson.  Not  at  all.  If  you  took  that  position,  you  would  never 

I'eport  any  bill. 

I^Ir.  ^IcCoLLiRTER.  Surclv  Congress  has  the  duty  to  measure  the 
impact  on  the  public,  on  the'consumer  and  all  the  interested  parties  be- 
fore it  legislates.  I  think  it  would  be  very  irresponsible  for  us  to  try 
to  do  otherwise. 

Ms.  AnCxEvine.  Mr.  ISIcCollister,  it  would  seem  to  me  that  you  are 
very  responsibly  doino-  that  by  holding  the  hearings  and  all  of  us 
aiVbringing  to"you  all  of  the  data  that  we  can.  But  to  ask  us  to  sur- 
mise would  be  just  to  give  a  guesstimate. 

Mr.  McCollister.  You  t'ake  such  a  strong  position  on  section  110 
of  H.E.  20.  I  am  disappointed  that  you  don't  have  a  better  estimate 
of  the  impact  of  it. 

Ms.  Jackson.  With  regard  to  title  II,  there  is.  I  think,  a  fair  amount 
of  extensive  writing  in  the  law  reviews,  for  example,  what  the  impact 
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of  substantive  rulemaking  on  the  part  of  the  FTC,  for  example,  would 
be.  There  were  hearings  1iere  last  year.  I  think  there  is  ample  docu- 
mentation as  to  the  eft'ect  of  how  important  just  that  provision  itself 
is  to  consumer  ])rotection. 

Mr.  McCoLLisTER.  If  that  documentation  exists,  I  don't  understand 
why  you  are  not  better  able  to  predict  the  number  of  cases  that  would 
be  involved. 

Mr.  Moss.  Would  the  gentleman  yield  ? 

^Ir.  McCoLLiSTER.  I  will  yield. 

Mr.  Moss.  The  documentation  does  not  exist  and  I  know  of  no  way 
of  developiii<r  that  kind  of  information. 

Mr.  McCoLLiSTEF..  I  was  speaking  of  the  important  aspect  of  the 
documentation  of  the  legislation  to  which  Ms.  Jackson  referred.  Surely 
the  remedy  used  has  some  bearing  on  vrliether  it  is  or  is  not  imi)ortant. 

:Mr.  Moss.  If  the  gentleman  wtll  yield  further,  again  after  tlie  most 
diligent  of  ett'orts  to  determine  whether  any  studies  have  been  made 
or  could  be  made,  whicli  would  reflect  the  impact  on  court  caseloads, 
the  Chair  has  concluded  that  none  does  exist  and  the  probability  of 
anything  of  a  meaningful  nature  beijig  developed  short  of  a  postaudit 
of  actual  exnerience  does  not  exist. 

Mr.  McCoLLiSTER.  Nonetheless,  this  committee  has  responsibility  in 
attempting  to  measure  the  impact  of  legislation 

Mr.  Moss.  Onlv  to  determine  the  determinable. 

Mr.  JMcCoLLisTEK.  You  make  the  statement  in  your  testimony  that 
the  access  to  Federal  courts  is  better  than  the  access  to  State  courts. 
Can  vou  tell  us  why  ? 

Ms.  Jackson.  I' think  just  generally  the  Federal  courts  have  been 
looked  upon 

Mr.  McCoLLiSTER.  You  will  agree  these  remedies  do  exist  now  in 
State  courts. 

Ms.  Jackson.  I  thiidv  that  depends  very  much  on  tlie  State,  if  there 
is  a  class  action  statute  in  a  State,  then  there  is  something.  I  think  the 
important  point  here  probably  would  be  that  if  this  bill  creates  a  gen- 
eral Federal  type  of  class  action  witli  regard  to  these  particular  kinds 
of  claims,  then  I  tliink  for  purposes  of  developing  a  coherent  body  of 
Federal  law,  the  Federal  courts  are  the  place,  probably,  to  do  that. 

A^^at  you  are  doing  is  creating  a  type  of  remedy  and  you  also  are 
creating  a  forum  in  which  you  can  pat  some  flesh  on  the  remedy. 

]\[r.  McCoLLiSTF.R.  I  have  no  furtlier  questions,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Eckhardt. 

]Mr.  Eckhardt.  I  defer  to  ]Mr.  Breckinridge  in  deference  to  the  sub- 
committee's tardiness  rule. 

]Mr.  ^NIoss.  I  appreciate  your  yielding  to  that. 

Mr.  Brecktxridoe.  I  am  guilty,  too,  of  being  tardy,  so  I  must  yield, 
too.  I  don't  have  a  question,  Mr.  Chairman. 

Mr.  ]\Ioss.  Since  you  are  the  more  tardy  of  the  two  and  have  a  ques- 
tion, ]Mr.  Eckhardt.  you  may  proceed. 

^Ir.  Eckhardt.  There  is  one  thing  I  would  like  to  discuss  with  both 
of  you.  Ms.  Angevine  and  ]Ms.  Jackson,  and  that  is  the  question  of 
whether  or  not  we  have  reached  far  enough  in  affording  a  Federal 
remedy. 

I  gather  from  ]Ms.  Angevine's  testimony  that  she  feels  we  have  un- 
duly restricted  it.  I  must  say  your  analysis  of  the  law,  as  I  understand 
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it,  is  absolutely  correct.  We  have  restricted  what  would  be  the  law 
had  we  not  even  mentioned  the  question  of  class  actions. 

However,  in  defense  of  our  intermediate  position,  may  I  say  that  I 
think  a  very  important  reason  there  should  be  Federal  jurisdiction 
reach  at  some  place  in  this  act  is  because  I  know  of  no  other  Federal 
law  other  than  what  would  be  the  law  if  the  Senate  should  enact  its 
version  in  which  there  is  no  opportunity  for  a  Federal  court  to  con- 
strue a  Federal  act  under  one  of  its  important  provisions. 

As  I  understand  the  Senate  bill,  the  creation  of  the  $10,000  amount 
in  controversy  rule  as  affected  by  the  decisions  of  the  court  requiring 
that  there  be  at  least  one  plaintiff  with  that  amount  invoh-ed,  as  Ms. 
Ang-evine  has  very  well  pointed  out,  as  a  practical  matter,  there  would 
virtually  be  no  opportunity  to  test  the  meaning  of  the  statute  in  Fed- 
eral court.  I  certainly  agree  with  that  and  I  think  that  would  be  the 
effect. 

Frankly,  I  think  the  most  important  defect  in  the  Senate  bill  is  not 
the  question  of  generally  affording  a  Federal  court  tribunal  for  ad- 
judication of  these  cases  but  the  almost  absolute  denial  of  an  oppor- 
tunity for  the  matter  to  go  up  through  the  Federal  court  system  so 
as  to  create  a  certain  uniformity  in  construction.  But  I  may  say  it 
seems  to  me  to  be  adequate  Federal  reach  to  provide  that  in  those 
important  cases  where  class  action  can  be  establislied  under  rule  23 
that  the  matter  could  be  tried  then  in  Federal  court. 

I  would  like  to  point  out  one  point,  perhaps,  in  correction  to  Ms. 
Angevine's  testimony  that  it  would  ]iot  be  necessary — I  don't  think 
you  said  exactly  it  would  have  been  necessary  but  you  might  have 
implied  that  it  would  be  difficult  to  shop  around  for  enough  plaintiff?. 
Assuming  it  were  a  true  class  action,  this  would  only  require  one  person 
or  at  most  enough  to  satisfy  the  Federal  court  that  the  plaintiffs  were 
representative  to  bring  the  matter  in  Federal  court.  I  vrould  assmne 
if  the  matter  were  of  extreme  importance  that  this  would  not  be  an 
insurmountable  barrier. 

Do  you  have  a  comment  on  that  proposition  ?  I  am  speaking  for 
moderation  in  the  use  of  the  Federal  court  but  not  in  favor  of  th.e 
absohite  exclusion  of  it. 

Ms.  Jackson.  I  think  that  in  your  statement  about  using  the  Federal 
courts  in  moderation,  lying  behind  a  statement  like  that  is  an  idea 
that  might  underlie  a  lot  of  the  opposition  to  class  action  suits  gen- 
erally, i.e.,  that  the  courts  would  be  flooded  with  a  large  amount  of 
small  claims.  I  think  that  generally  in  States  where  there  are  State 
class  actions  that  had  not  happened. 

I  think  the  question  that  really  needs  to  be  asked  is.  If  the  experience 
under  Stjite  class  action  is  that  tlie  courts  are  not  flooded,  why  should 
you  have  the  $10,000  requirement  ? 

In  other  words,  why  should  you  require  ]:)eople,  with  all  of  the  dif- 
ficulties of  going  through  and  trying  to  find  out  are  the  issues  similar 
enough  with  regard  to  a  particular  problem  so  that  you  do  satisfy 
the  requirements  for  a  class  action — you  have  to  hire  a  lawver  to  do 
that,  the  whole  law  with  regard  to  class  action  under  rule  23  is  fairly 
complex — when  can  you  aggregate  claims  and  so  foi-th  ?  The  very  fact 
of  your  having  to  do  that,  I  think,  prevents  people  from  getting  re- 
dress. I  think  that  is  the  important  point. 

I  think  vou  have  to  ask  yourselves,  based  on  the  fact  that  State  class 
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actions  are  not  OA^eriiscd,  Why  in  the  world  should  you  require  the 
$10,000  aggregate  amount  to  be  met  really  t  I  really  don't  see  why  you 
sliould.  I  agree  with  you  that  the  provision  for  the  reasons  you  have 
stated  is  superior  to  the  Senate  bill  because  the  Senate  bill  requires 
at  least  one  person  to  have  the  $10,000  amount,  but  I  think  that  is 
basically  what  I  had  in  mind. 

Mr.  EciiTiAKDT.  Let  me  foUoAv  your  suggestion  an.d  ask  myself  that 
question  and  then  answer  it.  Of  course,  Xo.  1,  there  is  a  political  con- 
sideration. That  is,  many  persons,  whether  the  fear  is  well-founded 
or  not,  have  feared  the  opening  up  of  the  Federal  courts  to  ordinary 
people  rather  than  limiting  tliem  in  many  instances  to  the  concerns 
of  corporations  is  somehow  dangerous  to  our  American  system. 

This  is  a  fear  that  I  do  not  share  with  those  v»'ho  feel  it.  Never- 
tlieless,  it  does  seem  to  me  tliat  if  we  can  in  some  practical  way  nioUify 
that  fear  without  actually  injuring  the  machinery  of  the  bill  that 
there  is  considerable  political  reason  to  do  so. 

The  second  answer  I  Avould  make  to  it  is  that  I  feel  that  the  attitude 
of  those  who  fear  the  class  action  is  a  rather  artificial  concern  in  view 
of  the  fact  that  about  six  States  have  presently  vs-ithin  their  State  law, 
I  tliink,  identical  language  to  rule  23. 

I  submit  to  them^^if  they  think  this  thing  through,  there  can  be 
more  concerns  as  to  the  dangers  of  proliferating  class  actions  in  various 
jurisdictions  that  h.a.xe  no  control  over  each  other  than  there  would 
be  in  a  situation  in  which  the  Federal  court,  through  its  multidistrict 
panel,  can  consolidate  a  case  in  a  single  court.  Thereby,  after  advertise- 
ment, closing  out  the  action  to  any  person  who  may  later  seek  to  bring 
one. 

I  would  say  it  is  a  rather  convenient  and  desirable  situation  to  en- 
courage the  bringing  of  consumer  matters  under  Federal  law  in  State 
courts,  avoiding  the  class  action  procedure  where  this  can  be  done 
and  using  the  class  action  procedure  in  Federal  court  where  the  case 
is  a  large  one  with  national  reach. 

I  think  the  way  we  have  drafted  this  bill,  we  Avould  invite  the  en- 
forcement of  a  Federal  right  in  State  courts,  in  the  relatively  small 
case,  in  the  case  in  which  the  breach  under  the  act  had  best  be  done  in 
an  individual  case  and,  second,  we  have  afforded  an  opportunity  to  go 
into  State  courts  where  the  State  affords  the  class  action. 

Third,  we  have  given  the  opjwrtunity  in  some  States  where  class 
actions  are  not  permitted  to  go  in  courts  with  multiplaintiffs  where  a 
joinder  permitted  by  the  class  action  provision  of  that  State  may  not 
be  ixenerous  enough  to  permit  unnamed  parties  to  join. 

We  have  at  the  same  time  protected  both  the  large  case  for  Federal 
determination,  and  we  have  protected  to  the  Federal  courts  an  op- 
portunity to  construe  the  act  at  least  in  large  representative  cases.  It 
strikes  me  this  is  a  reasonable  balance. 

Ms.  Jackson.  I  have  two  comments.  While  the  blueprint  you  have 
drawn  out,  I  think,  is  possible,  it  strikes  me  as  quite  complex.  I  think 
it  might  raise  some  questions,  for  example,  really,  of  whether  under 
a  sort  of  three-tiered  or  tripartite  setup  you  would  really  get  any 
relief. 

I  think  the  committee  has  to  ask  itself,  and  I  appreciate  the  political 
problems,  whether  one  part  of  that  tier  really  will  be  operative  or  not 
because  of  the  $10,000  requirement. 
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To  iret  into  that,  you  have  to  look  at  how  hard  will  it  be  to  accumu- 
late claims.  What  you  may  find  is  tlie  setup  you  have  described  looks 
very  good  on  pai)er  but,  in  fact,  a  part  of  it  is  really  not  operative 
because  of  the  problem  generally — if  you  just  take  an  individual  con- 
sumer, say,  who  has  a  toaster,  which,  I  think,  was  the  example  used 
last  vear  all  the  time,  how  many  of  those,  if  you  have  the  $10,000 
requirement  in  here,  in  order  for  them  to  know  whether  they  can 
aggregate  claims,  probably  a  number  of  them  will  have  to  hire  a  lawyer. 

In  other  words,  what  I  am  suggesting  is  the  effect  of  the  $10,000 
requirement  in  effect  is  to  get  you  into  some  complex  issues  of  when 
can  you  agfrregate  claims,  when  are  the  issues  the  same,  and  so  forth, 
that  it  really  makes  tliat  part  of  the  plan  you  outline  unworkable  or 
it  may  make  it  unworkable  and  T  would  ask  you  to  consider  that. 

]\Ir.  ErKHARDT.  Under  Federal  rule  23  all  of  these  problems  exist 
anyway.  My  answer  to  those  who  say  the  class  action  remedy  is  likely 
to  aggregate  impractical  cases  is  that  rule  28  prohiluts  that  now  but, 
of  course,  tliis  standard  set  up  in  rule  28  calls  for  rather  nrecise,  care- 
fully considered  judffnients  on  the  ]iart  of  the  Federal  di^^trict  judo-e. 

But  let  me  suggest  to  vou  there  are  many  cases  that  could  go  to  the 
Federal  court  under  the  bill  as  it  is  drafted. 

For  instance,  if  the  toaster  were  merchandised  nationally,  and 
there  were  as  many  as  $10,000  worth  sold,  and  the  question  in  the 
case  was  one  of  warranty  of  mercliantability  or  warrant-*^  of  suitabilitv 
for  use  for  which  the  product  was  made,  the  case  would  properly  fall 
within  the  iurisdictional  limitations  provided  here. 

On  the  other  hand,  if  the  matter  werp  one  in  which  the  defect  in  the 
toaster  were  one  which  was  not  common,  not  so  clearly  common  to  all 
of  those  sold,  if  there  were  other  matters  in  the  case  that  constituted 
bases  for  alleging  fraud  under  State  law,  if  the  type  of  fraud  were 
related  to  the  i^etailer.  a  particular  retailer  in  a  particular  area,  the 
case  mififht  well  adapt  itself  much  better  to  a  suit  in  State  courts 
wi<-hout  the  use  of  a  national  class  action. 

T  am  merely  sugp-esting  that,  of  course,  any  legislation  dealino;  -with 
class  np<-ion  and  thereby  reaching-  for  the  u'^c  of  rule  28  involves 
complexities,  but  T  am  suge-esting  that  the  fact  that  the  legal  questions 
may  be  complex  does  not  m,ean  tliev  are  not  practical  and  that  they 
don't  affoi'd  many  options.  I  suggest  we  have  the  maximum  options 
uiirlor  the  bill  as  drawn. 

Ms.  Jackson.  Mv  only  rpsnonse.  to  that  would  be  that  in  decidiup^ 
which  V-sue  should  be  brouirht  in  Federal  court  and  which  one  shoidd 
not.  I  just  do  not  see  the  relevance,  really,  of  having  the  particular 
dollar  amount. 

In  oilier  words,  you  mentioned  defects.  If  the  defect  is  a  fairly  broad 
one ,  althouarh  let  us  say  not  rising  to  thp  level  or  breadth  of  particular 
types  of  warranty  questions  involved,  it  miffht  be  that  tliat  type  of  a 
case — if  yon  have  $10,000  requirement — you  are  not  ai^de  to  aggre.<Tate 
enou'rli  of  them  to  reach  that  le^^el  bu*"  nevertheless  that  is  somethino* 
whi^h  is  general  enough  that  still  should  be  brought  in  the  Federal 
court. 

I  apnreciate  the  need  i^o=;siblv  for  a  Dos'^ible  mechanism  that  would 
allocate  which  cases  should  be  brouo-ht  where,  but  T  am  no<-  just  con- 
vinced that  putting  a  dollar  amount  necessarily  distinguishes  in  any 
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rational  basis  between  the  cases  wliich  sliould  be  brought  in  State 
courts  and  the  ones  which  should  be  brought  in  Federal  courts. 

Mr.  EcKHAKDT.  It  is  a  rule  of  thumb  in  deciding  essentially  which 
cases  are  national  cases  and  I  recog]iize  there  may  be  othere  that  may 
not  meet  tlie  amount  which  may  be  national  cases,  but  if  we  desire 
to  use  the  Federal  court  as  the  guiding  court  with  respect  to  the 
precedent,  with  respect  to  hammering  out  what  the  law  means  but  do 
nor  desii-e  to  use  the  court  for  every  type  of  case  which  comes  up,  it 
affords  a  rather  convenient  yardstick,  not  precise. 

Arguably  it  should  be  another  figure  but  I  think  the  same  argu- 
ments go  to  the  whole  question  of  jurisdictional  amounts  in  State 
courts  as  well  as  Federal  courts. 

I  am  delighted  you  brought  up  these  points  because  you  certainly 
do  make  it  quite  clear  to  tlie  business  community  and  to  some  of  my 
colleagues  who  may  not  agree  with  my  views  on  class  action  that  this 
is  a  quite  limited  provision  for  class  action. 

Ms.  Jacksox.  Yes,  it  is,  reality. 

Mr.  EcKiiARDT.  There  is  one  other  area  I  would  like  to  discuss  and 
that  is  cross-examination  under  the  rulemaking  authority. 

In  the  testimony  of  Dr.  Leary  the  question  came  up,  and  I  had  tried 
to  address  some  language  to  the  solution  of  it,  of  the  possibility  that 
under  the  language  of  the  bill  as  presenth'  drawn,  the  hearing  officer, 
or  whoever  acts  in  this  case  for  the  agency,  might  be  required  to  give 
an  opportunity  for  some  ci-oss-examination  though  within  his  discre- 
tion as  to  the  extent  of  ever^'  pereon  affected  as  was  brought  out. 

I  think  it  is  a  reasonable  caution  that  the  procedure  might  be  un- 
workable. In  response  to  tliat  I  had  suggested  perhaps  there  should 
be  a  further  limitation  or  a  further  power  in  the  Cominission. 

It  would  be  this,  if  several  interested  persons  seek  to  participate  in 
a  hearing  and  the  Commission  or  its  authorized  hearing  officer  deter- 
mines any  such  person  coiistitutes  a  part  of  a  class  of  participants  who 
share  an  identity  of  interest,  the  Commission  or  its  authorized  hear- 
ing officer  may  limit  such  per-sons'  participation  to  a  participation  by 
a  single  representative  designated  b}"  such  class  or  by  the  Commission 
or  such  authorized  hearing  officer  if  such  organization  fails  to  desig- 
nate such  a  j)erson. 

That  wou.ld  restrict  total  scope  of  cross-examination  on  the  part  of 
each  party  and  also  provide  a  limitation  on  how  many  parties  would 
exercise  theii"  right  of  cross-examination.  Would  you  find  any  diffi- 
culty with  such  a  provision  ? 

Ms.  Jacksox.  I  would  like  to  have  an  opportunity  to  respond  to  you 
in  writing  on  that  because  it  is  a  fairly  complex  pi-ovision. 

]\Ir.  EcKHARDT,  Might  we  have  unanimous  consent  for  receipt  of 
such  comment  ? 

Mr.  IMoss,  Without  objection,  the  unanimous  consent  reservation 
is  agreed  to, 

[The  following  letter  was  received  for  the  record :] 

Consumer  Federation  of  A:merica, 

Washington,  B.C.,  Aijril  2Jf,  1913. 
Hon.  John  E.  iloss, 

Chairman,  Siibconimittee  on  Commerce  and  Finance,  Committee  on  Interstate^ 

and  Foreign  Commerce,  Rayhnrn  House  Office  Building,  Washington,  B.C. 

Dear  Chairman  Moss:  On  :Mareh  27,  1072,  Miss  Erma  Angevine,  Executive, 

Director  of  Consumer  Federation  of  America,  and  I  testified  before  your  sub- 
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committee  on  H.R.  20,  the  Consumer  Product  Warranties  and  i'ederal  Trade  Com- 
mission Improvement  Act,  and  on  H.R.  5021,  Avarranty  legislation  introduced  by 
Mr.  Broyliill  of  North  Carolina  and  Mr.  McCoUister  of  Nebraska. 

During  the  question  period,  Mr.  Eckhardt  asked  my  opinion  on  adding  to  Sec- 
tion 203  a  provision  that  "if  several  interested  persons  seek  to  participate  in  a 
hearing  and  the  Commission  or  its  authorized  hearing  officer  determines  any  such 
person  constitutes  a  part  of  a  class  of  participants  who  share  an  identity  of  inter- 
est, the  Commission  or  its  authorized  hearing  officer  may  limit  such  persons' 
participation  to  a  participation  by  a  single  representative  designated  by  such 
class  or  by  the  Commission  or  such  authorized  hearing  officer  if  such  organiza- 
tion fails  to  designate  such  a  person."'  Mr.  Eckhardt  explained  the  purpose  of  such 
an  amendment  would  be  to  "restrict  total  scope  of  cross-examination  on  the  part 
of  each  party  (sic)  and  also  a  limitation  on  how  many  parties  would  exercise 
their  right  of  cross-examination." 

To  the  extent  such  an  amendment  would  allow  the  FTC  to  restrict  the  total 
scope  of  cross-examination  and  the  number  of  parties  exercising  the  right  of 
cross-examination  I  would  favor  it,  since,  as  I  noted  at  the  hearing,  my  view 
is  that  requiring  the  FTC  to  provide  an  oral  hearing  with  opportunity  for  cro.><s- 
examination  in  every  informal  rule  making  proceeding  will  (1)  lead  to  inordi- 
nate delay  in  i-ulemaking.  and  (2)  not  result  in  the  most  effective  means  of  fact 
gathering.  One  problem  I  see  with  such  an  amendment,  however,  is  that  it  may 
become  a  mechanism  for  even  further  delay  as  the  parties  argue  aliout  the 
scope  of  each  party's  right  to  cross-examination  and  the  "representativeness" 
of  a  particular  person. 

A  much  better  solution,  in  my  opinion,  for  dealing  with  the  general  problem 
raised  by  Mr,  Eckhardt's  proposal  would  be  simply  to  delete  in  line  12  on  page  18 
the  words  "and  shall  also:  (1)"  and  then  delete  lines  13-25  on  page  18  and 
lines  1  and  2  on  page  19.  Such  an  amendment  would  then  leave  up  to  the  FTC 
the  decision  of  whether  to  grant  an  oral  hearing  and  would  give  the  FTC  maxi- 
mum flexibility  in  structuring  such  a  hearing. 

CFA's  basic  position,  of  course,  is  that  the  FTC  already  has  the  authorit.v 
to  issue  substantive  trade  regulation  rules  as  a  means  of  fulfilling  its  statutory 
responsibilities  under  Section  5  of  the  FTC  act,  and  that  if,  as  we  believe,  our 
position  on  this  issue  is  upheld  in  National  Petroleum  Refiners  Association  v. 
FTC,  a  case  now  pending  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  Section  203  could  be  deleted  from  the  bill.  We  wish  to  reemphasize, 
how^ever,  that  until  our  position  is  upheld.  Section  203  should — at  a  minimum^ 
be  clarified  to  ensure  that  the  FTC  can  gi'oup  various  interests  in  order  to 
reduce  the  number  of  parties  conducting  cross  examination,  and  we  believe  Jlr. 
Eckhardt's  proposal  could  constitute  such  a  clarification.  Ideally,  however,  I 
hope  the  Committee  will  make  the  deletions  I  have  suggested  in  the  preceding 
paragraph. 

Very  truly  yours, 

Judy  Jackson, 
Information  Director. 

Ms.  Jacksox.  One  of  mv  concerns  that  was  reflected  in  Ms. 
Ang-evine's  testimony — and  I  assume  we  are  talkins;  about  section 
203 (^)  (2)  (A)  in  the  bill  and  this  lanouaofe  about  "Durin<2:  any  such 
oral  hearino-,  the  Commission  shall  include  an  opportunity  for  cross- 
examination,  but  only  to  the  extent  and  in  a  manner  necessary,"  and 
so  forth. 

Mr.  Eckhardt.  That  would  probably  be  added  after  202(a). 

Ms.  Jackson".  a  more  general  comment  I  share  with  the  committee, 
I  am  just  g-enerally  concerned  with  the  attempt  in  section  203  (o-) 
(2)  (A)  to  set  forth  a  series  of  requirements  as  to  how  rulemakinof 
has  to  ^o  on  under  section  553.  I  think  the  worst  one  is  the  one  you 
have  alluded  to  with  reo;ard  to  the  cross-examination. 

In  other  words,  I  think  I  would  prefer,  personally,  that  the  Com- 
mission just  proceed  under  section  553  without  imposing  a  require- 
ment in  each  such  proceeding  for  a  hearing. 

I  think  that  may  unduly  tie  the  Commission's  hands.  I  think  the 
basic  problem  with  cross-examination  is  that  it  is  basically  appro- 
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priate  more  to  an  adjudicatory  process  than  to  rulemaking  processes- 
so  I  am  worried  about  any  attempt  to  try  to  impose  adjudicatory 
ideas  or  processes  on  a  rulemaking  proceeding. 

Mr.  EcKHARDT.  Let  me  suggest  at  least  some  of  the  subcommittee'^ 
thinking  in  other  bills. 

We  have  not  acted  here  so  we  don't  know  what  we  are  going  tcf 
do,  but  since  we  are  dealing  with  rules  that  might  cover  the  whole 
gamut  of  authority  of  the  Federal  Trade  Commission,  we  might 
very  well  run  into  rules  somewhat  similar  to  those  that  are  now  avail- 
able to  the  Products  Safety  Commission  with  respect  to  particular 
products. 

Ordinarily,  rulemaking  under  the  Administrative  Procedure  Act 
has  dealt  in' the  past  with  a  rule  very  much  like  a  statute  that  affects 
broadly  a  wide  range  of  activities. 

But  when  we  are  talking  about  certain  rules  that  might  be  made 
by  the  Federal  Trade  Commission  with  respect  to  certain  warran- 
ties we  are  somewhat  dealing  with  the  same  kind  of  question  that  we 
would  be  dealing  with  when  we  are  dealing  with  product  safety 
questions  aimed  at  a  particular  product  and  a  particular  manufacturer. 

I  think  this  subcommittee  has  been  very  concerned  with  whether 
or  not  the  person  affected  by  the  rule  is  not  finally  and  completely 
written  out  of  court  by  the  rule  itself.  The  real  factual  questions 
relate  to  the  rule  ratlier  than  its  enforcement. 

For  instance,  if  a  product  warranty  is  held  to  be  bad,  or  if  a  partic- 
ular practice  is  held  to  be  an  unfair  practice  and  it  relates  to  a  rather 
narrow  area  of  products,  once  that  decision  is  made,  adjudicatory 
process  is  meaningless  because  you  have  or  have  not  violated  the 
rule  established  on  the  basis  of  certain  factual  considerations. 

We  felt  that  someplace  in  the  process  the  person  regulated  should 
have  an  oi)portunity  to  test  the  validity  of  the  facts  in  the  case. 

At  the  same  time  we  wanted  to  write  the  bill  in  such  a  way  as  to 
make  it  practical  to  bring  an  end  to  hearings. 

Those  are  the  two  points  we  have  tried  to  reconcile  in  both  this  act 
and  in  the  Products  Safety  Act. 

Ms.  Jackson.  I  think  the  only  comment  I  would  have  to  that  is  what 
has  gone  on  under  some  of  the  FTC  trade  regulation  hearings.  So 
far  as  I  know,  no  one  has  been  shut  out  from  coming  in,  no  manufac- 
turer has  been  stopped  from  presenting  his  views.  I  think  the  whole 
idea  that  in  rulemaking  that  you  have  to  limit  it  very  carefully  and 
have  rules  about  cross-examination  and  so  on  in  order  to  protect  one's 
due  process  i-ights,  is  not  borne  out  under  the  attempts  of  the  FTC  to 
make  trade  regulation  rules  thus  far. 

I  think  that  tailoring  the  rulemaking  process  so  that  it  looks  to- 
ward a  cross-examination  process,  is  not  the  best  way,  really,  of 
gathering  and  generating  the  kind  of  data  that  the  Commission 
really  needs  in  order  to  decide  a  yevy,  very  broad  type  of  issue,  as,  for 
example,  what  should  be  the  scope  of  a  warranty. 

Mr.  EcKiiARDT.  We  don't  use  cross-examination  to  the  exclusion  of 
other  things.  We  afford  that  as  a  protected  right. 

Ms.  Jacksox.  The  other  problem  with  cross-examination  is  that 
it  gives  you — and  I  suppose  it  is  worse  when  you  get  to  the  full  scope 
of  formal  rulemaking  on  a  record — great  opportunities  in  a  proceed- 
ing such  as  this  for  delay.  In  other  words,  even  if  you  were  going  along 
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tlie  lines  tluif  we  h..v^e  to  provide  specificaHy  in  liere  some  kind  of  an 
opportunity  for  cross-examination,  perhaps  with  your  amendment,  I 
think  the  issue  you  have  to  address  3'ourself  to  is  even  if  given  that  is 
ofood,  by  putting-  in  a  provision  like  that,  are  you  so  extending  the 
length  of  the  proceeding  itself  that  you  make  it  virtually  impossible  to 
complete  the  proceeding  in  a  reasonable  time.  In  other  words,  it  is 
always  just  a  tradeoif, 

Mr.  EcKHARDT.  That  is  the  reason  we  put  cross-examination  only  to 
the  extent  or  manner  necessary  as  to  the  issues  determined  by  the  Com- 
mission. 

Ms.  Jackson.  You  have  tried  to  do  it  but  I  tliink  even  witli  that  you 
may  provide  an  opportunity  perhaps  for  more  delay  in  tlie  rulpmaking 
proceeding  than  really  is  necessary.  In  other  words,  I  think  you  just 
have  to  look  at  how  cumbersome  a  proceeding  aie  we  really  setting  up 
here. 

Is  it  one  that  is  so  cumbersome  that  even  though  you  have  tried  to 
limit  it,  it  is  so  cumbersome  that  in  practice  it  just  will  not  work  out  ^ 

Mr.  EcKiiARDT.  Ms.  Jackson  and  Ms.  Ange^ine,  I  cer-tainly  want  to 
compliment  you  for  your  very  perceptive  consideration  of  tliis  leeis- 
lation  and  for  your  response  to  the  questions  which  I  think  will  be 
most  helpful  to  the  subcommittee. 

That  is  all  I  have.  Thank  you.  Mr.  Chairman. 

Mr.  Moss.  I  have  one  observation.  I  have  watched  precedents  de- 
velop in  the  legislative  process  for  approximately  a  quarter  of  a  cen- 
tury as  a  participant,  and  I  want  to  serve  notice  that  I  intend  to  re- 
sist to  the  fullest  any  effort  to  impose  upon  tliis  legislative  committee 
or  any  other  the  responsibility  of  determining  definitively  caseload  im- 
pact when  it  is  considering  the  fashioning  of  some  remedy  to  meet  a 
demonstrated  public  need.I  have  looked  at  the  statistics  of  caseloads 
aud  if  ever  a  morass  exists  in  wliich  you  could  be  endlessly  bogged  down 
it  is  hi  determining  true  caseload. 

It  is  impossible  between  two  districts  of  a  Federal  court.  It  is  vir- 
tually impossible  between  varying  courts  and  like  jurisdictions  in 
States,  and  I  don't  want  to  have  to  be  faced  with  the  need  to  hold  a 
separate  hearing  in  an  effort  to  determine  the  highly  theoretical  ques- 
tion of  caseload  impacts. 

I  think  we  should  concern  ourselves  with  being  prudent  and  dis- 
crete in  legislating  and  not  go  Ijeyond  the  need  or  demand  for  relief, 
]>ot  to  o])en  up  to  the  idle,  curious,  or  perhaps  th.e  troul)1emaking  po- 
tential, to  needlessly  burden  the  courts,  but  I  think  that  must  at  all 
times  be  secondary  to  the  nature  of  the  issue  which  might  be  brought 
to  the  courts. 

During  the  drafting  of  the  consumer  product  safety  legislation 
Ifi^  year  many  representations  were  made  as  to  impact  upon  the  courts. 
I  called  the.  administrative  officer  of  the  T\S.  courts  to  determine 
whetlier  any  studies  had  been  made.  I  was  informed  none  had  been 
and  that  to  undertake  to  make  them  Avould  be  as  difficult  as  I,  from 
my  own  experience,  had  envisioned  it  would  be. 

I  do  not  :ivant  to  see  the  committee  become  diverted  from  the  main 
issues  involved  in  the  legislation  in  order  to  liave  attention  focused 
on  how  many  cases  might  be  generated,  unless  somebody  has  a  ^-ery 
new  and  definitive  statement  or  study  that  has  been  tested,  to  submit 
to  the  committee. 
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Certainly  we  are  going  to  be  able  to  discuss  it  and  give  it  proper 
consideration  but  it  will  not  become  a  sole  or  primary  determining 
factor  in  deciding  Avliat  kind  of  relief  will  be  provided  to  the  people 
who  come  befo)-e  the  committee  for  consideration  of  their  problems. 

Are  there  any  further  questions^  If  not,  the  committee  will  stand 
adjourned  until  10  o'clock  tomorrow  morning  when  we  will  reconvene 
this  hearing. 

[Whereupon,  at  11  :-35  a.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Wednesday,  March  28, 1973.] 
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WEDNESDAY,   MARCH  28,   1973 

PIousE  OF  Representatives, 

SuBCOiSrMITTEE    ON    COMMERCE    AND    FiNANCE, 

Committee  on  Interstate  and  Foreign  Commerce, 

Washington^  D.C. 

The  subcommittPG  met  at  10  a.m.,  piirsnant  to  notiee,  in  room  2218, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  [chairman] 
presiding. 

Mr.  Moss.  The  subcommittee  will  be  in  order. 

This  morning  our  first  witness  Vv-ill  be  Mr.  "\Yaher  W.  Vaughan,  of 
the  Consumer  i3ankers  Association. 

Mr.  Vaughan. 
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STATEMENT  OE  WALTER  W.  VAUGHAN,  MEMBER,  BOARD  OF 
GOVERNORS,  THE  CONSUMER  BANKERS  ASSOCIATION;  ACCOM- 
PANIED BY  J.  THOMAS  HIGGINBOTHAM,  LEGISLATIVE  COUNSEL 

Mr.  Vaughan.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Waher  W.  Vaughan.  I  am  vice  president  of  the  American  Secu- 
rity &  Trust  Co.  of  Washing-ton,  D.C.  I  am  a  member  of  the  board  of 
governors  of  the  Consumer  Bankers  Association,  and  I  appreciate  the 
opportunity  to  appear  l^efore  the  subcommittee  today  to  present  the 
views  of  the  Consumer  Bankers  Association  on  H.R.  20  and  H.R.  5021. 
I  am  accompanied  by  Mr.  J.  Thomas  Higginbotham,  legishitive  coun- 
sel, the  Consumer  Bankers  Association,  upon  whom  I  may  call  for 
assistance  in  answering  any  questions  you  may  have  concerning  the 
position  of  the  Consumer  Bankers  Association. 

Mr.  Chairman,  I  respectfully  request  that  our  prepared  statement 
be  inserted  into  the  record  at  this  time,  and  I  will  attempt  to  abridge 
this  statement  in  the  interest  of  the  committee's  time. 

Mr.  M(>ss.  Without  objection,  the  statement  in  its  entirety  will  be 
included  in  the  record,  and  you  may  proceed  to  summarize. 

Mr.  Vaughan.  The  legislation  subject  to  tliis  hearing  proposes  to 
provide  Federal  disclosure  standards  for  written  consumer  product 
warranties  against  defect  or  malfunction;  to  define  minimum  Federal 
content  standards  for  such  warranties.  In  addition,  one  bill,  H.R.  20, 
proposes  to  make  amendments  to  the  Federal  Trade  Commission  Act 
in  order  to  improve  the  Commission's  consumer  protection  activities. 

Y/e  support  the  principle  of  disclosure  standards  for  warranties  on 
consumer  products. 

We  sympathize  with  the  consumer's  plight.  He  is  in  the  unenviable 
position  of  possessing  faulty  goods  or  services  with  no  recourse  against 
the  seller  who  may  have  placed  him  in  the  predicament  through  the 

(201) 


202 

original  unintentional  sale  of  defective  goods  or  services  or  the  re- 
fusal to  correct  the  deficiency.  In  onr  view,  tliis  consumer  abuse  is  a 
result  of  basic  "seller  misconduct"  and  it  should  be  recognized  and 
dealt  with  as  a  retail  problem,  not  a  problem  for  the  banking  industry 
to  resolve. 

We,  therefore,  have  no  preference  on  either  proposal,  but  we  en- 
courage the  subconunittee  to  proceed  and  consider  favorably  legisla- 
tion which  will  foi'ce,  if  need  be,  irresponsible  retailers  to  stand  be- 
hind their  merchandise. 

Title  II  contains  several  pi-oposed  amendments  to  the  provisions 
of  the  Federal  Trade  Commission  Act.  As  we  understand  the  provi- 
sions of  title  II,  the  basic  proposals  would  have  the  effect  of  substan- 
tially increasing  the  jurisdiction  of  the  Commission  from  one  of  regu- 
lating acts  or  practices  "in  connuerce"  to  include  any  acts  or  practices 
which  are  "affecting  commerce"'  and  would  enable  the  Commission  to 
issue  rules,  in  addition  to  procedural  rules,  which  define  "with  speci- 
ficity acts  or  practices  which  are  unfair  or  deceptive  to  consumers"  and 
are  within  the  scope  of  the  act;  and  would  also  vest  the  Commission 
with  broad  poAvers  of  seeking  injunctive  relief  to  prohibit  any  act  or 
practice  which  the  Commission  considers  is  or  may  be  a  violation  of 
the  act  whether  or  not  the  Commission  liad  administratively  deter- 
mined that  the  act  prohibited  such  acts  or  practices. 

In  addition,  the  section  dealing  with  rulemaking,  section  203  of 
H.K.  20.  would  repeal  the  present  exemptions  contained  in  section  5(a) 
(6)  of  the  Federal  Trade  Commission  Act  for  banks  and  othei-s.  and 
would  vest  the  Federal  Trade  Commission  with  the  autliority  to  regu- 
late those  so  exempted. 

We  are  opposed  to  the  provisions  of  title  II,  and  we  urge  this  sub- 
committee not  to  endorse  any  of  the  provisions  contained  therein  with 
the  sole  exception  of  section  202  of  H.E.  20  which  raises  to  $10,000 
from  $5,000,  the  civil  penalties  allowable  under  section  5  of  the  Fed- 
eral Trade  Commission  Act. 

The  breadth  of  the  proposals  in  title  II  are  such  that  the  Federal 
Trade  Commission  would  be  instantly  transformed  into  a  superpower- 
ful  agency  with  authority  to  act  as  legislator,  administrator,  and  judge 
over  vii'tually  ever}'  aspect  of  American  business  in  the  retail  consumer 
marketplace.  The  proposed  rulemaking  authority  would  establish  a 
five-member  appointed  body  as  the  authority  for  examining  facts 
and  issuing  rules  which  would  have  the  force  and  effect  of  law  just  as 
if  Congress  itself  had  legislatively  enacted  a  similar  rule.  We  believe 
a  vesting  of  such  extensive  authority  would  be  a  violation  of  the  sepa- 
ration-of -powers  concept  contained  in  the  Constitution. 

The  proposals  would  further  allow  the  Federal  Ti-ade  Commission 
to  adopt  rules  "defining  with  specificity  acts  or  practices  which  are 
unfair  or  deceptive  to  consumers"  which  could  and,  in  all  certainty, 
would  vitiate  the  laws  of  the  States.  Constitutional  questions  aside, 
we  do  not  believe  it  desirable  to  vest  any  Federal  administrative 
agency  with  such  unbridled  quasi-legislative  powei  as  to  upset  the  laws 
of  the  States  without  a  congressionally  approved  specific  statute  es- 
tablishing- an  overriding  Federal  interest  in  each  restricted  area  of  al- 
lowable agency  activity.  Given  the  power  to  vitiate  State  laws,  the 
agency  would  not  preempt  the  entire  body  of  conti'olling  State  law, 
but  only  that  portion  inconsistent  with  the  rule.  Such  partial  preemp- 
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tion  would  leave  the  marketplace  out  of  iidjustment  and  would  create 
confusion  as  to  what  were  the  appropriate  rules  o-overning  business 
practices,  as  well  as  disturb  the  marketphice  by  the  inti-usion  of  rules 
which  do  not  control  all  relevant  factors  pertainino;  to  credit  such  as 

interest  rates.  i 

Adjustments  in  the  relationship  between  lendei'S  and  borrowers  has 
traditionally  been  accomplished  by  legislatures  which  have  the  power 
to  make  changes  on  both  sides  of  the  debtor-creditor  relationship.  By 
and  large,  any  substantial  modification  of  creditor  remedies  by  a  State 
legislature  is" usually  accompanied  by  a  cor-responding  adjustment  in 
the  allowable  maximum  interest  rate  chaiged.  For  exam])le,  six  States, 
Colorado,  Idaho,  Indiana,  Oklahoma,  T^tah,  and  Wyoming,  have 
recently  adopted  the  TTniform  Consumer  Credit  Code  which  abolishes 
numerous  traditional  creditor  I'emedies  but  allows  competition  auiong 
different  classifications  of  lenders  to  set  rates  within  the  statutory 
maximum  of  06  percent. 

Legislative  bodies  particularly  State  legislative  bodies,  are  pecu- 
liarly equipped  to  make  such  adjustments  and  to  balance  the  interest 
of  all  concerned.  Insertion  of  the  Federal  Trade  Commission  into 
this  area  would  add  little  but  detract  much,  since  anything  less  than 
total  preemption  in  the  aren  of  credit  extension  would  result  in  cha- 
otic distortions  in  the  market. 

The  repo!t  of  the  National  Commission  on  Consumer  Finance,  which 
was  submitted  to  the  Congress  in  December  of  1972,  contains  what  we 
consider  to  be  an  unbiased  analysis  of  the  relationships  between  debt- 
ors' rights  and  creditois'  remedies.  We  think  it  significant  that  the 
report  reconunends  that  the  problem  be  resolved  by  State  legislatures. 
On  page  24,  the  report  states : 

Recommendation  regarding  remedies  ai*e  inextricably  interwoven  with  Com- 
mission recommendations  on  rates  and  avnilal)ilit.v.  It  is  imperative  tliat  the 
relationship  be  realistically  assessed— the  higher  the  rate,  the  fewer  the  remedies 
needed  and  vice  versa.  States  may  decide  to  narrow  or  Itroaden  Commission  rec- 
ommendations on  remedies  and  contract  provisions.  But  they  should  recognize 
tliat  modifications  are  likely  to  affect  the  cost  and  availability  of  consumer 
credit. 

We  submit  that  the  Federal  Trade  Commission  could  not  and  would 
not  be  able  to  adequately  deal  with  such  a  complex  mechanism  as 
credit  extensions.  The  recommendation  of  the  National  Commission  on 
Consumer  Finance  that  the  State  legislatures  deal  with  the  issues  of 
creditors'  remedies  and  rates  is  a  reconnnendation  wliich  we  believe 
should  be  heeded.  If  ignoi-ed.  the  larger  burden  of  being  denied  access 
to  legitimate  credit  may  be  placed  on  those  very  consumers  who  are 
now  experiencing  difficulties  in  the  retail  marketplace. 

Title  II  of  H.R.  20  proposes  to  let  the  Federal  Trade  Commission 
write  rules  which  would  have  the  full  force  and  effect  of  law  without 
any  further  restriction  as  to  standards  other  than  "unfair  or  decep- 
tive acts  or  practices." 

This  proposes  to  create  a  situation  where  five  Presidential  appoint- 
ees sitting  as  the  Federal  Trade  Commission  foi-  a  term  of  7  years  can 
control  all  consumer  pi-actices  both  in  and  affecting  commerce;  Avhere 
iiny  three  of  the  five  could  adopt  rules  which  amount  to  legislation ;  and 
further,  where  a  mere  majoiity  of  only  two  of  those  three  could  con- 
trol and  determine  the  final  Federal  Trade  Commission  position  which 
would  be  tantamount  to  the  statutory  law  of  the  land. 

9i-5i:]--7:! 14 
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If  the  proposed  delegation  of  such  broad  power  to  the  Federal  Trade 
Commission  is  not  an  unconstitutional  delegation  of  power,  then  it 
would  surely  be  a  tragic  abdication  by  Congress  of  the  traditional 
congressional  power  of  initiating  legislative  proposals. 

Contained  m  the  section  of  title  II  of  H.R.  20  dealing  with  rule- 
making authority  is  the  proposal  to  eifectively  abolish  the  present  ex- 
emptions contained  in  section  5(a)(6)  of  the  Federal  Trade  Com- 
mission Act  for  banks  and  other  regulated  industries. 

In  our  view,  these  proposed  amendments  to  the  Federal  Trade 
Conniiission  Act  would  have  the  result  of  placing  of  the  Federal  Trade 
Commission  in  the  superior  position  of  being  able  to  superimpose 
its  regulations  on  all  consumer-related  practices  of  banks  and  other 
regulated  industries  regardless  of  how  the  bank  and  other  regulatory 
agencies  dealt  with  the  consumer-related  problems  peculiar  to  a  par- 
ticular industry. 

We  are  strongly  opposed  to  any  proposal  which  would  subject  any 
bank  or  other  regulated  financial'institution  to  the  jurisdiction  of  the 
Commission  and  we  urge  the  subcommittee  to  weigh  carefully  the  im- 
plications of  such  jurisdictional  changes.  The  result  could  be  loss  of 
consumer  confidence  in  the  financial  system  with  serious  threats  to  the 
integrity  of  individual  institutions  and  the  system  as  whole. 

At  this  very  minute,  the  Federal  Trade  Commission  is  considering 
a  revised  proposed  trade  regulation  ru^e  concerning  Preservation  of 
Consumers*  Claims  and  Defenses,  37  F.R.  892.  January  5,  1973.  On  its- 
face,  the  proposed  rule  would  abolish  any  effective  use  of  waiver  of  de- 
fense clauses  in  contracts  clauses  and  destroy  the  holder-in-due  course 
doctrine.  Nor  readily  apparent  is  the  impact  it  would  have  on  the 
payments  mechanism. 

The  proposed  nde  would  require  retailers,  under  certain  conditions, 
to  destroy  the  negotiability  of  checks  by  inscribing  on  the  face  of  the 
instrument  the  following  statement : 

Notice :  Consumer  Note 

It  is  agreed  that  any  holder  of  this  instrument  takes  this  instrument  suhject  to 
all  claims  and  defenses  which  would  be  availal)le  to  the  maker  in  any  action 
arising  out  of  the  contract  which  gave  rise  to  the  execution  of  this  instrument 
notwithstanding  any  agreement  to  the  contrary.  Recovery  by  the  maker  under 
this  provision  shall  not  exceed  the  full  amount  of  the  instrument. 

The  proposed  rule  contains  several  provisions  relating  to  determin- 
ing wdiether  or  not  a  check  is  to  be  considered  a  "consumer  note"  which 
could  make  it  virtually  impossible  for  any  holder  of  such  a  negotiable 
instrument  to  determine  vrheither  or  not  it  would  be  categorized  by  the 
Federal  Trade  Commission  as  a  consumer  note  or  otherwise. 

In  defining  a  consumer  note  the  Federal  Trade  Commission  says 
such — 

shall  not  include  a  check  given  in  current  payment  of  a  pi-esently  due  consumer 
obligation,  if  the  check  is  dated  at  or  before  the  date  of  its  issuance,  or  at  the 
time  of  its  issuance  is  post-dated  not  more  than  10  days,  and  colleetiou  thereof 
through  banking  channels  is  initiated  by  the  payee  within  7  days  of  the  date  of 
the  check. 

The  proi>osal  concerning  post-dating  or  antedating  of  checks  will 
create  confusion  because  there  is  no  Avay  to  tell  when  the  instrument 
was  actually  "issued."  Being  uncertain  of  the  actual  date  of  issuance 
and  thereby  being  forced  to  rely  on  the  date  on  the  face  of  the  instru- 
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ment  could  create  uncertainty  in  any  holder  since  he  would  not  know 
whether  or  not  he  held  a  ''consumer  note." 

Tjie  Uniform  Commercial  Code  avoids  such  prohlems  of  ambi^iity, 
for  it  provides  that  "'the  ne<;-otial)i]ity  of  an  instnmient  is  not  affected 
by  the  fact  that  it  is  undated,  antedated  or  post-dated." 

Further,  the  Federal  Trade  Commission's  proposed  nde  would  cre- 
ate confusion  through  the  use  of  such  undefined  terms  as  "payee.-'  If 
the  term  ''payee''  means  the  named  individual  in  the  instrument,  it 
would  appear  that  any  check  payable  to  the  order  of  someone  else  or 
to  cash  or  bearer  would  have  to  be  treated  by  the  retailer  as  a  consumer 
note  since  the  retailer  would  not  be  the  "payee." 

In  addition,  under  the  provisions  of  the  proposed  rule,  if  an  attempt 
to  neo-otiate  a  check  is  made  after  7  days  of  its  apparent  date,  it  must 
be  treated  as  a  consumer  note. 

At  tlie  present  time,  tlie  payments  mechanism  operated  under  the 
auspices  of  the  Federal  Reseiwe  System,  treats  neg-otiable  instruments 
such  as  checks,  et  cetera,  as  cash.  That  is,  such  instruments  are  consid- 
ered to  be  unconditional  promises  to  pay,  which  are  given  the  same 
recognition  in  the  monetary  system  as  hard  currency.  Any  unceilainty 
in  the  actual  legal  status  of  any  such  instrument  would  upset  the  pay- 
ments system  to  an  unpredictable  degree. 

To  our  knowledge,  the  Federal  Trade  Commission  does  not  profess 
to  be  able  to  regulate  commerce  to  such  a  proficient  degree  that  the  pro- 
visions of  the  Uniform  Commercial  Code  or  the  adequately  regulated 
bank-operated  check  payments  system  should  be  destroyed.  The  pro- 
posed rules  emerging  from  the  Federal  Trade  Commission  at  this  time 
could  do  just  that. 

Federal  administrative  controls  over  banks  and  other  financial  insti- 
tutions are  extensive.  The  power  to  exercise  those  controls  is  vested  in 
the  Federal  bank  regulatory  agencies  and  their  powers  are  plenary. 

For  example,  under  the  Financial  Institutions  Supervisory  Act  of 
1966,  12  U.S.C.  1818,  the  bank  regulatory  agencies  have  authority  to 
issue  cease  and  desist  orders  to  banks  found  in  violation  of  any  appli- 
cable law,  rule,  or  order.  In  addition,  the  bank  agencies  have  povv'er, 
under  the  same  act,  to  remove  officers  of  the  bank. 

This  one  statute  covering  the  broad  area  of  "unsafe  or  unsound*' 
banking  practices  gives  tlie  bank  regulatory  agencies  sufficient  power 
to  correct  abuse  of  any  nature. 

In  addition,  as  a  part  of  the  normal  supervisory  function,  the  Fed- 
eral bank  regulatory  agencies  periodically  examine  banks  within 
their  regulatory  jurisdiction  to  insure  their  safety  and  soundness  and, 
also,  to  make  certain  that  the  institution  is  in  compliance  with  the 
applicable  laws,  rules,  and  regulations  established  at  the  State  and 
Federal  level. 

Problems  arising  between  bank  customers  and  the  institutions  are 
routinely  handled  by  informal  proceedings  which  are  very  effective. 
If  a  problem  does  in  fact  exist,  it  is  corrected  and  corrected  rapidly. 

The  posi  tion  of  the  bank  regulatoi-y  agencies  on  this  question  is  clear 
and  wo  believe  it  supports  the  position  that  no  additional  bank  regula- 
tory agency  is  needed.  The  chairman  of  the  Federal  Deposit  Insurance 
Corporation  stated  last  year  in  relation  to  H.R.  4800  of  the  92d  Con- 
gress that  th-^  Federal  Depo.  it  Insurance  Corporation  presently  has 
adequate  statutory  authority  to  issue  regulations  defining  and  prohib- 
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iting  unfair  business  practices  by  insured  banks.  That  correspondence 
is  part  of  our  prepared  statement. 

The  proposals  in  H.li.  20  would  do  a  great  deal  more  than  establish 
the  Federal  Trade  Commission  as  an  unnecessary  superimposed  and 
superior  regulatory  agency  for  banks  and  other  industries  presently 
exempted  from  Federal  Trade  Commission  jurisdiction  by  section 
5(a)  (6)   of  the  Federal  Trade  Commission  Act. 

The  proposed  provisions  of  title  II  would  completely  rewrite  the 
entire  concept  of  adminisitrative  law.  It  would  coufound  the  basic 
notion  that  distinct  industries  have  various  individual  i^roblems  which 
are  best  handled  by  a  si>ecific  expert  agency  knowledgeable  in  the  field 
to  such  a  high  degree  that  its  expertise  cannot  be  duplicated  anywhere 
else  in  government.  We  are  apprehensive  of  such  results  and  think  it 
unwise  and  undesirable  to  vest  the  Federal  Trade  Commission  with 
such  unbridled  power. 

We  appreciate  the  opportunity  to  appear  before  the  subcommittee  to 
present  the  views  of  the  Consumer  Bankers  Association.  We  will  at- 
tempt to  respond  to  any  cpiestions  the  subcommittee  members  have  at 
this  time. 

[Mr.  Vaughaii's  prepared  statement  and  the  correspondence  referred 
to  follow:] 

Statement  of  Walter  W.  Yaughan,  on  Behalf  of  The  Consumer  Bankers 

Association 

Mr.  Chairman  and  memliers  of  the  siiltcomniittee,  I  am  Walter  W.  Taiiffhan.  I 
am  vice  president  of  the  American  Security  and  Trust  Company  of  Washington, 
D.C.  I  am  a  memlier  of  the  board  of  go\'ernors  of  Tlie  Consumer  Bankers  Asso- 
ciation and  I  appreciate  the  opportunity  to  appear  before  the  sul)Committee 
today  to  present  the  views  of  The  Consumer  Banlcers  Association  on  H.R.  20 
and  H.R.  5021.  I  am  accompanied  by  Mr.  .J.  Thomas  Higginbotham,  legislative 
c-ounsel,  The  Consumer  Bankers  Association  upon  whom  I  may  call  for  assistance 
in  answering  any  questions  you  may  have  concerning  the  position  of  The  Con- 
sumer Bankers  Association. 

The  legislation  subject  to  this  hearing  proposes  to  provide  Federal  disclosure 
standards  for  written  consumer  product  warranties  against  defect  of  malfunc- 
tion ;  to  define  minimum  Federal  content  standards  for  such  warranties.  In 
addition,  one  bill,  H.R.  20,  proposes  to  make  amendments  to  the  Federal  Trade 
Commission  Act  in  order  to  improve  the  Commis.sion's  consumer  protection 
activities. 

We  support  the  principle  of  disclosure  standards  for  warranties  on  consumer 
products.  For  several  years  now,  the  banking  industry  ha.s  been  accused  of 
participating  in  various  misdeeds  and  nefarious  activities  by  consumer  groups 
and  individual  consumers  who  purchased  goods  or  services  which  did  not  perform 
as  expected  and  which  could  not  or  would  not  be  adequately  repaired  by  the 
retailer.  The  consumer  made  his  purchase  in  the  marketplace  and  the  bank,  either 
directly  or  indirectly,  became  the  fiuancer  of  the  puix'hase.  Upon  discovery  of 
the  faulty  product  and  upon  obtaining  no  satisfaction  from  the  retail  seller  in 
attempting  to  correct  the  fault,  some  consinuers  have  refused  to  liquidate  their 
financial  obligation.  That  refu.sal  to  pay  obligations  sanctioned  by  the  laws  of  the 
States  has  ci*eated  a  myriad  of  problems  for  all  financial  institutions,  not  the 
least  of  which  is  the  problem  of  attempts  to  force  a  lender  to  become  an  arl)iter 
between  the  consumer  and  the  retailer  or.  in  the  final  analysis,  the  ultimate 
guarantor  or  warrantor  of  the  goods  sold  by  the  retailer. 

We  sympathize  with  the  consumer's  plight.  He  is  in  the  unenviable  position 
of  possessing  faulty  goods  or  services  with  no  recourse  against  the  seller  who 
may  have  placed  him  in  the  predicament  through  the  original  unintentional 
sale  of  defective  goods  or  services  or  the  refusal  to  correct  the  deficiency.  In 
our  view,  this  consumer  abuse  is  a  result  of  basic  "seller  misconduct"  and  it 
should  be  recognized  and  dealt  with  as  a  retail  problem,  not  a  problem  for  the 
banking  industry  to  resolve.  To  the  extent  that  title  I  of  H.R.  20  and  H.R.  5021 
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accomplishes  the  goal  of  making  a  retailer  responsible  for  what  we  refer  to  as 
"seller  misconduct,"  we  support  the  proposals.  We  will  refrain  from  commenting 
on  the  si>ecitic  provisions  of  those  proposals  and  leave  it  to  others  to  make 
suggestions  as  to  the  technical  provisions.  We,  therefore,  have  no  preference  on 
either  proposal,  but  we  encourage  the  subcommittee  to  proceed  and  consider 
favoi-aljly  legislation  which  will  force,  if  need  be,  irresponsible  retailers  to  stand 
behind  their  merchandise. 

Title  II  of  H.R.  20  contains  several  proposed  amendments  to  the  provisions 
of  the  Federal  Trade  Commission  Act.  As  we  understand  tlie  provisions  of  title 
II,  the  basic  proposals  would  have  the  effect  of  (1)  substantially  increasing  the 
jurisdiction  of  the  Commission  from  one  of  regulating  acts  or  practices  "in 
commerce"  to  include  any  acts  or  practices  which  are  "affecting  commerce" :  (2) 
enable  the  Commission  to  is.sue  rules,  in  addition  to  procedural  iiiles,  which 
dehne  '-with  specincity  acts  or  practices  which  are  unfair  or  deceptive  to  con- 
sumers" and  are  within  the  scope  of  the  act:  and  (3)  vest  the  Commis.sion  with 
liroad  powers  of  seeking  injunctive  relief  to  prohibit  any  act  or  practice  which 
the  Commission  considers  is  or  may  be  a  violation  of  the  act  whether  or  not 
the  Commission  had  administratively  determined  that  the  act  prohibited  such 
acts  or  practices. 

In  addition,  the  section  dealing  with  rulemaking,  section  203  of  H.R.  20.  would 
repeal  the  present  exemptions  contained  in  section  5(a)(6)  of  the  Federal 
Trade  Commission  Act  for  banks  and  others  and  would  vest  the  Fedex-al  Trade 
Commission  with  the  authority  to  regulate  those  so  exempted. 

We  are  opposed  to  the  provisions  of  title  II  and  we  urge  this  subcommittee  not 
to  endorse  any  of  the  provisions  contained  therein  with  the  sole  exception  of 
section  202  of  H.R.  20  which  raises  to  .$10,000  from  .$5,000  the  civil  iienalties 
allowable  under  section  5  of  the  Federal  Trade  Commission  Act. 

The  lireadth  of  the  proposals  in  title  II  is  such  that  the  Federal  Trade  Com- 
mission would  be  instantly  transformed  into  a  superpowerful  agency  with  author- 
ity to  act  as  legislator,  administrator,  and  judge  over  virtually  every  aspect  of 
American  business  in  the  retail  consumer  marketplace.  The  proposed  rule- 
making authority  would  establish  a  tive-jueniber  appointed  body  as  the  author- 
ity for  examining  facts  and  issuing  rules  wliich  would  have  the  force  and  effect 
of  law  just  as  if  Congress  itself  had  legislatively  enacted  a  similar  rule.  We 
believe  a  vesting  of  such  extensive  autliority  would  be  a  violation  of  the  separa- 
tion of  powers  concept  contained  in  the  Constitution.  Indeed,  such  a  power  may 
well  result  in  a  restatement  of  the  principles  contained  in  the  old  Schechter  case. 
{A.L.A.  Schccliter  Foiiltri/  (Ujrporatlon  v.  Uniled  States,  295  U.S.  495,  55  S.  Ct. 
S37,  79  L.  Ed.  1570  (1935).) 

Further,  the  proposals  would  allow  the  Federal  Trade  Commission  to  adopt 
rules  "detining  with  specificity  acts  or  practices  which  are  unfair  or  deceptive 
to  consumei-s""  which  could  and,  in  all  certainty,  would  vitiate  the  laws  of  the 
States.  Constitutional  questions  aside,  we  do  not  believe  it  desiralde  to  vest  any 
Federal  administrative  agency  with  such  unbridled  quasi-legislative  power  as 
to  upset  the  laws  of  the  States  without  a  congressionally  approved  specific 
statute  establishing  an  overriding  Federal  interest  in  each  restricted  area  of 
allowable  agency  activity.  To  do  otherwise  invites  di-^aster.  Given  the  power  to 
vitiate  State  laws,  the  agency  would  not  preem])t  the  entire  body  of  controlling 
State  law,  but  only  that  portion  inconsistent  with  the  rule.  Such  partial  pre- 
emption would  leave  the  marketplace  out  of  adjustmenc  and  would  create  con- 
fusion as  to  what  were  the  appropriate  rules  governing  business  practices. 

To  illustrate :  The  American  Bar  Association  study  of  the  Federal  Trade  Com- 
mission several  years  ago  described  some  of  the  areas  where  "imaginative  use" 
of  section  5  rulemaking  authority  might  be  appropriate.  Included  were  limita- 
tions of  creditors'  remedies,  deficiency  judgments,  holder-in-due-course  and 
garnishment.  Suppose  the  Federal  Trade  Commission  acted  in  each  of  those  areas 
pursuant  to  the  powers  proposed  in  title  II  of  H.R.  20.  Creditors'  costs  of  doing 
liusiness  would  be  .sulistantially  increased  because  collection  tools  would  be 
destroyed.  To  otTset  those  cost  increases,  creditors  would  either  raise  prices  to  {sor- 
rowers or  restrict  lending  to  only  highly  qitalified  borrowers.  However,  any 
attempt  to  cover  costs  by  raising  interest  rates  may  well  be  impossible  since  rates 
a.i-e  set  by  State  law  and,  in  many  instances,  lenders  are  already  at  the  limit 
allowed.  The  legislative  rules  of  the  Federal  Trade  Commission  would  not  and 
could  not  control  interest  rates.  So,  the  market  would  thereby  be  distorted  by  the 
intrusion  of  a  rule  which  did  lurt  control  all  relevant  factors  pertaining  to  exten- 
sion of  credit. 
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Adjustments  in  the  relationship  between  lenders  and  borrowers  has  tradition- 
ally been  accomplished  by  legislatures  which  have  the  po«er  to  make  changes  on 
both  sides  of  the  debtor-creditor  relationship.  By  and  large,  any  substantial  modi- 
fication of  creditor  remedies  by  a  State  legislature  is  usually  accompanied  by  a 
corresponding  adjustment  in  the  allowal>le  maximum  interest  rate  charged.  For 
example,  six  States,  Colorado,  Idaho,  Indiana,  Oklahoma,  Utah,  and  Wyoming, 
have  recently  adopted  the  Uniform  Consumer  Credit  Code  which  abolishes 
numerous  traditional  creditor  remedies  but  allows  competition  among  different 
chissitications  of  lenders  to  set  rates  within  the  statutory  maximum  of  36  percent. 
Many  other  States  are  considering  adopting  the  entire  Uniform  Consumer  Credit 
Code,  and  some  either  have,  as  did  I>ouisiana,  or  are  considering  adopting  a  con- 
densed version  of  the  code.  Legislative  bodies,  particularly  State  legislative  bodies, 
are  peculiarly  equipped  to  make  such  adjustments  and  to  balance  the  interests 
of  all  ccmcenied.  Insertion  of  the  Federal  Trade  Connnission  into  this  area  would 
add  little  but  detract  much,  since  anything  less  than  total  preemption  in  the  area 
of  credit  extension  would  result  in  chaotic  distortions  in  the  market. 

For  the  convenience  of  the  committee,  we  would  like  to  submit  a  proof  copy 
of  the  report  of  the  National  Commission  en  Consumer  Finance,  "Consumer  Credit 
in  the  United  Stiites,"  which  was  submitted  to  the  Congress  December  31,  1972, 
The  report  represents  several  years  of  detailed  study  of  the  consumer  credit  mar- 
ket in  this  counti-y.  The  report  contains  what  we  consider  to  lie  an  unbiased  analy- 
sis of  the  relationships  between  debtors'  rights  and  creditors'  remedies.  The 
report  is  the  resvilt  of  the  only  comprehensive  study  of  the  subject.  We  think  it 
significant  that  the  report  recommends  that  the  problem  be  resolved  by  State 
legislatures.  On  page  24,  the  report  states  : 

•'[Ujnder  existing  rate  structures  and  legal  restraints  on  new  entry  into  cer- 
tain consumer  credit  markets,  any  abolilion  or  restriction  of  creditors'  remedies 
or  collection  practices  may  result  in  reduced  credit  availability  or  higher  rates, 
or  both,  to  segments  of  the  consuming  public  *  *  *.  While  recognizing  the  need 
for  more  balanced  legislation,  the  Commission  realizes  that  creditors,  too,  have 
rights  and  are  entitled  to  legal  protections.  Its  reconnnendation  for  legislation 
concerning  remedies  and  contracts  are  intended  to  afford  debtor-consimiers  pro- 
tections they  cannot  obtain  through  bargaining  and  still  give  creditors  the  tools 
they  need  to  collect  just  debts. 

"Recommendation  regarding  remedies  are  inextricably  interwoven  with  Com- 
mission recommendations  on  rates  and  availa))ility.  It  is  imperative  that  the  re- 
lationship be  realistically  assessed — the  higher  the  rate,  the  fewer  the  remedies 
needed  and  vice  versa.  ^States  may  decide  to  narrow  or  broaden  Commission 
recommendations  on  remedies  and  contract  provisions.  But  they  should  recognize 
that  modifications  are  likely  to  affect  the  cost  and  availability  of  consumer 
credit."  (Italic  supplied.) 

We  submit  that  the  Federal  Trade  Commission  could  not  and  would  not  be- 
able  to  adequately  deal  with  such  a  complex  mechanism  as  credit  extensions. 
The  recommendation  of  the  Commission  that  the  State  legislatures  deal  with  the 
issues  of  creditors'  remedies  and  rates  is  a  recommendation  which  we  believe 
should  be  heeded.  If  ignored,  the  larger  burden  of  being  denied  access  to  legitimate 
credit  may  be  placed  on  those  very  consumers  who  are  now  experiencing  difficul- 
ties in  the  retail  marketplace. 

Title  II  of  H.R.  20  proposes  to  let  the  Federal  Trade  Commission  write  rules 
which  would  have  the  full  force  and  effect  of  law  without  any  further  restriction 
as  to  standards  other  than  "unfair  or  deceptive  acts  or  practices."  This  proposes 
to  create  a  situation  where  five  Presidential  appointees  sitting  as  the  Federal 
Trade  Commission  for  a  term  of  7  years  can  control  all  consumer  practices  both 
in  and  affecting  commerce :  where  any  three  of  the  five  could  adopt  rules  which 
amount  to  legislation;  and  further,  where  a  mere  majority  of  only  two  of  those 
three  could,  control  and  determine  the  final  Federal  Trade  Commission  position 
which  would  be  tantamount  to  the  statutory  law  of  the  land.  If  the  proposed 
delegation  of  such  broad  power  to  the  Federal  Trade  Commission  is  not  an  micon- 
stitutional  delegation  of  power,  then  it  would  surely  be  a  tragic  abdication  l}y  Con- 
gress of  the  traditional  congressional  power  of  initiating  legislative  proposals. 
Surely  the  legislative  process  cannot  be  in  such  a  state  as  to  allow  or  encourage 
any  situation  which  would  substitute  the  judgment  of  two  individuals  for  the 
collective  wisdom  of  the  U.S.  Congress  and  the  various  State  legislatures. 

Also  contained  in  the  section  of  title  II  of  H.R.  20  dealing  with  rulemaking 
authority  is  the  proposal  to  effectively  abolish  the  present  exemptions  contained 
in  section  5(a)(6)  of  the  Federal  Trade  Commission  Act  for  banks  and  other 
regulated  industries.  Accompanying  the  proposed  repeal  is  the  proposed  statutory 
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charge  that  specified  bank  regulatory  agencies  and  other  agencies  enforce  each 
final  legislative  rule  which  the  Federal  Trade  Commission  may  issue  pursuant 
to  its  proposed  rulemaking  authority  under  section  6(g)  of  the  act.  In  our  view, 
these  proposed  amendments  to  the  Federal  Trade  Commission  Act  would  have 
the  result  of  placing  the  Federal  Trade  Commission  in  the  superior  position  of 
being  able  to  superimpose  its  regulations  on  all  consumer-related  practices  of 
banks  and  other  regulated  industries  regardless  of  how  the  bank  and  other  regu- 
latory agencies  dealt  with  the  consumer-related  problems  peculiar  to  a  particular 
industry. 

We  can  see  no  need  for  superimposing  the  Federal  Trade  Commission  as  an 
additional  bank  regulatory  agency.  We  are  strongly  opposed  to  any  proposal  which 
would  subject  any  bank  or  other  regulated  financial  institution  to  the  .iurisdiction 
of  the  Commission  and  we  urge  the  subcommittee  to  weigh  carefully  the  implica- 
tions of  such  jurisdictional  changes.  At  best,  the  result  would  be  the  creation 
of  a  bifurcated  system  of  regulatory  control  over  the  vital  financial  institutions 
and  systems  of  the  country.  At  worst,  the  result  could  be  loss  of  consumer  con- 
fidence in  the  financial  system  with  serious  threats  to  the  integrity  of  individual 
institutions  and  the  system  as  a  whole. 

Consider,  if  you  will,  the  magnitude  of  the  problems  that  would  be  created  by 
Federal  Trade' Commission  intervention  in  the  areas  where  it  has  no  expertise. 
At  this  very  minute,  the  Federal  Trade  Commission  is  considering  a  revised  pro- 
posed trade  regulation  rule  concerning  preservation  of  consumers'  claims  and 
defenses  (37  F.R.  892,  Jan.  5,  1973).  On  its  face,  the  proposed  rule  would  abolish 
any  effective  use  of  waiver  of  defense  clauses  in  contracts  and  destroy  the  holder- 
in-due  course  doctrine.  Not  readily  apparent  is  the  impact  the  proposal  would 
have  on  the  payments  mechanism. 

The  proposed  rule  would  require  retailers,  under  certain  conditions,  to  destroy 
the  negotiability  of  checks  by  inscribing  on  the  fact  of  the  instrument  the  follow- 
ing statement : 

"NOTICE 

"Consumer  Note 

"It  is  agreed  that  any  holder  of  this  instrument  takes  this  instrument  subject 
to  all  claims  and  defenses  which  would  be  available  to  the  maker  in  any  action 
arising  out  of  the  contract  which  gave  rise  to  the  execution  of  this  instrument, 
notwithstanding  any  agreement  to  the  contrary.  Recovery  by  the  maker  under 
this  provision  shall  not  exceed  the  full  amount  of  the  instrument." 

The  proposed  rule  contains  several  provisions  relating  to  determining  whether 
or  not  a  check  is  to  be  considered  a  consumer  note  which  could  make  it  virtually 
impossible  for  any  holder  of  such  a  negotiable  instrument  to  determine  whether 
or  not  it  would  be  categorized  by  the  Federal  Trade  Commission  as  a  consumer 
note  or  otherwise.  In  defining  a  consumer  note  the  Federal  Trade  Commission  says 
such  "shall  not  include  a  check  given  in  current  payment  of  a  presently  due  con- 
sumer obligation,  if  the  check  is  dated  at  or  before  the  date  of  its  issuance,  or  at 
the  time  of  its  issuance  is  postdated  not  more  than  10  days,  and  collection  thereof 
through  banking  channels  is  initiated  by  the  payee  within  7  days  of  the  date  of  the 
check." 

Matters  concerning  postdating  or  antedating  of  checks  create  confusion  be- 
cause there  is  no  way  to  tell  when  the  instrument  was  actually  issued.  Being 
uncertain  of  the  actual  date  of  issuance  and  thereby  being  forced  to  rely  on  the 
date  on  the  face  of  the  instrument  could  create  uncertainty  in  any  holder  since 
he  would  not  know  whether  or  not  he  held  a  consumer  note.  The  Uniform  Com- 
mercial Code  avoids  such  problems  of  ambiguity,  for  section  3-114(1)  provides 
that  "the  negotiability  of  an  instrument  is  not  affected  by  the  fact  that  it  is 
undated,  antedated,  or  postdated." 

Further,  the  Federal  Trade  Commission's  proposed  rule  would  create  confu- 
sion through  the  use  of  such  undefined  terms  as  "payee."  If  the  term  "payee" 
means  the  named  individual  in  the  instrument,  it  would  appear  that  any  check 
payable  to  the  order  of  someone  else  or  to  cash  or  bearer  would  have  to  be  treated 
by  the  retailer  as  a  consumer  note  since  the  retailer  would  not  be  the  payee.  In 
addition,  under  the  provisions  of  the  proposed  rule,  if  any  check  is  attempted  to  be 
negotiated  after  7  days  of  its  apparent  date,  it  must  be  treated  as  a  consumer  note. 
Such  instruments  as  dividend  checks,  tax  refunds,  et  cetera,  would,  in  all  prob- 
ability, be  7  days  "stale"  by  the  time  they  arrived  in  the  normal  course  of  the 
mail.  Further,  if  the  payee,  for  whatever  reason,  delays  negotiation  of  the  instru- 
ment, it  could  fall  within  the  7-day  provisions  of  the  proposed  rule. 
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At  tlie  present  time,  tlie  payments  mechanism  operated  under  the  auspices  of 
the  Federal  Reserve  System,  treats  negotiable  instruments  snch  as  checks,  et 
cetera,  as  cash.  That  is  to  say,  snch  instruments  are  considered  to  be  uncondi- 
tional promises  to  pay,  which  are  given  the  same  recognition  in  the  monetary 
system  as  hard  currency.  Any  uncertainty  in  the  actual  legal  status  of  any  such 
instrument  would  upset  the  payments  system  to  an  unpredictable  degree. 

The  point,  again,  is  that,  to  our  knowledge,  the  Federal  Trade  Commission  does 
not  profess  to  be  able  to  regulate  commerce  to  such  a  proficient  degree  that  the 
provisions  of  the  Uniform  Commercial  Code  or  the  adequately  regulated  bank- 
operated  check  payments  system  should  be  destroyed.  However,  the  proposed  rules 
emerging  from  the  Federal  Trade  Commission  at  this  time  could  do  just  that. 

Federal  administrative  controls  over  banks  and  other  financial  institutions  are 
extensive.  The  power  to  exercise  those  controls  is  vested  in  the  Federal  bank 
regulatory  agencies  and  their  powers  are  plenary.  For  example,  under  the  Finan- 
cial Institutions  Supervisory  Act  of  IDfiO  (12  U.S.C.  1S18)  they  have  authority 
to  i.ssuo  cease-and-desist  orders  to  banks  found  in  violation  of  any  applicable  law, 
rule,  or  order.  In  addition,  the  bank  agencies  have  power,  under  the  same  act.  to 
i:emove  officers  of  the  bank.  This  one  statute  covering  the  broad  area  of  "unsafe 
or  unsound"  banking  practices  gives  the  bank  regulatory  agencies  sufficient  power 
to  correct  abuse  of  any  nature. 

In  addition,  as  a  part  of  the  normal  supervisory  function,  the  Federal  bank 
regulatory  agencies  periodically  examine  banks  within  their  regulatory  jurisdic- 
tion to  insure  their  safety  and  soundness  and,  also,  to  make  certain  that  the  insti- 
tution is  in  compliance  with  the  applicable  laws,  rules  and  regulations  established 
at  the  State  and  Federal  level.  Problems  arising  between  bank  customers  and 
the  institutions  are  routinely  handled  by  informal  proceedings  which  are  ver.y 
effective.  If  a  problem  does  in  fact  exist,  it  is  corrected  and  corrected  rapidly. 

The  position  of  the  bank  regulatory  agencies  on  this  question  is  clear  and  we 
helieve  it  supports  the  position  that  no  additional  l)ank  regulatory  agency  is 
needed.  The  Chairman  of  the  Federal  Deposit  Insurance  Corporation  stated 
last  year  in  relation  to  H.R.  4S09  of  the  02d  Congress  that  the  Federal  Deposit 
Insurance  Corporation  pre.'jeutly  has  adeiiuate  statutory  authority  to  issue  regu- 
lations defining  and  prohibiting  unfair  business  practices  by  insured  banks.  We 
have  attached  a  copy  of  the  Federal  Deposit  Insurance  Corporation  letter  of 
March  23,  1972,  in  response  to  the  Consumer  Bankers  Association's  initial 
inqiiiry  into  this  issue  in  our  letter  of  .lanuary  25,  1072,  which  is  also  attached. 
In  addition,  relevant  correspondence  from  the  Board  of  Governors  of  the  Federal 
Reserve  System  dated  June  15,  1972,  and  July  13,  1972,  as  well  as  an  August  1, 
1972,  letter  from  the  Federal  Home  Loan  Bank  Board  is  attached. 

The  proposals  in  H.R.  20  would  do  a  great  deal  more  than  establish  the  Federal 
Trade  Commission  as  an  unnecessary  superimposed  and  superior  regulatory 
agency  for  banks  and  other  industries  presently  exempted  from  Federal  Trade 
Commission  jurisdiction  by  section  5(a)(6)  of  the  Federal  Trade  Commission 
Act.  Our  understanding  of  the  proposals  leads  us  to  conclude  that  the  Federal 
Trade  Commission  could  also  impose  its  self-determined  law  on  many  other 
industries  whose  members  are  regulated  by  such  regulatory  bodies  as  t'ne  Secu- 
rities and  Exchange  Commission,  the  Federal  Housing  Administration,  the  Fed- 
eral Power  Commission,  the  Federal  Home  Loan  Bank  Board,  the  Small  Business 
Administration,  and  many  others.  The  proposed  jirovisions  of  title  II  would 
completely  rewrite  the  entire  concept  of  the  administrative  law.  It  would  con- 
found the  basic  notion  that  distinct  industries  have  various  individual  problems 
which  are  best  handled  by  a  specific  expert  agency  knowledgeable  in  the  field  to 
such  a  liigh  degree  that  its  expertise  cannot  be  du])lieated  anywhere  else  in  C4ov- 
ernment.  We  ai-e  apprehensive  of  such  results  and  think  it  unwise  and  undesir- 
able to  vest  tlie  Federal  Trade  Commission  with  such  unlnidled  power. 

Finally,  we  are  opposed  to  the  proposals  giving  the  Federal  Trade  Commission 
injunctive  authority  in  matters  which  the  Commission  determines  to  lie  unfair 
or  deceptive.  Our  opposition  is  founded  on  our  opinion  that  the  authority  in 
such  a  broad  category  as  "unfair  or  deceptive  acts  or  practices"  is  unwarranted. 
We  believe  the  Commission  should  be  empowered  to  seek  injunctive  i-elief  only 
in  those  cases  which  the  Commission  believes  creates  or  could  create  a  clear 
and  present  danger  to  a  consumer's  health,  safety,  or  life. 

We  appreciate  the  opportunity  to  appear  before  the  subcommitttee  to  present 
the  views  of  the  Consumer  Bankers  Association.  We  will  attempt  to  respond  to 
any  questions  the  subcommittee  members  have  at  this  time. 
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The  Consumers  Bankers  Association, 

Washington,  D.C.,  January  25, 1972. 
Mr.  Frank  Wille, 

Chairman,  Federal  Deposit  Insurance  Corp., 
Washington,  B.C. 

Dear  Mr.  Wille:  On  November  8,  1971,  the  U.S.  Senate  passed  S.  986,  the 
Magnusoii-Moss  Act.  The  bill  has  been  referred  to  the  ll'iu.se  Committee  on  Inter- 
state and  Foreign  Commerce.  Prior  to  pa.ssage,  the  legislation  was  generail.v 
referred  to  as  the  -Consumer  Product  Warranties  and  Federal  Trade  Commission 
Improvement  Act  of  1971."  A  companion  hill,  H.R.  4809,  was  considered  by  the 
Subcommittee  on  Commerce  and  Finance  of  the  House  Committee  on  Inter.state 
and  Foreign  Commerce  during  the  firat  session  of  the  92d  Congress :  no  further 
action  was  taken  at  that  legislation. 

During  Senate  consideration  of  S.  986  on  November  8,  Senator  John  J. 
Sparkman,  Chairman  of  the  Senate  Committee  on  Banking,  Housing  and  Urban 
Affairs,  offered  an  amendment  that  added  a  new  section  to  title  11  of  S.  986. 
Briefly,  title  11,  as  described  in  the  report  of  the  Senate  Committee  on  Commerce 
on  S.  986  (S.  Kept.  92-269),  would  amend  the  existing  provisions  of  the  Federal 
Trade  Commission  Act  in  order  to  accomplish  the  following : 

(1)  Authorize  the  Federal  Trade  Conmiission  to  seek  a  preliminary  injunction 
or  teniiwraiT  restraining  order  against  parties  committing  acts  or  practices 
wliicli  are  unfair  or  deceptive  to  consumers. 

(2)  Autliorize  the  Federal  Trade  Commission  to  assess  civil  penalties  (up  to 
$10,000  per  violation)  against  those  suppliers  of  consumer  products  who  know- 
ingly commit  unfair  or  deceptive  acts  or  practices  in  violation  of  .section  5(a)  (1) 
of  the  Federal  Trade  Commission  Act. 

(3)  Expand  the  F.T.C.'s  jurisdiction  beyond  activities  "in"  interstate  commerce 
to  those  acts  or  practices  "affecting"  interstate  commerce. 

(4)  Authorize  the  Commission  to  define  with  Si>eeiSeity  through  legislative 
rules,  those  acts  or  practices  which  are  unfair  or  deceptive  to  consumers  and  in 
violation  of  .section  5(a)  (1)  of  the  Federal  Trade  Commission  Act. 

(5)  Retain  the  present  exemptions  from  Federal  Trade  Commission  juris- 
diction contained  in  section  5(a)  (C),  including  the  exemption  for  banks  contained 
in  that  section. 

The  amendment  Senator  Sparkman  offered  to  title  II  of  S.  986  was  designed  to 
"*  *  *  make  it  clear  that  federally  insured  and  regidated  financial  institutions 
as  well  as  Government-chartered  corporations  would  not  be  included  in  the  new 
authorities  given  by  this  legislation  to  the  Federal  Trade  Commis,sion."  (Floor 
remarks  of  Senator  Sparkman,  Cong.  Rec.  p.  17S76.  Nov.  8.  1971.) 

The  amendment  was  adopted  and  added  the  following  new  section  to  title  II 
of  S.  986 : 

"Section  211.  Nothing  in  this  title  shall  be  construe<l  to  give  the  Commission 
authority  over  the  Federal  National  Mortgage  Association,  the  National  Cor- 
poration for  Housing  Partnerships  or  any  fimincial  institution  which  is  subject 
to  regulation  by  the  Federal  Deposit  Insurance  Corporation,  the  Federal  Savings 
and  Loan  Insurance  Corporation,  the  National  Credit  Union  Administration,  or 
the  Federal  Home  Loan  Bank  Board  against  acts  or  practices  unfair  or  deceptive 
to  consumers." 

In  our  opinion,  the  language  adopted  does  not  accomplish  the  announced  pur- 
po.se  and  intent  of  Senator  Sparkman,  and,  in  fact,  a  carefid  reading  of  Section 
211  indicates  to  us  that,  if  the  present  .section  211  is  enacted  into  law.  Itanks 
may  be  subjected  to  the  jurisdiction  of  the  Fedei-al  Trade  Commission  on  the 
theory  that  if  the  FDIC  does  not  have  power  to  regulate  "against  acts  or  practices 
unfair  or  deceptive  to  consumers,"  then  banks  may  be  subject  to  the  jurisdiction 
and  regulation  of  the  F.T.C.  through  a  reservation  of  power  in  the  F.T.€. 

We  iiave  been  informally  advised  that  the  H(nise  Subcommittee  on  Commerce 
and  Finance  had  tentative  plans  to  hold  further  hearings  on  H.R.  4809  in  the 
near  future.  It  is  our  understanding  that  the  question  of  an  exemption  for  bank- 
ing, such  as  intended  in  section  211  of  S.  986,  will  be  considei-ed  by  the  sub- 
committee at  those  hearings. 

Without  speculating  on  the  reasons  section  211  is  restricted  to  the  Federal 
Deposit  Insurance  Corporation  in  the  case  of  hanks,  we  believe  banks  are  cur- 
rently subject  to  pervasive  regulation  by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the  Comptroller  of  the  Currency,  and  the  Federal 
Deposit  Insurance  Corporation,  in  all  aspects  of  the  business  of  banking,  includ- 
ing "acts  or  practices  unfair   or  deceptive  to  consumers."  In  our  opinion,  the 
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legislative  intent  of  the  so-called  "resu'atory  statutes"  such  as  the  National 
Banlc  Acts.  Federal  ResevA'e  Act,  Federal  Trade  Commission  Act,  Federal  Deposit 
Insurnnce  Act,  Financial  Institutions  Supervisory  Act  of  1966,  Truth-in-Lending 
Act,  Credit  Control  Act,  Fair  Credit  Reporting  Act,  Bank  Holding  Company 
Act,  and  others,  indicates  that  Congress  believes  the  powers  vested  in  the  bank 
regulatory  agencies  to  be  plenary  and  exclusive.  If  our  belief  is  correct,  section 
211  of  S.  986  should  be  appropriately  amended  by  the  House  subcommittee. 

However,  if  our  assessment  of  the  extent  of  the  authority  vested  in  the  bank 
regulatory  agencies  is  incorrect,  we  believe  additional  powers  should  be  given 
to  the  bank  regulatory  agencies  at  the  earliest  possible  moment  in  order  to  pre- 
clude an  intrusion  of  the  Federal  Trade  Commission  as  a  bank  regulatory  agency. 

This  association  does  not  believe  an  additional  bank  regulatory  agency  is 
needed  and  we  have  objected  to  recent  attempts  by  the  Federal  Trade  Commis- 
sion to  interject  itself  in  this  area.  We  are  of  the  firm  opinion  that  the  FTC 
is  particularly  illsuited  to  perform  a  regulatory  function  over  banks  since  it 
lacks  the  necessary  expertise  in  matters  affecting  the  banking  industry.  In  our 
experience,  the  Commission's  zeal  to  protect  consumers  from  real  or  imaginary 
dangers  in  the  marketplace  has  not  been  tempered  by  a  corresponding  responsi- 
bility to  insure  that  necessary  business  enterprises  will  continue  as  going  con- 
cerns. For  example,  we  feel  the  Commission's  announced  intention  to  proceed 
against  banks  on  a  case-by-case  basis  in  applying  its  trade  regulation  rule  con- 
cerning "unsolicited  mailing  of  credit  cards"  (16  C.F.R.  421)  lacked  any  basis 
in  fact  or  law.  We  feel  the  proposed  trade  regulation  rule,  entitled,  "Preservation 
of  Bu.ver's  Claims  and  Defenses  in  Consumer  Installment  Sales"  (36  Federal 
Register  1211,  6592  and  9865,  January  26,  April  7  and  27,  1971)  will  have  an 
unnecessarily  adverse  impact  upon  consumers  as  well  as  banks  and  other  lenders 
by  vitiating  State  law  relating  to  the  status  and  liability  of  assignees  without 
any  adjustment  in  the  States  interest  rate  structure.  We  feel  portions  of  the 
proposed  trade  regulation  rule,  entitled  "Billing  Practices  Arising  out  of  Admin- 
istration of  Customer  Accounts  by  Credit  Card  Issuers  and  Other  Retail  Estab- 
lishments" (35  Federal  Register  15842,  October  9,  1970)  are  unworkable  and  un- 
necessary and  ignore  the  competitive  forces  of  the  dynamic  and  evolving  field 
of  charge  cards,  both  bank  and  nonbank. 

Although  we  are  unable  to  forecast  with  any  degree  of  precision  any  other 
areas  which  the  FTC  may  deem  to  be  unfair  or  deceptive,  we  do  feel  that  past 
experience  with  the  Commission  would  lead  us  to  conclude  that  it  is  not  beyond 
conjecture  to  think  the  Commission  could  attempt  to  needlessly  inject  itself 
into  the  following  areas :  Payment  of  interest  on  escrow  accounts,  pa.vment  of 
interest  on  Christmas  club  accounts,  exercise  of  the  right  of  offset,  imposition  of 
service  fees  on  demand  deposit  accounts,  failure  to  charge  uniform  rates  to  all 
borrow-ers  for  various  classes  of  consumer  or  commercial  credit  transactions, 
failure  to  require  uniform  down  payments  for  all  classes  of  borrowers,  exercise 
of  riglits  allowed  an  assignee  for  value  under  state  law,  utilizing  confession 
of  judgment  notes,  utilizing  default  judgments,  utilizing  deficiency  judgments, 
reposses.sing  of  collateral,  etc.  In  short,  there  are  certain  areas  in  banking  and 
nonbanking  businesses  which,  though  traditionally  have  been  adequately  regu- 
lated either  through  the  pressures  of  competition  or  through  decisions  l>y  State 
or  Federal  legislatures  or  regulators,  may  suddenly  fall  into  disfavor  with  the 
FTC  and  become  prohibited  through  its  promulgation  of  a  trade  regulation  rule. 
We  are  opposed  to  such  potential  confiicts  and  believe  the  issue  raised  in  .section 
211  of  S.  986  should  be  resolved  as  quickly  as  possible. 

The  members  of  the  Consumer  Bankers  Association  would  appreciate  an 
assessment  of  the  extent  of  the  regulatory  authority  vested  in  the  Federal 
Reserve  System  to  regulate  "against  acts  or  practices  unfair  or  deceptive  to 
consumers."  In  our  view,  this  question  is  applicable  to  all  bank  regulatory  agen- 
cies and  we  have,  therefore,  sent  similar  requests  to  the  Federal  Reserve  System, 
and  Comptroller  of  the  Currency.  We  appreciate  the  prompt  consideration  you 
and  your  colleagues  give  to  this  issue. 
Sincerely  yours, 

W.  C.  OwEPfs,  President. 
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Federal  Deposit  Insurance  Corporation, 

Office  of  the  Chairman, 
Washington,  B.C.,  March  2J,  1972. 

Mr.  W.  C.  Owens. 

President,  The  Consumer  Bankers  Association, 

Washington,  B.C. 

Dear  Mr.  Owens  :  In  response  to  your  letter  of  Jnmiar.v  25,  1972  relatinir  to 
S.  9S6,  92cl  Conc^ress,  the  so-called  Magnuson-Moss  Act.  we  attach  for  your  infor- 
mation our  recent  letter  to  Chairman  Moss  of  the  Subcommittee  on  Commerce 
and  Finance  of  the  House  Commitlee  on  Interstate  and  Foreign  Commerce  in 
v.-hich  we  recommend  an  amendment  to  section  211  of  the  lull  v/hich  would  clearly 
authorize  the  Federal  l.-ank  regulatory  agencies  to  promulgate  and  enf'>rce  regu- 
lations designed  to  prevent  baTiks  from  engaging  in  practices  determined  to  be 
unfair  or  deceptive  to  consumers. 

Sincerely, 

Frank  Wille,  Chairman. 

Attachment. 

Federal  Deposit  Insurance  Corporation. 

Office  of  the  Chairman. 
Washington,  B.C.,  March  23,  1972. 

Hon.  ,ToHN  E.  Moss, 

Chairman,  Si/bcommittee  on  Commerce  and  Finance,  House  Committee  on  Inter- 
state and  Foreign  Commerce,  House  of  Representatives,  Washington,  B.C. 
Dear  Chairman  Moss:  It  is  our  unders<^anding  that  your  subcommittee  is 
presently  considering  S.  98fi.  92d  Congress,  a  bill  'To  provide  disclosure  stand- 
ards for  written  consumer  product  wari-anties  against  defect  or  malfunctions : 
to  define  Federal  content  standards  for  such  warranties ;  to  amend  the  Federal 
Trade  Commission  Act  in  order  to  improve  its  consumer  protection  activities: 
and  for  other  purposes."  Title  II  of  the  bill  would  amend  the  Federal  Trade 
Commission  Act  to  expand  FTC  jurisdiction  over  unfair  trade  practices  and  give 
it  additional  enforcement  tools  and  legislative  rulemaking  authority  in  this 
area. 

Banks  are  presentlv  exempt  from  the  FTC's  unfair  trade  practice  juris.lic- 
tion  pursuant  to  section  5(a)  (6)  of  the  FTC  Act  (15  U.S.C.  45(a)  (6) ).  Section 
211  of  the  bill  provides  that  -nothing  in  this  title  shall  be  construed  to  give 
the  Commission  authority  over  *  *  *  any  financial  institution  which  is  subject 
to  regulation  by  the  Federal  Deposit  Insurance  Coritoration  *  *  *  against  acts  or 
practices  unfair  or  deceptive  to  consumers."  Although  we  are  of  the  opinion 
that  the  Corporation  presently  has  adequate  authority  to  issue  regulations 
defining  and  prohibiting  unfair  laisiness  practices  by  insured  banks,  there  are 
admittedly  is  no  specific  authority  to  this  effect  in  the  Federal  Deposit  Insurance 
Act. 

In  order  to  clarify  the  exemptive  scope  of  section  211  and  to  provide  the 
Federal  bank  regulatory  agencies  with  a  clear  congressional  mandate  to  regu- 
late unfair  practices  by  banks,  the  Corporation  would  strongly  urge  amending 
.section  211  of  the  bill  to  provide  as  follows  : 

"Wherever  used  in  section  S  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818),  the  phrase  'unsafe  or  unsound  practices'  shall  be  deemed  to  include  any 
acts  or  practices  determined  by  the  appropriate  Federal  banking  agency  to  be 
unfair  or  deceptive  to  consumers." 

As  so  amended,  the  bill  would  specifically  authorize  the  Federal  bank  regu- 
latory agencies  to  utilize  their  administrative  enforcement  powers  to  prevent 
banks  from  engaging  in  practices  determined  to  be  unfair  or  deceptive.  Their 
substantive  jurisdiction  with  respect  to  unfair  or  deceptive  practices  by  banks 
would  thereiay  be  made  essentially  coextensive  with  the  similar  jurisdiction 
exercised  by  the  FTC  with  respect  to  nonbank  business  activities.  Because  of  the 
unique  character  of  the  banking  business  and  the  special  expertise  which  the 
Federal  bank  regulatory  agencies  have  developed  over  the  years  in  regulating 
the  banking  industry,  we  believe  that  the  amendment  suggested  above  is  clearly 
the  most  appropriate  manner  of  establishing  a  comprehensive  and  integrated 
regulatory  framework  for  policing  unfair  or  deceptive  practices  that  may  be 
■engaged  in  f  i-om  time  to  time  by  certain  banks. 
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If  we  can  be  of  any  further  assistance  in  implementing  this  approach  or  in 
expanding  upon  our  views  in  tliis  connection,  please  do  not  hesitate  to  call 
upon  us. 

Sincerely, 

Frank  Wille,  Chairman. 

Board  of  Governors  of  the 

P^EDERAL  Reserve  System, 
Washington,  D.C.,  June  15,  1972. 
Mr.  W.  C.  Owens, 

Pre.'iident.  The  Consumer  Bankers  Association, 
Washington,  D.C. 

Dear  Mr.  Owens  :  I  am  writing  in  further  response  to  your  letter  of  January 
25,  which  referred  to  proposals  pending  before  Congress  to  increase  the  authority 
of  the  Fedei'al  Trade  Commission  to  protect  consumers  against  unfair  and 
deceptive  practices. 

With  regard  to  financial  institutions,  the  Board  has  considered  two  questions 
relating  to  such  legislation  :  First,  what  is  the  proper  locus  of  enforcement 
authority;  second,  what  is  the  proper  locus  of  rulewriting  authority? 

The  Board  believes  that  enforcement  authority  should  be  divided  among  the 
banking  agencies  (as  was  done  in  the  Truth-in-Lending  Act)  and  that  rule- 
writing  authority  should  be  placed  in  a  single  banking  agency. 

Ideally,  rulewriting  authority  for  all  agencies,  banking  and  nonbanking.  should 
be  placed  in  a  single  agency,  to  avoid  the  pi'oblems  of  possible  conflicting  rules  as 
to  what  may  be  "unfair  or  deceptive"  acts  or  practices,  particularly  where  the 
same  classes  of  creditors  are  involved.  However,  the  Board  believes  that  a 
single  bank  supervisory  agency  (as  opposed  to  the  Federal  Trade  Commission) 
should  be  given  rulemaking  authority  over  federally  supervised  financial  insti- 
tutions. While  this  would  involve  division  of  rulewriting  authority  between  two 
agencies  have  developed  the  reciuisite  background  and  expertise  to  fornuilat^ 
certain  extent,  different  trade  practices.  Through  their  long  experience  with 
the  unique  character  of  financial  institutions,  the  Federal  bank  supervisory 
agencies  have  develoi:»ed  the  requisite  background  and  expertise  to  formulate 
rules  sensitive  to  the  complex  roles  of  these  institutions  in  the  national  economy. 

We  appreciate  receiving  your  thoughtful  letter,  and  we  regret  the  delay  in 
responding  to  it. 

Very  truly  yours, 

Tynan  Smith. 
Secretary  to  the  Board. 

Chairman  of  the  Board  of  Governors, 

Federal   Reserve   System. 
Washington,  D.C,  July  13,  1972. 

Hon.  Wit.liam   L.    Springer, 

House  of  Representatives 

Washington.  D.C. 

Deae  Mr.  Springer:  I  am  writing  in  response  to  your  request  for  comment  on 
H.R.  4809,  as  reported  to  the  full  committee  by  the  Subcommittee  on  Commerce 
and  Finance.  The  bill  would  grant  the  Federal  Trade  Commission  power  to  issue 
rules  defining  unfair  or  deceptive  acts  or  practices,  and  would  direct  the  Fed- 
eral banking  agencies  to  enforce  such  rules  as  to  financial  institutions  under  their 
jurisdiction. 

With  regard  to  financial  institutions,  the  Board  has  considered  two  questions 
relating  to  such  legislation :  First,  what  is  the  proper  locus  of  enforcement  au- 
thority ;  second,  what  is  the  proper  locus  of  rulewriting  authority? 

The  Board  believes  that  enforcement  authority  should  be  divided  among  the 
banking  agencies  (as  was  done  in  the  Truth-in-Lending  Act)  and  that  rule- 
writing  authority  should  be  placed  in  a  single  banking  agency. 

Ideally,  rulewriting  authority  for  all  agencies,  banking  and  nonbanking.  should 
be  placed  in  a  single  agency,  to  avoid  the  problems  of  possibly  conflicting  rules 
as  to  whnt  may  be  "unfair  or  deceptive"  acts  or  practices,  particularly  where 
the  same  classes  of  creditors  are  involved.  However,  the  Board  believes  that  a 
.single  bank  supervisory  agency  (as  opposed  to  the  Federal  Trade  Commission) 
should  be  given  rulewriting  authority  over  federally  supervised  financial  insti- 
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tutions.  While  this  wnnkl  involve  division  of  nilewritin?  authority  between  two 
agencies,  the  two  would  be  concerned  with  different  classes  of  creditors,  and, 
t«)  a  certain  extent,  different  trade  practices.  Througli  their  long  experience  with 
the  unique  character  of  financial  institutions,  the  PYderal  bank  supervisory  agen- 
cies have  developed  the  requisite  background  and  expertise  to  formulate  rules 
sensitive  to  the  complex  roles  of  these  institutions  in  the  national  economy. 

One  consideration  which  motivates  the  Board  to  recommend  that  Congress  pro- 
vide a  banking  agency  with  the  authority  to  write  rules  for  federally  supervised 
financial  instituti(ms  in  dealing  with  consumers  is  the  rapid  change  taking  place 
in  the  payments  system.  Financial  institutions  are  currently  in  the  transitional 
stage  between  the  use  of  checks  for  the  settlement  of  accounts  and  an  electronic 
payments  system.  A  number  of  innovations  promise  to  become  a  part  of  the  future 
system  of  electronic  payments,  including  credit  cards  and  point-of-sale  terminals 
for  online  computer  operation.  There  is  iio  questicm  that  consumers  will  l)e  the 
ultimate  beneficiaries  of  the  changes  that  are  I)eginning  to  be  made  in  the  pay- 
ments field,  but  in  this  critical  ti-ansitional  phase  where  the  final  .shape  of  the 
system  is  still  unclear,  regulatory  action  must  be  carefully  designed  to  reflect 
l:oth  the  legitimate  interests  of  consumers  and  the  concurrent  needs  that  financial 
institutions  be  allowed  to  proceed  with  their  innovations  and  experiments  lead- 
ing toward  the  new  payments  system. 

The  surest  way  for  this  objective  to  be  served,  we  believe,  is  for  Congress  to 
give  a  single  banking  agency  the  authority  to  write  rules  against  unfair  and  de- 
ceptive consumer  practices  in  the  financial  institution  field. 
Sincerely  yours, 

Arthur  F.   Burns. 

Federal  Home  Loan  Bank  Board. 

Washington,  D.C.,  August  1,  1.972. 
Hon.  Harley  O.   Staggers, 

Chuiniian,  Committee  on  Interstate  and  Foreign  Commerce, 
U.S.   House  of  Representatives,   M'ashington,   B.C. 

Dear  Mr.  Chairman  :  We  understand  that  your  committee  will  soon  be  con- 
sidering H.R.  4S00  as  reported  by  the  Subcommittee  on  Commerce  and  Finance. 
The  bill  would  enact  the  "Consumer  Product  Warranties  and  Federal  Trade 
Commission  Improvements  Act  of  1972."  Title  II  of  this  bill  is  similar  to  tirle  II 
of  S.  986  and  to  H.R.  14779  of  the  present  Congress.  S.  986  has  been  passed  by  the 
Senate.  The  Federal  Home  Loan  Bank  Board  generally  supports  this  legislation 
but  wishes  to  recommend  that  some  changes  be  made  in  the  bill. 

The  purpose  of  title  II  of  the  bill  is  to  grant  the  FTC  general  rulemaking 
autliority  over  unfair  trade  practices.  Legislation  to  accomplish  this  is  necessary 
in  view  of  a  recent  court  decision  holding  that  the  FTC  does  not  have  such  gen- 
eral rulemaking  authority  {National  Petroleum  Refiners  Assn.  v.  FTC,  340  F. 
Supp.  1343  (advance  sheets)  (D.D.C.  1972)).  This  authority  would  be  vested  in 
the  Commission  by  section  203  of  the  bill.  Although  we  do  not  presume  to  speak 
for  the  FTC,  we  note  that  the  procedures  set  out  therein  are  more  cumbersome 
and  less  flexible  than  the  procedures  contained  in  the  Administrative  Procedure 
Act  (APA).  Some  of  the  provisions  of  section  203  are  more  appropriate  to  adju- 
diciatory  proceedings  than  to  rulemaking.  Section  5  of  the  FTC  already  contains 
similar  "procedural  protections.  Section  203.  for  example,  would  require  that  the 
FTC  hold  an  oral  hearing  regarding  every  proposed  rule  and  take  a  verbatim 
transcrii)t  of  each  hearing.  Although  the  Commission  could  limit  cross  examina- 
tion at  an  oral  hearing,  it  could  not — as  other  agencies  may  under  the  APA — 
decide  to  limit  participation  in  a  particular  rulemaking  proceeding  to  the  sub- 
mission of  written  documents.  We  recommend  that  section  203  of  the  bill  be 
amended  to  read  as  follows  : 

Sec.  203.  Section  6(g)  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  40(g) ) 
is  amended  to  read  as  follows:  "(g)  From  time  to  time  to  classify  corporations 
and  to  issue,  in  accordance  with  section  553  of  title  5,  United  States  Code,  proce- 
dural and  substantive  rules  for  the  purpose  of  carrying  out  the  provisions  of  this 
Act." 

Section  553  of  title  5.  United  States  Code,  provides  procedures  for  substantive 
rulemaking  and  contains  specific  provisions  regarding  notice,  opportunity  for 
hearing,  and  publication.  It  requires  the  agency,  after  considering  the  relevant 
matter  presented,  to  include  with  the  adopted  rules  "a  concise  general  statement 
of  their  basis  and  puri>ose."  We  believe  that  such  a  provision  would  provide  ade- 
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quate  procedural  protections.  The  procedural  provisions  of  section  203  of  H.R. 
4809,  however,  are  preferable  to  the  provisions  contained  in  section  206  of  S.  986. 
The  latter  provisions  would  effectively  prevent  the  FTC  from  adopting  any  mean- 
ingful regulations  within  a  reasonable  amount  of  time. 

Among  the  steps  section  203  of  H.R.  4809  would  require  the  FTC  to  take  (pro- 
posed sec.  46(g)(4)),  would  be  to  determine  whether  any  act  or  practice  in- 
tended to  be  defined  as  unfair  or  deceptive  is  likely  to  be  engaged  in  by  persons 
specifically  exempted  from  section  5(a)  (6)  of  the  act  and  to  obtain  the  views  of 
certain  regulatory  agencies,  including  the  Federal  bank  regulatory  agencies,  if 
such  an  exempt  pers-on  is  subject  to  regulation  by  those  agencies.  Huch  "ex- 
empted" persons  would  be  subject  to  any  final  legislative  rule  of  the  FTC.  Com- 
pliance would  be  enforced  by  the  other  regulatory  agencies. 

The  Federal  Home  Loan  Bank  Board  and  the  Federal  banking  agencies  clearly 
have  authority  to  implement  and  enforce  the  unfair  practices  section  of  the  FTC 
Act  (15  U.S.C.  45(a))  by  cease-and-desist  orders  and  interi^retive  regulations. 
It  is  our  opinion  that  the  Board  also  has  implicit  authority  to  issue  regulations 
defining  and  prohibiting  unfair  business  practices  by  the  home  financing  institu- 
tions it  regulates. 

The  practices  of  the  savings  and  loan  industry  differ  from  other  industries 
and  even  from  commercial  banks.  Over  the  past  40  years,  the  Board  has  devel- 
oped an  expertise  with  regard  to  home  financing  and  the  operations  of  the 
savings  and  loan  industry  which,  we  believe,  makes  this  agency  Letter  able 
than  the  FTC  to  regulate  unfair  practices  by  savings  and  loan  associations. 
We  therefore  recommend  that  the  language  which  appears  in  section  211  of 
S.  986  and  in  section  111  of  H.R.  14779  (which  would  withhold  FTC  authority 
over  the  institutions  subject  to  our  regulation),  be  added  to  H.R.  4809  as  a 
new  section  206  as  follows  : 

Sec.  206.  Nothing  in  this  title  shall  be  construed  to  give  the  Commission 
authority  over  the  Federal  National  Mortgage  Association,  the  National  Corpora- 
tion for  Housing  Partnerships  or  any  financial  institution  which  is  subject  to 
regulation  by  the  Federal  Deposit  Insurance  Corporation,  the  Federal  Savings 
and  Loan  Insurance  Corporation,  the  National  Credit  Union  Administration,  or 
the  Federal  Home  Loan  Bank  Board  against  acts  or  practices  unfair  or  deceptive 
to  consumers. 

In  order  to  provide  a  clear  congressional  mandate  to  the  Board  to  regulate 
with  respect  to  unfair  trade  practices,  we  further  recommend  the  addition 
of  the  following  language  : 

Sec.  207.  "Any  acts  or  practices  determined  by  the  Federal  Home  Loan  Bank 
Board  to  be  unfair  or  deceptive  to  consumers  shall  be  deemed  to  be  unsafe  and 
unsound  practices  inconsistent  with  sound  and  economical  home  financing.  The 
Board  may  enforce  this  section  with  respect  to  'members'  as  defined  by  section 
2(4)  of  the  Federal  Home  Loan  Bank  Act  and  'insured  institutions'  as  defined 
by  section  401(b)  of  the  National  Housing  Act  by  appropriate  rules,  regulations, 
or  orders." 

A  similar  amendment  should  also  be  added  with  respect  to  the  authority  of 
the  Federal  bank  regulatory  agencies.  We  understand  that  such  an  amendment 
was  recommended  to  the  subcommittee  by  the  FDIC. 

We  strongly  urge  that  the  authority  of  the  Board  and  the  banking  agencies 
to  regulate  in  this  area  be  preserved  and  clarified  as  outlined  above.  A  recent 
article  by  the  General  Counsel  of  the  FTC  (Ronald  Dietrich,  "The  FTC  and 
Regulations  Affecting  Banks,"  Banking  Law  Journal,  June  1972)  indicates  that 
the  FTC  would  "prefer  that  other  regulatory  agencies,  which  have  primary 
regulatory  responsibility  over  the  industry  in  question,  utilize  their  authority 
to  protect  the  interests  of  consumers.  The  FTC  stands  willing  to  assist  and 
cooperate  with  any  regulatory  agenc[y]  w'hich  demonstrates  its  intention  to 
so  act."  This  agency  recognizes  the  need  for  greater  regulation  of  consumer 
practices  in  the  savings  and  loan  industry,  and  we  would  certainly  cooperate 
with  the  FTC  in  promulgating  regulations  in  this  area. 

If  modified  as  we  have  suggested,  this  Board  would  support  the  passage 
of  H.R.  4809.  However,  should  the  committee  decide  to  follow  the  regulatory 
scheme  of  H.R.  14779,  we  recommend  that  the  follov.ing  language  be  added  to 
section  203: 

After  line  23  on  page  44  of  the  June  29,  1972,  committee  print,  add :  "(viii)  the 
Federal  Home  Loan  Bank  Board,  if  any  'member',  as  defined  by  section  2(4) 
of  the  Federal  Home  Loan  Bank  Act  or  'insured  institution',  as  defined  by 
section  401(b)    of  the  National  Housing  Act,"  strike  "and"  in  line  2,  page  46 
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and  insert  before  the  period  in  line  6,  page  46,  the  following:  ".  and  (F)  sections 
1437,  1464,  and  1725  of  title  12,  in  the  case  of  'members'  or  'insured  institutions' 
described  in  section  6(g)  (4)  (B)  (viii)    [15  U.«.C.  46(g)  (4)  (B)  (viii)  ]". 

Time  has  not  permitted  us  to  obtain  clearance  of  this  report  from  the  Office 
of  Management  and  Budget.  If  we  can  be  of  further  assistance,  please  do  not 
hesitate  to  call  on  us. 
Sincerely, 

Preston  Martin,  Chairman. 

Mr.  Moss.  Would  you  not  a^ree  that  the  rulemaking  to  which  you 
refer  in  3'our  statement  is  novr  going  forward  under  the  existing 
authority  of  the  Federal  Trade  Commission  and  would  be  unaffected 
if  Congress  takes  no  further  action  ? 

I  want  to  be  certain  this  record  is  quite  clear  that  you  are  talking 
about  a  rule  now  being  proposed  under  existing  authority  of  the 
Federal  Trade  Commission. 

Mr.  HiGGiNBOTiiAM.  That  is  right,  Mr.  Cliairman.  As  I  am  certain 
you  are  aware,  the  authority  of  the  Federal  Trade  Commission  to 
issue  such  rules  is  currently  being  litigated  and  we  do  not  concede 
that  the  FTC  has  any  such  power,  particularly  with  respect  to  banks 
and  other  regulated  industries. 

]Mr.  ]\Ioss.  I  want  to  have  this  record  very  clear  that  the  hobgoblin 
that  is  raised  in  the  statement  is  one  that  exists  now,  if,  in  fact,  there 
is  a  problem ;  it  occurs  under  the  present  law,  and  it  may  well  continue 
whether  or  not  we  take  further  action. 

Mr.  HiGGiNBOTiiAM.  The  administrative  proposal  at  the  present 
time  has  not  been  promulgated  so  there  is  some  question  whether  the 
Commission  vrould  amend  this  proposed  rule. 

Mr.  ISIoss.  We  know  if  we  don't  do  anything  the  proposed  regulation 
may  be  upheld. 

IMr.  HiGGlNBOTHAM.    YcS. 

Mr.  Moss.  Mr,  Breckinridge. 

Mr.  BRECKiNRrooE.  I  am  interested  in  the  gentleman's  statement 
that  there  is  more  competence  at  the  State  level  to  handle  these  mat- 
ters than  within  the  FTC.  _ 

I  would  be  interested  in  an  enlargement  of  your  point  tliere. 

Mr.  Vaugiian.  The  whole  area  of  consumer  credit  is  a  difficult 
oiie  and  if  3'ou  treat  just  a  segment  of  it,  we  are  liable  to  create  a 
significant  imbalance. 

On  the  State  level,  the  State  does  have  the  ability  through  legislation 
to  provide  adequate  interest  rates  to  compensate  for  any  other  changes 
that  they  might  make  in  creditor  remedies. 

This  has  been  proven,  I  feel,  time  and  again,  and  I  cite  the  example 
of  the  adoption  of  the  Uniform  Consumer  Credit  Code  which  did 
effectively  take  away  some  creditors'  rights  but  did  insert  an  equitable 
rate. 

Mr.  Breckinridge.  That  is  all,  Mr.  Chairman. 

Mr.  Moss.  Mr.  Ware. 

INIr.  Ware.  I  wondered  whether  you  had  any  comment  with  respect 
to  the  witness  yesterday  who  testified  as  I  recall  to  the  effect  that 
title  II  possibly  will  nullify  title  I,  at  least  to  some  degree,  and  if 
we  had  title  II,  we  did  not  need  title  I,  which  is  somewhat  the  reverse 
of  your  testimony. 

Mr.  Vaugiian.  I  would  agree  in  title  I  we  speak  in  fact  clearly 
and  unequivocally  to  a  specific  problem  which  we  support. 
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If  you  did  have  title  II,  we  would  feel  that  there  would  really  be  no 
|2^reat  need  for  title  I,  for  title  II  would  encompass,  if  FTC  were  given 
these  powers,  their  ability  to  handle  the  problems  associated  with  pi'od- 
uct  warranty  as  proposed  in  title  I.  We  feel  that  the  Congress  has 
acted  appropriately  in  treating  this  question  of  warranties. 

]Mr.  Ware.  As  I  understand  your  testimony,  you  would  accept  sec- 
tion 202  of  title  II  but  exclude  the  remainder ;  is  tliat  correct  ? 

Mr.  Vaugiiax.  We  feel  that  the  inclusion  of  the  raising  of  the  civil 
penalties  from  $5,000  to  $10,000  is  appropriate.  I  would  defer  to 

Mr.  Ware.  Do  you  have  any  substitute  language  for  the  other  por- 
tions of  title  II  to  offer  to  the  committee,  or  am  I  to  believe  you  would 
eliminate  all  exceptions? 

Mr.  Vaugiian.  We  do  in  fact  eliminate  and  say  that  we  want  to 
eliminate  title  II  from  consideration. 

Mr.  IIiGGiNROTTiAM.  We  are  in  the  position  of  saying  that  we  don't 
believe  that  the  bank  regulatory  agencies  need  any  additional  chai-ge 
or  power  to  regulate  consumer  practice  by  banks.  However,  if  the 
Congress  believes  that  specific  statutory  language  is  needed  to  give 
l)ank  agencies  that  type  of  regulatory  power,  please  understand,  then, 
we  believe  that  adequate  language  does  in  fact  exist  and  we  could  sub- 
mit to  the  connnittee  at  this  time  or  at  a  subsequent  time  a  statement 
which  would  address  itself  specifically  to  that  point. 

Our  position  is — and  I  would  think  it  is  reflected  by  the  statements 
of  the  bank  regulatory  agencies  in  the  correspondence  attached  to  our 
prepaied  statement- — that  the  bank  regulatory  agencies  have  adequate 
power  now  but  if  Congress  believes  it  to  be  inadequate  or  not  specific 
enough  and  woidd  want  to  delegate  additional  specific  i-esponsibilities 
to  bank  regulatory  agencies,  we  would  not  be  opposed  to  it.  Our  prin- 
cipal objection  is  the  superimposition  of  the  Federal  Trade  Commis- 
sion as  an  unncedecl  bank  regulatory  agency. 

IMr.  Ware.  Are  you  suggesting  you  would  like  the  record  kept  open 
there  foi'  a  future  submission? 

!Mr.  HiGGTXT50THAM.  Congressman,  this  puts  us  in  the  position  of 
inaking  suggestions  to  the  committee,  wdiich  we  would  be  glad  to  do. 
Already  in  our  statement  there  is  one  suggested  approach  taken  by  the 
Chairman  of  the  Federal  Deposit  Insurance  Corporation  last  year  in 
suggesting  limits  to  bills  pending  before  Congress  at  that  time. 

We  would  be  happy  to  draft  language  and  submit  it  to  the  commit- 
tee. There  is  language  being  pro]')osed  in  the  Senate  that  may  or  may 
not  address  itself  adequately  to  the  j^roblem.  Everybody  seems  to  have 
a  solution  to  the  problem  and  we  are  not  without  our  own  solution  and 
we  would  be  happy  to  submit  it  for  the  record. 

Mr.  Ware.  I  will  leave  it  to  you  to  make  that  decision. 

There  are,  in  title  II,  agencies  other  than  those  directly  related  to 
banking  under  the  Federal  Eeserve  and  so  forth.  Are  you  taking  a 
position  that  they  should  be  eliminated  by  the  elimination  of  title  II? 

INIr.  IIiGGixBOTiiAM.  I  am  not  sure  I  understand  your  question.  Are 
you  referring  to  the  Intei-state  Commerce  Commission? 

"Mr.  Ware.  Do  you  have  a  copy  of  H.K.  20  ? 

]Mr.  Higginbotham.  Yes,  sir,  I  do. 

T\[i-.  Ware.  Beginning  on  page  21  reference  is  made  to  the  Comp- 
troller of  the  Currency,  the  Federal  Deposit  Insurance  Corporation, 
and  then  there  are  agencies  such  as  the  ICC,  the  Civil  Aeronautics 
Board  and  so  forth. 
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Do  I  understand  your  testimony  to  be  that  by  the  elimination  of 
title  II  to  exclude  all  of  those  agencies  and  commissions  as  well  ? 

Mr.  HiGGiN^BOTHAM.  I  woiild  Say  that  would  be  a  correct  statement, 
Congressman. 

Our  understanding  of  the  history  of  the  Federal  Trade  Commission 
Act  is  that  the  exemptions  in  5(a)  (6)  of  the  Federal  Trade  Commis- 
sion Act  were  inserted  in  that  act  for  a  specific  reason  and  that  reason 
was  because  Congress  felt  banks  and  others  were  adequately  regulated 
by  other  regulatory  bodies  outside  of  the  FTC.  That  is  the  reason  the 
exemption  appears  in  the  act — to  avoid  the  evils  of  dual  regulation  of 
single  industries. 

We  believe  that  was  a  valid  reason  to  exempt  banks,  common  car- 
riers, airlines,  and  so  forth,  when  the  Federal  Trade  Commission  Act 
was  adopted  in  1914  and  we  think  it  continues  to  be  valid.  So,  if  you 
are  dealing  with  section  5(a)  (6)  basic  exemptions,  we  think  it  should 
be  across  the  board. 

Mr.  Vaughan.  We  feel  there  is  a  degree  of  expertise  that  cannot  be 
ignored  in  those  particular  agencies. 

Mr.  Ware.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  Moss.  For  clarification  of  the  record,  did  you  have  a  request 
that  the  record  be  held  open  for  an  item  ? 

Mr.  Ware.  I  did  not  and  apparentl}^  our  witnesses  did  not  request  it. 

Mr.  Moss.  Mr.  Eckliardt. 

Mr.  EcKHARDT.  Mr.  Vaughan,  I  have  before  me  the  Federal  Trade 
Commission  notice  of  public  hearing  with  respect  to  the  rule  to  which 
you  refer  on  page  12  et  seq.,  in  your  statement. 

I  read  section  533.1  of  the  rule  this  way :  "If  any  contract  for  the 
sale  or  lease  of  consumer  goods  or  services  entered  into  between  a  re- 
tail seller  and  a  retail  buyer  involves  the  execution  of  a  promissory 
note  or  other  instrument  of  indebtedness" — and  this  I  think  is  the 
key  language — "it  constitutes  an  unfair  and  deceptive  act  or  practice 
for  any  such  retail  seller  to,  (a)  fail  to  have  inscribed  upon  the  face 
of  such  note,  instrument  or  other  evidence  of  indebtedness  in  10  poiir*'* 
boldface  type  the  following  statement" —  and  then  a  statement  sub- 
stantially in  the  form  that  you  have  included  on  page  13  of  your  state- 
ment. As  I  read  that  rule,  the  obligation  placed  by  the  rule  is  totally 
and  wholly  on  the  retailer  to  so  stamp  the  instrument. 

I  see  nothing  in  the  rule  that  would  make  the  instrument  itself  sub- 
ject to  the  defense,  if  it  were  not  so  stamped  in  violation  of  the  rule. 
Do  you  conclude  that  a  bank  under  these  circumstances  would  be  sub- 
ject to  the  defense  ? 

Customer  A  goes  into  a  store  and  buys  a  toaster.  He  pays  $12  for  it. 
He  gives  a  postdated  check  for  the  toaster.  The  toaster,  after  a  period 
of  time  and  after  the  postdated  check  has  been  dated  and  had  gone 
through  the  bank  and  has  been  honored  fails — it  burns  out,  and  it  may 
he  determined  that  it  was  not  in  conformance  with  a  warranty  of  suit- 
ability for  its  use. 

It  was  just  not  good  so  it  would  not  work.  Let's  put  it  that  way.  Is  it 
your  reading  of  that  rule  that  the  consumer  could  then  go  agamst  the 
bank  because  the  check  was  postdated  and  therefore  it  was  a  promis- 
soiy  note  for  a  retail  product,  make  his  contention  that  the  retail  prod- 
uct failed  in  its  performance  and  that  he  had  a  defense  against  the 
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retailer  for  the  payment  of  tlie  money  and  tliereby  recover  the  amount 
of  the  postdated  check  from  the  bank  ? 

Mr.  Vaughan.  In  reality,  I  don't  know  Avhat  the  actual  effect  of  this 
would  be.  On  the  first  point,  I  think  the  retailer  would  have  to  stamp 
this  as  a  oonsimier  note.  I  think  by  definition  in  this  consumer  note  that 
under  these  proposed  regulations  there  would  be  sufficient  confusion  as 
to  disturb  or  perhaps  cause  a  lack  of  confidence  in  the  present  pay- 
ments system.  That  is  what  concerns  me.  I  don't  Imow  what  is  going  to 
happen. 

Mr.  EcKHARDT.  Let  me  make  my  hypothetical  question  clear.  Tliis  is 
where  the  retailer  did  not  stamp  the  check.  It  was  received  in  due  course 
by  the  bank.  It  was  not  charged  with  notice  nor  was  it  in  any  kind  of 
collusion  with  the  retailer  but  was  totally  innocent  and  the  check 
apj^eared  to  be  what  constituted  an  ordinary  draft  on  the  bank. 

Of  course,  the  retailer  knew  in  fact  the  check  was  a  note  because  it 
was  postdated.  It  was  an  obligation  to  pay  in  the  future  but  the  bank, 
when  it  received  the  check,  had  no  knowledge  that  the  check  was  any- 
thing other  than  a  draft  on  the  bank  for  immediate  payment  of  that 
sum. 

It  would  seem  to  me  in  a  State  that  operates  under  law  in  conformity 
with  the  Unifoim  Commercial  Code — and  I  think  that  exists  in  all 
States — it  would  seem  to  me  that  the  Uniform  Commercial  Code  would 
there  apply  and  the  bank  could  simply  tell  the  purchaser  of  the  toaster 
that  he  w^ould  have  to  go  against  the  retailer,  that  the  bank  is  in  no  way 
obligated  because  it  sim.ply  cashed  a  check  of  the  innocent  purchaser 
in  clue  course,  the  instrument  was  obviously  negotiable,  there  was  no 
lunitation  of  negotiability  on  the  face  of  the  instrument  and  it  would 
seem  to  me  the  l^ank  would  be  under  the  protection  of  3-114(1)  of  the 
Uniform  Commercial  Code.  Do  you  disagree  with  that? 

Mr.  HiGGiNBOTiiAM.  We  don't  disagree  if  we  understand  your  hypo- 
thetical to  mean  the  retailer  would  not  have  stamped  on  the  face  of  the 
instiiiment  at  the  time  that  it  was  a  consumer  note  and  the  bank  did 
not  know  when  the  check  was  issued.  If  there  was  nothing  to  desitroy 
the  negotiability,  I  lia^-e  no  doubt  that  it  would  clear  through  the  bank 
without  any  attadiment  on  the  bank  at  all. 

Mr.  EcKHARDT.  Therefore,  I  see  no  real  problem  with  this  rule  witli 
respect  to  the  question  of  negotiability.  The  duty  is  on  the  retailer.  If 
the  retailer  violates  the  act,  then  what  would  happen  under  ordinary 
Federal  Trade  Commission  practices  is  that  the  Federal  Trade  Com- 
mission would  seek  a  cease  and  desist  order  under  present  law.  If  the 
retailer  continued  to  violate  the  rule,  the  retailer  would  be  subject  to 
$5,000  in  fine  as  I  understand  the  law.  Now,  wliat  is  wrong  with  that  ? 

Mr.  HiGGiNBOTHAM.  We  don't  have  any  great  objection  to  that.  Con- 
gressman, provided  that  is  the  state  of  affairs  when  you  have  the  instru- 
ment presented  to  the  retailer  but  situations  could  exist,  particularly 
since  it  is  unclear  when  some  instruments  may  be  issued. 

How  is  the  retailer  going  to  tell  exactly  that  this  instrument  speaks 
for  itself  if  you  are  dealing  with  postdating  or  antedating  or  any  other 
kind  of  dating  ? 

Mr.  EcKHARDT.  As  I  read  the  rule,  the  retailer  is  told  that  you  either 
accept  cash  or  a  check  or  an  instrument  that  calls  for  iimnediate  pay- 
ment of  money  and  in  that  event,  you  are  not  required  to  stamp  it. 

You  can  receive  it  as  consideration  for  the  delivery  of  the  object,  but 
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if  you  receive  anything  which  is  in  effect  a  postdated  obligation  due  in 
the  future,  you  must  stamp  it  in  the  manner  here  prescribed. 

It  seems  to  me  the  retailer  has  no  difficulty  determining  whether  his 
transaction  with  the  customer  is  a  cash  transaction  or  whether  it  is 
based  on  some  type  of  future  obligation  covered  by  the  instrument. 
I  think  that  is  quite  simple. 

Mr.  HiGGiNBOTHAM.  I  think  your  problem  boils  down  to  the  detei-mi- 
nation  of  when  an  instrument  was  issued  and  it  is  completely  impos- 
sible to  tell. 

Mr.  EcKHARDT.  It  is  impossible  for  you  to  hold. 

Mr.  HiGGiNBOTHAM.  A  check  may  be  written  on  the  first  of  March 
and  it  may  be  postdated  for  30  days  and  it  may  not  be  presented  to  the 
retailer  until  the  payment  date  but  it  Avas  actually  issued 

Mr.  EcKHARDT.  This  is  merely  a  matter  of  definition.  The  regTilation, 
it  does  not  seem  to  me,  is  so  rigid  as  not  to  consider  matters  of  the  type 
you  are  talking  about. 

It  seems  to  me  it  is  quite  simple  to  write  a  rule  that  tells  a  retailer 
that  whenever  you  receive  an  instrument  which  has  the  effect  of  dela}'- 
ing  payment  to  you.  therefore,  such  instrument  constitutes  the  type 
of  note  which  should  be  so  stamped. 

It  would  seem  to  me  that  would  not  be  terribly  hard  to  write  into 
the  rule  and  I  don't  think  it  would  be  unfair  to  the  retailer  or  the  bank. 
The  banks  would  never  be  reached  except  in  tlie  manner  as  you  have 
referred  to  here  as  a  consumer  obligation.  So  you  really  have  no 
concern  about  it.  You  are  speaking  here  for  the  retailer,  aren't  you? 

Mr.  HiGGiNBOTHAM.  To  tlic  extent  we  wind  up  with  the  paper  ulti- 
mately we  have  a  good  deal  of  concern  about  it  because  it  may  create 
some  questions  about  the  negotiability  of  the  instrument. 

Mr.  EcKHARDT.  It  seems  to  me  perfectly  simple,  if  you  receive  the 
instrument  on  its  face  and  it  is  negotiable  and  it  has  no  conditions  on 
its  negotiability  it  falls  under  3-314(1)  and  if  it  does  have  the  con- 
ditions stamped  on  its  negotiability,  then  it  seems  to  me  that  condi- 
tion is  obvious  to  you,  you  accept  the  check  knowing  there  is  such  a 
limitation  and  if  ultimately  it  is  held  bad,  I  understand  you  have  a  bad 
debt  reserve  permitted  under  the  Federal  tax  law  and  you  rely  on 
that  or  just  don't  take  the  check. 

You  tell  the  retailer  we  are  not  interested  in  that  kind  of  check 
and  we  are  not  financing  credit  arrangements  of  this  type.  But  it 
seems  to  me  you  have  your  out.  It  is  clear  that  the  check  is  either 
negotiable  or  not  and  you  can  tell  that  on  tlie  face.  Is  that  true  ? 

Mr.  HiGGiNBOTHAM.  As  presented  to  the  bank  it  may  be  true,  but  you 
are  correct  in  saying  we  are  making  an  argument  that  the  retailer 
would  be  a  little  uncertain  as  to  what  the  transaction  was  and  we  are 
concerned  about  that. 

Mr.  EoKHARDT.  I  am  not  arguing  with  you  whether  this  rule  is 
written  incorrectly  or  not  but  it  seems  to  me  that  you  can  draw  a  rule 
which  simply  tells  the  retailer  where  he  accepts  a  check  or  money 
which  on  the  face  of  it  indicates  that  this  is  an  immediate  demand 
for  the  amount  of  money  indicated  on  the  face  of  the  instrument  and 
his  transaction  is  a  cash  transaction  that  he  is  not  bound  under  the 
rule  to  stamp  it  in  the  manner  here  prescribed  but  whenever  he  receives 
an  instrument  which  he  intends  to  use  and  which  on  its  face  indicates 
that  the  payment  is  in  the  future,  then  he  must  stamp  this  notice  that 


222 

it  is  a  matter  of  an  instrument  for  retail  credit.  Do  you  really  find  any 
difficulty  in  drafting  such  a  rule  that  would  be  fair  to  the  retailer? 

Mr.  HiGGiNBOTHAM.  I  don't  have  any  difficulty  in  drafting  language 
to  resolve  the  problem,  but  the  Federal  Trade  Commission  came  for- 
ward with  this  draft  and  we  find  a  problem  with  it. 

Mr.  Egkhardt.  Maybe  I  don't  have  the  same  information  you  have 
there. 

Mr.  HiGGiNBOTHAM.  It  is  the  same  thing.  It  is  a  copy  of  the  rule. 

Mr.  Egkhardt.  All  I  find  in  the  Federal  Trade  Commission's  rules 
is  a  provision  that  the  retailer  is  under  the  obligation  of  stamping  any- 
thing which  constitutes  a  promissory  note  with  the  notice  that  the 
holder  of  the  instrument  takes  it  subject  to  the  claims  that  the  maker 
would  have  had  against  the  retailer. 

It  seems  to  me  that  that  is  a  perfectly  fair  requirement.  As  a  matter 
of  fact.  I  think  it  is  a  statutory  law  in  Canada  and  it  has  been  in 
effect  for  some  period  of  time.  Are  you  familiar  with  that  fact? 

Mr.  HiGGiNBOTHAM.  No,  sir.  I  am  sorry,  I  am  not. 

Mr.  Egkhardt.  I  find  it  to  be  a  very  salutary  consumer  protection. 

This  question  of  negotiable  instruments  in  the  hands  of  a  purported 
holder  of  a  note  in  due  course  for  consumer  products  has  in  many  in- 
stances been  a  means  of  substantially  thwarting  the  purchaser's  claim 
that  the  product  was  defective  or  that  he  was  defrauded  in  the  sale. 
I  would  be  surprised  if  the  bank  would  oppose  the  tightening  down  on 
retailers  when  this  device  is  used. 

Do  you  object  to  this  rule  with  respect  to  its  major  intent  if  the 
rule  is  drawn  in  such  a  manner  that  the  bank  is  either  obligated  or  not 
obligated,  depending  on  the  face  of  the  instrument  as  to  whether  it  is 
negotiable  or  not,  and  if  the  retailer  is  only  required  to  stamp  this 
on  the  instrument  where  he  knows  or  has  notice  of  the  fact  that 
the  instrument  which  he  takes  in  exchange  for  the  object  constitutes 
a  deferred  payment  for  the  object  ? 

Do  you  have  any  objection  to  that  kind  of  a  rule  in  principle? 

Mr.'VAUGHAN.  When  we  speak,  again,  Mr.  Eckhardt,  to  the  defini- 
tion and  I  would  feel  there  is  a  definition  problem  here,  it  goes  beyond 
just  what  you  are  speaking  of. 

It  says  if  any  check  is"  attempted  to  be  negotiated  7  days  after  its 
apparent  date  it  must  be  treated  as  a  consumer  note. 

We  are  saying  at  the  present  time  checks  are  being  treated  as  cash. 
Anything  that  creates  confusion  could  have  real  effects  on  the  mone- 
tary system  at  this  time.  This  is  the  point  we  are  making. 

Mr.  Egkhardt,  How  could  it  have  an  effect  on  the  monetary  system? 
If  it  is  not  stamped  with  this  condition,  it  is  a  negotiable  instriunent 
and  it  travels  like  any  other  negotiable  instrument,  like  a  courier  with- 
out luggage  that  travels  about  on  its  face,  as  we  used  to  be  told  in  law 
school.  I  don't  see  that  this  affects  that  at  all. 

Mr.  Moss.  Would  you  yield  A^ery  briefly  ? 

]Mr.  Egkhardt.  Yes,  I  yield. 

Mr.  Moss.  Are  postdated  checks  treated  as  cash  ?  If  I  issue  a  check 
today,  is  it  cash  if  it  is  postdated  a  week  from  today?  Is  that  treated 
as  cash? 

Mr,  HiGGiNBOTHAM.  The  bank  will  not  honor  it 

INIr.  Moss.  In  some  jurisdictions  they  may  not  honor  any  postdated 
checks.  In  my  State  of  California  they  won't  take  it. 
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Mr.  Stuckey.  It  is  used  as  a  negotiable  instrument. 

Mr.  Moss.  Not  in  my  State,  not  if  you  want  to  collect  on  it. 

Mr.  Vaughan.  These  become  consumer  notes  just  on  the  basis  that 
collection  thereof  through  banking  channels  is  initiated  by  the  payee 
"within  7  days  of  the  check. 

If  it  goes  beyond  7  days  and  it  is  not  negotiated  through  bank- 
ing channels  then  the  language  under  the  proposed  rule  takes  hold 
and  it  becomes  a  consumer  note  without  anything  being  stamped  on  it. 

Mr.  EcKHARDT.  Give  me  an  example.  Let  us  assume  a  consumer  buys 
an  object  from  a  retailer  and  gives  a  check.  Would  you  define  what 
type  of  check  you  are  talking  about  ? 

Mr.  Vaughan.  Just  for  example,  give  him  a  current  check.  As  a 
hypothetical  example,  as  this  language  reads  to  us,  it  would  say  unless 
this  is  placed  for  collection  through  banking  channels  within  7  days, 
then  it  becomes  a  consumer  note,  period. 

Mr.  Eckhardt.  At  that  point  if  the  retailer  holds  it  for  juore  than 
7  days  he  is  under  a  duty  to  so  stamp  it.  Is  that  not  correct? 

Mr.  Vaughan.  If  I  might  speak  to  the  transfer  of  payments,  deposits 
from  out  of  State,  through  the  mail,  assume  that  they  hold  for  2  or  3 
days  and  present  through  the  mails,  it  arrives  at  a  bank  where  it  is 
deposited  or  is  expected  to  be  treated  as  a  negotiable  instrument  and 
over  7  davs  have  lapsed.  Do  we  return  that  check  then  ?  Is  it  negotiable 
then  ? 

Mr.  Eckhardt.  This  iiile  to  me  as  I  read  it  speaks  only  to  a  duty 
on  the  retailer  and  it  would  seem  to  me  that  if  you  receive  the  check 
7  days  after  it  was  made  or  10  days  after  it  was  made  but  the  check 
on  its  face  is  a  negotiable  instrument  and  you  would  so  treat  it. 

Mr.  Vaughan.  Just  to  start  with,  we  can't  tell  even  if  the  date  was 
March  1.  The  date  was  March  1  and  it  arrived  at  our  bank  on  March  8. 
Then  we  would  have  to  assume  imder  the  definition  of  the  consumer 
note  that  this  in  fact  is  a  consumer  note,  that  it  need  not  be  stamped 
because  it  says 

Mr.  Eckhardt.  Where  is  that  ? 

Mr.  Vaughan.  If  I  may  show  this  to  you,  it  is  in  the  definition  on 
page  2. 

Mr.  Eckhardt.  The  instrument  that  you  have  handed  me 

Mr.  Htgginbotham,  We  have  a  copy  for  the  record,  Mr.  Eckhardt. 

Mr.  Eckhardt.  This  is  headed  "Federal  Trade  Commission  Preser- 
vation of  Consumers'  Claims  and  Defenses."  At  the  top  of  page  2 
thereof,  section  E  contains  a  consumer  note  with  i-espect  to  consimier 
or  promissoiy  notes  or  other  instniments  of  indebtedness,  and  so  on. 

The  consumer  note  shall  not  include  a  check  gi^^en  in  current  pay- 
ment of  a  presently  due  consumer  obligation.  If  the  check  is  dated  at 
or  before  the  date  of  its  issuance  or  at  the  time  of  its  issuance  it  is  post- 
dated not  more  than  10  days  and  collection  thereof  through  banking 
channels  is  initiated  by  the  payee  within  7  days  of  the  date  of  the  check. 

That  is  even  more  liberal  than  I  had  thought  the  rule  would  be  be- 
cause it  does  permit  a  postdated  check  not  postdated  more  than  10  days 
in  which  collection  is  initiated  in  7  days  by  the  payee,  within  7  days  of 
the  date  of  the  check. 

But  it  seems  to  me  this  tells  the  retailer  that  he  must  so  stamp  such 
check.  Is  it  your  position  if  he  does  not  so  stamp  such  a  check  in  this 
manner  when  you  receive  a  check  you  don't  know  it  is  postdated  at  all 
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but  you  simply  get  it  more  than  7  days  after  it  is  stamped  you  are 
charged  and  this  is  a  consumer  note  ? 

Mr.  Vaughan.  It  is  assumed  by  this  language  that  a  consumer  note, 
if  it  is  not  initiated  by  the  payee  within  7  days  of  the  date  of  the  check 
that  the  date  would  very  well  assume  it  is  nonnegotiable  because  it 
does  not  satisfy. 

Mr.  EcKHARDT.  How  do  you  know 

Mr.  Vaughan.  The  presentation  of  a  check  today,  the  presentation 
of  a  check  on  April  1  and  the  receipt  of  the  bank  by  this  check  on 
April  8,  it  in  and  of  itself  within  this  definition  may  very  well  not  be 
negotiable  within  this  definition. 

We  would  have  the  option  of  processing  it  for  payment  or  returning 
it  but  it  would  be  argued  it  would  be  nonnegotiable. 

Mr.  EcKiiARDT.  Do  vou  think  it  would  be  nonnegotiable  under  the 
rule? 

Mr.  Vaughan".  I  think  it  creates  such  confusion  at  this  point  in  time 
that  it  would  certainly  have  to  be  clarified  extensively. 

Mr.  Eckhardt.  It  would  be  very  easy  to  clarify  it,  simply  to  provide 
that  tlie  question  of  negotiability  would  l:>e  detennined  as  it  presently 
is  under  the  Uniform  Commercial  Code  on  the  basis  of  the  instrument 
on  its  face. 

Mr.  Vaughan.  With  the  exclusion  of  this  7  days  of  the  date  of  the 
check. 

Mr.  Eckhardt.  I  would  think  in  the  hands  of  the  bank  it  could  be 
considered  negotiable.  I  think  this  speaks  to  wliat  the  retailer  must  do 
rather  than  whether  or  not  the  bank  is  charged  with  notice  of 
nonnegotiability. 

I  think  that  it  may  be  a  ])roblem  that  ought  to  be  cleared  up  in  the 
rule  but  it  does  not  seem  to  me  to  go  to  the  question  of  whether  the  rule 
should  be  made  or  whether  the  Federal  Trade  Commission  should  have 
tlie  ]iower  to  make  rules.  It  goes  to  the  question  of  whether  or  not  the 
rule  is  adroitly  drawn. 

Mr.  Vaughan.  We  profess  within  our  statement  that  in  this  specific 
example  that  there  is  a  demonstrated — through  a  somewhat  inappro- 
priate demonstration — lack  of  understanding  by  the  Federal  Trade 
Commission  and  in  fact  there  are  regulatory  agencies  that  do  treat 
these  questions  daily  and  recognize  the  problems  of  negotiability  in 
perhaps  a  more  expert  way  than  the  FTC  may. 

Mr.  Eckhardt.  You  have  two  questions  of  expertise.  One  is  a 
question  of  expertise  with  respect  to  tlie  consumer  transaction  itself 
with  the  retailer.  It  seems  to  me  the  Federal  Trade  Commission  is 
likely  to  be  sensitive  and  involved  in  this  area. 

The  interest  tliat  is  sought  to  be  protected  is  the  interest  of  re- 
tailers not  shedding  their  responsibilities  under  warranties  by  a  rapid 
turnover  of  what  constitutes  consumer  credit  paper  in  an  institution 
in  order  to  aA'oid  or  give  the  appearance  of  avoiding  responsibility 
for  making  good  on  their  warranties  Avhether  implied  or  expressed. 

On  that  score  it  seems  to  me  tlie  Fedei'al  Trade  Commission  is 
probably  the  best  agency  to  make  the  decision.  I  would  suggest  that 
the  requirement  of  notice  is  a  very  good  requirement  to  avoid  that. 

Tlie  question  of  what  constitutes  a  neg-otiable  instrument  in  the 
hands  of  a  bank  is  something  that  you  might  well  come  in  and  contend 
is  something  more  in  your  line  or  more  in  the  line  of  anotlier  agency, 
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and  I  would  assume  you  would  bring  the  same  objections  you  have 
brought  here  before  the  rulemaking  authority  in  a  case  which  I  think 
we  all  agree  is  at  worst  ambiguous,  that  the  rulemaking  authority  will 
]iot  clear  up  that  ambiguity  in  favor  of  permitting  trade  to  continue 
generally  under  the  rules  of  the  Uniform  Commercial  Code,  seems  to 
me,  to  be  a  rather  pessimistic  view  of  the  agency  function.  That  is  the 
very  reason  for  a  hearing,  as  I  understand  it. 

I  simply  hope  that  decision  on  whether  the  Federal  Trade  Com- 
mission should  have  rulemaking  authority  does  not  rest  on  some  al- 
leged ambiguity  in  which  there  may  be  a  parade  of  the  horribles  pre- 
sented when  in  fact  I  think  this  can  be  taken  care  of  in  the  hearing 
very  easily. 

Mr.  Moss.  jSIr.  McCollister. 

Mr.  McCollister.  I  have  no  questions,  Mr,  Chairman. 

Mr.  Moss.  Mr.  Young. 

Mr.  Young.  I  don't  have  any  questions. 

Mr.  :Moss.  j\Ir.  Stuckey  ? 

Mr.  Stuckey.  No  questions,  Mr.  Chairman. 

Mr.  Moss.  On  this  question,  the  Chair  asks  unanimous  consent  to 
include  in  the  record  at  this  point  letters  dated  December  10,  1971, 
and  March  28,  1973,  from  the  Honorable  Wright  Patman,  chairman 
of  the  House  Committee  on  Banking  and  Currency,  to  me  in  my 
capacity  as  chairman  of  the  Subcommittee  on  Commerce  and  Finance. 

[The  letters  referred  to  follow :] 

House  op  Representatives, 
Committee  on  Banking  and  Currency, 

Washington  D.C.,  December  10,  1971. 
Hon.  John  E.  Moss, 

Chairman,  Subcommittee  on  Commerce  and  Finance,  House  Committee  on  Inter- 
state and  Foreign  Commerce,  U.S.  House  of  Representatives,  Washington, 
D.C. 

Dear  Chairman  ZvIoss  :  This  is  in  reference  to  your  recent  letter  requesting  my 
comments  on  an  amendment  to  the  Consumer  Product  Warranty  and  Federal 
Trade  Commission  Improvements  Act  added  on  the  floor  of  the  Senate,  quoted  in 
your  letter  as  section  211.  I  have  given  this  matter  careful  thought  and  have 
had  some  research  done  on  the  questions  involved. 

It  seems  that  under  existing  law,  that  is,  provisions  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  45  (a)(6)),  hanks  are  exempted  from  the  Federal 
Trade  Commission's  powers  to  prevent  "unfair  or  deceptive  acts  or  practices." 
The  Senate  floor  amendment  may  extend  this  exemption  to  several  other  tyi>es 
of  financial  institutions  such  as  the  Federal  National  Mortgage  Association,  the 
National  Corijoration  for  Housing  Partnerships,  as  well  as  financial  institutions 
subject  to  regulation  by  the  Federal  Home  Loan  Bank  Board  and  the  National 
Credit  Union  Administration. 

On  the  other  hand,  it  would  seem  under  present  laws  that  the  Federal  Trade 
Commission  does  have  jurisdiction  over  other  financial  institutions,  such  as  small 
loan  companies,  insurance  companies,  finance  companies  and  credit  card  com- 
panies which  provide  services  to  the  public  similar  to  those  provided  by  the 
exempt  financial  institutions. 

It  should  also  be  noted  that,  except  for  two  areas  of  activity.  Federal  banking 
agencies  have  no  specific  legislative  authority  to  prevent  banks  from  engaging 
in  unfair  and  deceptive  practices.  Section  19(j)  of  the  Federal  Reserve  Act 
authorizes  the  Federal  Reserve  Board  to  "prescribe  rules  governing  the  *  *  * 
advertisement  of  interest  on  deposits''  (12  U.S.C.  371b).  This  applies  to  all 
national  banks  and  State-chartered  banks  that  are  members  of  the  Federal  Re- 
serve System.  In  addition,  certain  provisions  of  the  Truth  in  Lending  Act  could 
also  be  construed  to  regulate  the  practices  of  lenders  so  as  to  prevent  certain 
unfair  and  deceptive  practices  in  connection  with  loans.  Of  course,  the  Truth  in 
Lending  Act  only  applies  to  consumer  lending. 

Some  case  has  been  made  that  the  bank  regulatoi-y  agencies  may  have  author- 
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ity  to  prevent  unfair  and  deceptive  practices  on  the  basis  of  general  statutory 
autliority,  such  as  that  to  prevent  unsafe  and  unsound  banking  practices.  The 
situation  is  very  uncertain,  however,  as  to  whether  the  public  has  any  real  pro- 
tection against  unfair  and  deceptive  practices  by  banks  under  Federal  law. 
Enclosed  for  your  use  is  a  memorandum  on  this  subject. 

After  having  reviewed  the  situation,  it  is  my  opinion  that  the  public  at  large 
would  be  best  sei-ved  if  the  Federal  Trade  Commission  were  given  complete 
authority  to  prevent  all  financial  institutions  from  engaging  in  unfair  and  de- 
ceptive practices.  I  say  this  for  the  following  reasons  : 

(1)  The  various  agencies  that  regulate  banks  and  other  financial  institutions 
do  not  have  the  experience  or  the  interest  in  this  area  that  the  Federal  Trade 
Commission  has.  They  were  established  for  entirely  different  reasons  and  their 
expertise  largely  lies  in  regulating  the  internal  financial  practices  of  these 
institutions. 

(2)  From  the  public's  point  of  view,  it  makes  little  difference  whether  they  are 
dealing  with  a  financial  institution  which  is  x-egulated  by  a  Federal  agency 
or  whether  they  are  dealing  with  one  that  is  not  regulated.  The  public  should 
have  the  same  protection  against  the  unfair  and  deceptive  practices  of  a  bank  as 
it  would  have  if  the  same  practices  are  carried  on  by  a  small  loan  company 
or  any  other  unregulated  financial  institution.  In  other  words,  the  protection 
of  the  public  should  be  uniform. 

(3)  It  makes  little  sense  to  have  several  different  regulatory  schemes  apply 
to  the  same  type  of  transaction.  The  only  way  I  can  see  to  obtain  uniform  Federal 
regulation  would  be  to  put  the  overall  authority  in  one  agency,  the  Federal 
Trade  Commission.  It  could  be  required  to  coordinate  its  activities  in  this  area 
with  the  various  agencies  regulating  financial  institutions  in  order  to  achieve 
the  result  required. 

I,  therefore,  recommend  that  your  subcommittee  consider  repealing  the  exemp- 
tion for  banks  in  15  U.S.C.  45(a)  (G),  deleting  section  211  of  the  Senate  bill  that 
was  added  on  the  floor  of  the  Senate,  lodging  overall  authority  over  unfair 
and  deceptive  practices  of  financial  institutions  in  the  Federal  Trade  Commis- 
sion, and  requiring  the  Federal  Trade  Commission  to  coordinate  its  activities 
with  the  Federal  agencies  involved  in  financial  institution  regulation. 

I  hope  that  this  will  be  of  some  assistance  to  you  in  your  consideration  of 
H.R.  4809. 

Sincerely  yours, 

Wright  Patman,  Chairman. 

Memorandum  on  the  Legal  Authority  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  To  Prevent  Member  Banks  From  Engaging  in 
Unfair  and  Deceptive  Practices 

Section  19(j)  of  the  Federal  Reserve  Act  authorizes  the  Board  to  "prescribe 
rules  governing  the  .  .  .  advertisement  of  interest  on  deposits"  (12  U.S.C.  371b). 
This  authority  has  been  implemented  by  the  Board  in  section  217.6  of  regula- 
tion Q  (12  CFR  217.6).  That  regulation  applies  to  all  national  banks  and  to 
State-chartered  banks  that  are  members  of  the  Federal  Reserve  System.  The 
Board  has  published  an  interpretation  of  section  217.6(f)  relating  to  informa- 
tion that  should  be  furnished  to  depositors  regarding  computation  of  interest 
on  deposits   (12  CFR  217.148;  published  interpretations  of  the  Board  1|3005). 

The  Board  does  not  otherwise  have  specific  authority  to  regulate  the  activities 
of  member  banks  to  prevent  them  from  engaging  in  unfair  and  deceptive  prac- 
tices, except  to  the  extent  those  practices  fall  within  the  purview  of  the  Truth 
in  Lending  Act.  The  Board's  regulation  Z  implements  that  act  as  to  all  lenders 
(12  CFR  part  226). 

Whether  the  Board  has  implied  authority  to  prevent  other  unfair  and  decep- 
tive practices  is  del)atable.  The  argument  for  implied  authority  is  based  upon 
section  5  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  45),  which  provides 
that  "Unfair  methods  of  competition  in  commerce  and  unfair  or  deceptive  acts 
or  practices  in  commerce  are  declared  unlawful." 

Although  banks  are  specifically  exempt  from  FTC  jurisdiction  under  section 
5  and  have  been  since  the  establishment  of  that  agency,  both  the  language  and 
the  policy  of  the  statute  clearly  are  directed  against  all  unfair  and  deceptive 
practices!  The  reason  behind  the  exemption  for  banks  from  FTC  jurisdiction  may 
have  been  simply  that  in  1914  Congress  was  approaching  the  jurisdiction  of 
Federal  agencies  from  a  type  of  industry  rather  than  from  a  functional  stand- 
point. The  Congress  that  created  the  FTC  (the  63d)  also  created  the  Federal 
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Reserve  System.  The  only  other  major  Federal  "independent"  re^nlatory  agency 
in  existence  at  that  time  was  the  Interstate  Commerce  Commission.  Both  banks 
and  common  carriers  are  exempt  from  FTC  jurisdiction. 

Another  possible  basis  for  implied  authority  is  section  17  of  the  Securities 
Act  of  1933  (15  U.S.C.  77q),  which  makes  it  "imlawful  for  any  person  in  the 
offer  or  sale  of  any  securities  by  the  use  of  any  means  or  instruments  of  trans- 
portation or  communication  in  interstate  commerce  or  by  the  use  of  the  mails, 
directly  or  indirectly  ...  to  obtain  money  or  property  by  means  of  any  untrue 
statement  of  a  material  fact  or  any  omission  to  state  a  material  fact  necessary 
in  order  to  make  the  statements  made,  in  the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading".  Although  securities  of  banks  are  spe- 
cifically exempt  from  the  registration  reiiulrements  of  the  1!>33  act  (15  TJ.S.C. 
77c(2) ),  they  are  not  exempt  from  the  provisions  of  section  17.  The  courts  have 
interpreted  the  term  "security"  broadly  and  probably  would  consider  a  bank 
certificate  of  deposit  a  "security"  for  the  purposes  of  the  1933  act. 

The  principal  argument  against  implied  authority  of  the  Board  to  regulate 
unfair  and  deceptive  practices  of  member  banks  is  that  the  specific  exemption  for 
banks  from  FTC  jurisdiction  iinder  section  5  imi)]ies  that  banks  are  not  subject 
to  the  prohiliitions  of  that  section.  Presumably  Congress  would  not  intend  to 
make  the  applicability  of  the  prohibition  any  broader  than  the  area  covered  by 
enforcement  provisions.  So  far  as  the  Securities  Act  of  1933  is  concerned,  it  is 
not  entirely  clear  that  a  bank  certificate  of  deposit  is  a  "security". 

The  opinion  of  the  Board's  legal  division  is  that  regulatory  action  by  the 
Board  directed  toward  controlling  member  bank  unfair  and  deceptive  practices 
probably  would  be  upheld  by  a  Federal  court. 

Before  1968.  when  section  19  of  the  Federal  Reserve  Act  was  amended  to 
authorize  the  Board  to  prescribe  regulations  governing  advertising  of  interest 
on  deposits,  the  Board  together  with  the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Cori^oration,  and  the  Federal  Home  Loan  Bank 
Board,  issued  a  statement  of  policy  on  advertising  for  funds  by  member  State 
banks  (Federal  Register  of  December  28,  1966,  31  F.R.  16582).  One  reason  a 
statement  of  policy  was  adopted  rather  than  a  regulation  was  the  question  of 
the  Board's  authority  to  promulgate  a  regulation  to  prevent  unfair  and  decep- 
tive practices.  The  experience  of  the  agencies  with  the  statement  of  policy  was 
good.  When  an  institution's  advertisement  appeared  to  be  inconsistent  with  the 
Statement  of  Policy,  it  was  informed  and  modified  its  practices  to  conform  with 
the  principles  set  forth  in  the  statement. 

If  an  institution  had  refused  to  comply  with  the  statement  of  policy,  the  ques- 
tion would  have  ai'isen  whether  the  statement  was  enforceable. 

Section  202  of  the  Financial  Institutions  Supervisory  Act  of  1966  (section 
8(b)  of  the  Federal  Deposit  Insurance  Act;  12  U.S.C.  lS18(b))  authorizes  the 
Board  to  issue  a  cease-and-desist  order  to  a  State  member  bank  to  prevent  it 
from  violating  a  law,  rule,  or  regulation.  It  would  seem  that  the  term  a  law 
should  be  interpreted  at  least  as  broadly  in  scope  as  the  provision  of  section  30 
of  the  Banking  Act  of  1933  it  replaced.  That  section  authorized  the  Board  to 
remove  directors  and  officers  of  a  State  member  bank  in  case  of  a  violation  of 
"any  law  relating  to  such  bank".  The  prohibition  of  section  5  of  the  FTC  Act 
might  properly  be  regarded  as  a  law  relating  to  such  banks. 

Perhaps  the  legal  niceties  of  interpreting  the  scope  of  "a  law"  under  the 
cease-and-desist  legislation  are  unnecessary  in  view  of  the  authority  of  the 
Board  to  issue  a  cease-and-desist  order  to  prevent  an  "unsafe  or  unsound  [bank- 
ing] practice".  Even  before  the  interagency  statement  of  policy  on  advertising, 
the  Board,  by  letter  of  October  13,  1965,  to  the  Reserve  Banks,  stated  that  "the 
Board  feels  that  false  or  misleading  advertising  by  member  banks  of  the  Federal 
Reserve  System  constitutes  an  unsafe  and  unsound  banking  practice  that  is  a 
proper  subject  of  concern  to  the  Board  and  the  Federal  Reserve  Banks  from  a 
bank  supervisory  standpoint." 

To  summarize,  there  is  some  question  whether  the  Board  has  authorit.v  to 
promulgate  regulations  to  prevent  unfair  and  deceptive  practices  by  member 
banks,  except  in  tlie  areas  of  advertising  for  deposits  and  truth  in  lending.  When 
a  need  for  rules  governing  such  practices  has  arisen,  the  Board  has  taken  in- 
formal action  directed  toward  curbing  those  practices.  Such  action  was  effective. 
In  the  event  a  member  bank  had  failed  to  comply  with  the  rules  after  being  asked 
to  correct  a  practice  that  was  inconsistent  with  them,  the  Board  might  have 
tested  the  scope  of  its  authority  to  issue  cease-and-desist  orders  under  the  Finan- 
cial Institutions  Supervisory  Act  for  violation  by  the  bank  of  "a  law,  rule,  or 
regulation".  Tlie  law  involved  would  be  section  5  of  the  Federal  Trade  Commis- 
sion Act  or  section  17  of  the  Securities  Act  of  1933,  or  both. 
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U.S.  House  of  Representatives, 
Committee  on  Banking  and  Currency 
Hon.  John  E.  Moss,  WasMngton,  B.C.,  MarcK  28,  'l973. 

Chairman,   Subcommittee   on   Commerce   and  Finance,   House  Interstate   and 
Foreign  Commerce  Committee,  U.S.  House  of  Representatives,  WasMngton, 

nn5fv^..^'^f''^f^''  ^^^^^^  ^'''■^''^  *^^  ^''''^t  Congress  your  Subcommittee  had 
^^iZ^T.T^T,^^.^  Consumer  Product  Warranty  and  Federal  Trade  Com- 
^lf^^,v  ;  ^  ,  '^^  ^'"^^  ^°^  ^""^^"^  ™^  to  comment  on  provisions  of  the  Act 
pertaimng  to  Federal  regulation  of  banks  in  the  area  of  "unfair  or  deceptive 
ac  s  or  practices",  covered  by  the  Federal  Trade  Commission  Act.  I  responded  lo 
your  request  for  comment  in  a  letter  dated  December  10, 1971. 
_  You  have  now  asked  me  to  comment  on  the  proposals  on  the  same  subject  found 
in  your  new  bill,  H.R.  20.  As  I  pointed  out  in  my  earlier  letter,  there  are  two 
important  problems  in  connection  with  achieving  adequate  consumer  protection 
^.^ifVn  ^r^  i-esolved.  One  is  that  under  present  law,  banks  are  exempted 
tiom  Federal  Trade  Commission  action  against  "unfair  and  deceptive  acts  or 
practices  ,  while  at  the  same  time  it  is  questionable  that  the  Federal  bank 
regulatory  agencies  have  specific  legislative  authority  to  prevent  banks  from 
engaging  m  unfair  and  deceptive  practices.  Thus,  banking  institutions  api>ear  to 
have  an  exemption  from  Federal  Trade  Commission  action  on  the  basis  of  the 
talse  premise  that  the  same  protection  is  offered  the  consumer  through  the  bank 
regulatory  agencies.  This  situation  should  not  be  allowed  to  continue 

The  second  problem  is  that  the  consumer  is  not  receiving  the  uniform  protec- 
tion he  deserves  against  unfair  and  deceptive  practices  of  all  tvpes  of  lendin- 
institutions  regardless  of  regulatory  jurisdiction.  From  the  public's  point  of 
view.  It  makes  little  difference  whether  they  are  dealing  with  a  banking  insti- 
tution which  IS  regulated  by  a  Federal  agency  or  with  a  nonbank  lender,  such  as 
a  small  loan  company,  an  insurance  company  or  a  credit  card  companv,  that  is 
not  under  the  .lunsdiction  of  a  bank  regulatory  agenrv.  The  public  is  entitled  to 
the  same  protection  against  unfair  and  deceptive  practices  when  dealing  with  a 
bank  as  it  would  have  if  the  same  practices  were  carried  on  by  an  unregulated 
financial  institution.  In  other  words,  the  protection  of  the  public  should  be 
uniform  against  the  practices  of  all  consumer  lenders. 

It  makes  little  sense  to  have  several  dilferent  regulatorv  schemes  apply  to  the 
same  type  of  transaction.  The  only  way  to  obtain  uniform  Federal  regulation 
would  be  to  put  the  overall  authority  in  one  agency,  the  Federal  Trade  Com- 
mission. The  Commission  could  be  required  to  coordinate  its  activities  in  this 
area  with  the  various  agencies  regulating  financial  institutions  in  order  to 
achieve  the  result  required. 

Your  pi-esent  bill,  H.R.  20,  substantially  achieves  this  goal  bv  authorizing  the 
federal  Trade  Commission  to  issue  uniform  regulations.  These  regulations  would 
be  enforced  by  the  various  regulatory  agencies  for  the  industries  under  their 
jurisdiction  While  I  would  prefer  that  both  the  regulations  and  the  enforcement 
tne  latter  at  least  on  a  co-terminous  basis,  be  carried  out  by  the  Federal  Trade 
Compission,  your  scheme  does  achieve  uniformity  of  regulation  This  in  mv 
opinion,  IS  the  minimum  protection  that  the  consumer  public  requires. 

Unfortunately,  the  proposal  made  by  Senators  Sparkman  and  Tower  to 
Chairman  Magnuson  of  the  Senate  Commerce  Committee  in  their  letter  of 
February  20,  1973,  does  not  meet  the  minimum  protection  required  by  the  public 
Their  proposal  would  permit  the  Federal  Reserve  Board  to  adopt  its  own  reg- 
ulations under  the  proposed  amendments  to  the  Act,  which  could  differ  sub«tin- 
tially  with  the  regulations  issued  by  the  Federal  Trade  Commission  for 
unregulated  lending  institutions.  This  would  create  two  separate  re.-ulatorv 
schemes  and  would,  for  the  reasons  stated  above,  be  detrimental  to  tlie  public 
interest  '■ 

Enclosed  for  your  convenience  is  a  copy  of  my  letter  of  December  10  1971   on 
this  subject,  along  with  a  memorandum  raising  serious  questions  concernin<^"the 
current  legal  authority  of  the  Board  of  Governors  of  the  Federal  Reserve  Svl^tem 
to  prevent  member  banks  from  engaging  in  unfair  and  deceptive  practices  " 
Sincerely  yours, 

Wright  Patman,  Chairman. 
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Mr.  Moss.  Gentlemen,  I  have  no  questions.  I  thank  3-011  for  your 
appearance. 

5lr.  HiGGiNBOTHAM.  Ill  our  statement  we  ottered  to  submit  to  the  files 
of  the  committee  a  copy  of  the  report  in  case  you  don't  have  it.  It 
is  the  report  of  the  National  Commission  on  Consumer  Finance. 

Mr.  Moss.  The  matter  is  received  for  the  files  of  the  committee  with 
the  appreciation  of  the  committee. 

[The  report  of  the  National  Commission  on  Consumer  Finance, 
dated  December  1972,  may  be  found  in  the  committee  files.] 

Mr.  Moss.  Before  we  move  on  to  the  next  witness,  was  it  your  intent 
to  have  the  Consumer  Bankers  Association  letter  dated  January  25, 
1972,  ivKjluded  in  the  record  following  your  statement  ? 

Mr.  HiGGiNBOTHAM.  It  was  our  intent  to  have  all  of  that  corre- 
spondence included. 

Mr.  Moss.  The  record  will  reflect  that  intent  and  be  so  included. 
[See  p.  211.] 

Mr.  Young.  With  the  permission  of  the  chairman,  I  have  one  ques- 
tion I  would  like  to  ask  about  the  group  that  just  testified  before  we 
let  them  leave. 

Mr.  Moss.  Would  you  gentlemen  return  for  a  moment. 

Mr.  Young.  The  only  thing  I  would  like  to  get  in  the  record  is  that 
you  represent  the  Consumer  Bankers  Association  ? 

Mr.  Vaughan.  Yes,  sir. 

Mr.  Young.  Would  you  state  what  the  Consumer  Bankers  Associa- 
tion oTOup  is,  as  contrasted  to  bankers  in  general. 

Mr.  Vaughan.  The  Consumer  Bankers  Association  is  a  group  of 
about  300  banks  inclusive  of  perhaps  45  of  the  top  50  banks  in  the 
country. 

Its  dedicated  objectives  are  improving  the  consumer  lending  function 
of  the  banks.  Included  within  what  are  our  objectives  are  the  formula- 
tion of  such  innovative  techniques  as  the  low  income  loan  program,  et 
cetera. 

We  have  attempted  not  only  to  perform  in  the  best  interests  of 
banking  in  general  but  to  satisfy  our  sociological  responsibilities  as 
well. 

Mr.  Young.  Does  your  association  include  national  banks? 

Mr.  Vaughan.  Yes,  it  does. 

Mr.  Young.  It  does  not  have  membership  from  savings  and  loan 
associations  or  lenders  other  than  banks  ? 

Mr.  Vaughan.  None. 

Mr.  Moss.  Now,  JNIr.  Norris,  you  may  come  to  the  table. 

We  welcome  you. 

STATEMENT  OF  ROBERT  B.  NORRIS,  GENERAL  COUNSEL.  NATIONAL 
CONSUMER  FINANCE  ASSOCIATION;  ACCOMPANIED  BY  S.  LEES 
BOOTH,  PH.  D.,  SENIOR  VICE  PRESIDENT 

Mr.  NoRKTS.  Good  morning,  Mr.  Chairman. 

My  name  is  Robert  B.  Norris.  I  am  the  general  counsel  of  the  Na- 
tional Consuriier  Finance  Association. 

With  the  permission  of  the  Chair,  I  would  like  to  introduce  Dr.  S. 
Lees  Booth  who  is  senior  vice  president  of  the  association.  Dr.  Booth 
holds  a  Ph.  D.  in  economics  from  Syracuse  University. 
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The  National  Consimier  Finance  Association  was  organized  in  1916 
and  is  the  national  trade  association  of  companies  engaged  in  the  con- 
simier credit  business.  It  represents  nearly  1,000  member  companies 
operating  approximately  18,000  loan  and  finance  offices  throughout 
the  I"^nited  States  and  Puerto  Rico.  The  business  of  these  companies 
is  primarily  direct  credit  lending  to  consumers  and  the  purchase  of 
sales  finance  paper  on  consumer  goods. 

I  have  previously  tiled  with  the  subcommittee  a  statement  for  the 
record  and  would  respectfully  request  that  it  be  incorporated  and  be 
made  a  part  of  my  oral  presentation  at  this  time. 

Mi-.  Moss.  The  statement  filed  with  the  committee  will  be  made  a  part 
of  the  record  and  you  may  proceed  to  summarize  it. 

Mr.  NoERTS.  We  are  indeed  grateful  for  this  opportunity  to  appear 
before  this  subcommittee  to  present  our  views  on  H.R.  20.  The  scope  of 
our  remarks,  however,  is  limited  to  title  II  of  H.R.  20,  Federal  Trade 
Commission  Iniprovemeuts.  and  in  particular,  section  200  thereof.  Our 
remarks  are  not  addressed  to  title  I  of  H.R.  20  or  to  the  provisions  of 
H.R.  5021,  both  of  which  deal  with  consumer  product  warranties. 

The  Federal  Ti-ade  Commission's  reevaluation  of  its  legislative  pri- 
orities as  reflected  by  the  testimony  of  the  cJiairman  of  the  Federal 
Trade  Commission  before  this  subcommittee  on  Marcli  19,  and  in  par- 
ticular, the  Federal  Trade  Commission's  opposition  to  section  203, 
might  be  interpreted  as  a  suggestion  that  the  subcommittee  should  at 
this  point  in  time  delay  any  action  whatsoever  on  this  most  important 
and  contro^•el•si!ll  section  of  title  II,  until  such  time  as  the  court  of 
appeals  miles  on  the  National  Petroleum  Refners  Assocmtwn  case, 
which  ruling  apparently  is  imminent. 

Xeverllieles-,  because  of  tlie  importance  of  the  (luestions  raised  by 
section  20fj  an/d  because  those  questions  may  very  well  be  considered 
by  this  subroinimittee  notwithstanding  the  FTC's  new  position  on  this 
matter,  or  tins  set^tion  might  be  considered  by  this  subcommittee  in 
light  of  a  holding  by  the  court  of  appeals  adverse  to  the  FTC.  we  feel 
it  is  necessai-y  to  express  our  views  at  this  time  on  section  203. 

Because  tlie  consumer  fiiiance  industry  is  still  the  most  heavily  regu- 
lated segment  of  the  consumer  credit  industry,  we  view  with  some 
trepidation  the  rulemaking  authority  which  section  203  v\^ould  give 
the  FTC.  '  ^ 

We  say  this  primarily  for  the  reason  that  the  consumer  finance  in- 
dustry is  essentially  regulated  by  the  States  and  under  the  rulemaking 
authority  proposed  by  this  section,  the  FTC  would  h?  authorized  to 
issue  ru'es  declaring  '"urifair"  certain  coiisumer  credit  practices  which 
are  leg-al  under  many  State  laws.  For  that  m^atter,  under  section  203, 
tlie  FTC  vrould  liavo  authority  to  proscribe  a  whole  range  of  currently 
acce])table  pra^^tires  used  by  all  financial  institutions. 

Xotwitlistanding  our  basic  reservations,  we  do  wish  to  make  it 
aluindantlv  clear  that  we  support  and  endorse  the  concept  of  uni- 
formity of  regulation  among  all  financial  institutions : 

1.  To  avoid  dan.g.M-ous  anticompetitive  and  discriir-inatory  situations 
arsiong  such  institutions. 

2.  To  eliminate  predictable  problems  of  conflicting  rules  as  to  what 
niav  be  unfair  or  decepti\'e  acts  or  practices  to  consumers  by  such 
institutions. 


231 

Section  ii08  appears  to  ucconiplisli  that  ,<j^ofi].  HoAvever,  althoiiorli  we 
question  u'hetPier  tlie  FTC  is  tlie  appropriate  tribunal  to  promulgate 
rules  for  the  conduct  of  financial  institutions,  we  do  support  and  en- 
dorse, as  we  have  said  before,  the  concept  of  rulemaking  authority 
governing  the  activities  of  all  financial  institutions  should  be  given  to 
a  single  agency  or  agencies  having  primary  regulatory  and  supervisory 
Jurisdiction. 

Such  an  approach  was  adopted  in  the  Truth  in  Lending  Act  with 
the  Federal  Reserve  Board  writing  tlie  regulations  to  implement  that 
act  and  en.forcement  tl^ereof  spread  among  nine  Federal  agencies.  We 
resnectftilly  submit  tliat  such  an  approach  to  the  promulgation  and 
enforcement  of  rules  defining  and  pi'Oscril)ing  acts  or  practices  unfair 
or  decepti\'e  to  consumers  is  likewise  appropi-iate  and  logical.  But  most 
of  all,  such  an  approach  would  give  balance  to  the  regulatory  scheme 
and  fairly  and  equally  apply  to  all  financial  institutions  whether  Fed- 
eral or  State  regulated. 

I'erhaps  tlie  most  efficient  and  faii-ost  way  to  implement  this  ap- 
proach is  to  amend  the  Truth  in  Lending  Act  so  as  to  cover  not  only 
those  situations  occurring  at  the  time  of  the  credit  transax^tion  but  also 
those  ])roblemp'  arising  after  the  credit  transaction. 

We  agree  with  the  conclusion  reached  by  Representative  Wright 
Patman  who  observed  that  the  "public  should  have  the  same  protection 
against  the  unfair  and  deceptive  practices  of  a  bank  as  it  would  have 
for  the  same  practices  as  carried  on  by  a  small  loan  company  or  any 
other  *  *  *  financial  institution  [not  regulated  by  a  Federal  agency]." 
Although  we  do  not  agree  with  Representative  Patman's  view  that 
overall  authority  for  achieving  uniformity  of  regulation  among  all 
financial  institutions  should  be  placed  in  the  hands  of  the  FTC,  his 
observations  do  underscore  the  anticoinpetitive  nature  of  the  current 
statutory  arrangement. 

Arthur  F.  Bums,  the  Chairman  of  the  Federal  Reserve  Board  has 
acknowledged  that — 

Ideally,  nilewriting  authority  for  all  agencie!*,  banking  and  nonbanking.  .slionld 
be  placed  in  a  single  agency,  to  avoid  the  problems  of  possible  conflicting  rules  a^ 
to  what  may  be  "unfair  or  deceptive"  acts  or  practices,  particularly  where  the 
same  classes  of  creditors  are  involved. 

Although  Chairman  Burns'  observations  were  directed  to  federally 
regulated  and  supervised  financial  institutions,  it  cannot  be  denied  that 
financial  institutions  not  regidated  by  Federal  agencies  are  involved 
on  a  day-by-day  basis  with  the  same  kinds  of  financial  transactions  as 
are  banks  and  other  federally  regulated  financial  institutions. 

Fundamentally,  all  financial  institutions,  when  reduced  to  bare  essen- 
tials, share  two  similar  characteristics : 

1.  They  lend  money,  and 

2.  They  expect  to  be  repaid  for  the  money  they  lend. 

Most  of  the  alleged  "acts  or  practices  which  are  unfair  or  deceptive 
to  consumers"  occur  either  in  connection  with  terms  or  disclosures 
made  at  the  time  of  the  credit  transaction  and  Avhich  \igorous  enfoi-ce- 
meiit  of  the  Truth  in  Lending  Act  will  suppress,  or  in  connection  with 
remedies  employed  by  the  creditor  to  secure  repayment  of  the  obliga- 
tion. As  far  as  financial  institutions  are  concerned,  it  is  the  latter — 
creditors'  remedies — to  which  the  rulemaking  authority  as  proposed  in 
section  203  will  ultimately  be  directed. 
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It  may  be  appropriate  aJt  this  point  to  discuss  briefly  the  provisions 
of  section  206  and  new  section  211  of  S.  356  of  the  93d  Congress, 
which  bill  is  currently  pending  before  the  Senate  Commerce  Com- 
mittee. 

Because  the  new  section  21 1  specifically  gives  to  the  Federal  Reserve 
Board  the  authority  under  title  II  of  S.  356  "to  issue  rules  and  regula- 
tions applicable  to  only  federally  regulated  financial  institutions,"  this 
proposed  amendment  to  that  bill  fails  to  achieve  unifonnity  of  regula- 
tion. For  example,  the  Board  and  the  FTC  may  differ  greatly  as  to 
what  constitutes  unfair  or  deceptive  practices  or  acts  pertaining  to  the 
activities  of  financial  institutions  under  their  respective  rulemaking 
jurisdiction,  and  each  will  be  guided  accordingly. 

Necessarily,  the  delicate  balance  of  competition  will  be  affected. 
Paradoxically,  the  FTC  may  be  placed  in  the  somewhat  awkward  posi- 
tion of  violating  its  own  mandate  to  prevent  "unfair  methods  of  com- 
petition in  commerce"  by  issuing  a  rule  applicable  to  one  segrnent  of 
the  consumer  credit  industry  while  another  segment  may  continue  to 
operate  without  the  restrictions  imposed  by  the  rule.  _ 

To  reiterate,  to  subject  certain  financial  institutions,  such  as  con- 
sumer and  sales  finance  companies  and  nonbank  credit  card  companies 
to  the  rulemaking  authority  of  the  FTC  as  provided  for  in  section  206 
of  S.  356  while  exempting  "under  the  provisions  of  new  section  211  of 
S.  356  other  financial  institutions  engaged  in  essentially  similar  activi- 
ties would  be  to  create  an  anticompetitiA^e  posture  Avhich  we  are  satis- 
fied Congress  does  not  intend. 

Assuming  that  there  is  a  compelling  need  for  rulemaking  authority, 
we  agree  Anth  Chairman  Burns'  observation  that  tlie  "surest  way  to 
achieve  uniformity  of  regulation  is  for  Congress  to  give  a  single  bank- 
ing agency  the  authority  to  write  rules  against  unfair  and  deceptive 
consumer  pra^ctices  in  the  financial  institutions  field." 

Turning  next,  Mr.  Chairman,  to  certain  specific  provisions  of  section 
203,  especially  when  compared  to  the  provisions  of  section  203  in  the 
June  29  committee  print  of  H.E.  4809,  92d  Congress,  we  respectfully 
wish  to  make  the  following  observations : 

(1)  We  find  oureelves  uncomfortable  witli  the  idea  that  the  liearing 
providecl  for  in  the  rulemaking  process  leading  to  the  promulgation  of 
the  rale  with  possible  serious  social  or  economic  consequences  should 
be  informal.  The  terai  "informal"  has  inexplicably  been  added  to  sec- 
tion 203  of  the  current  bill. 

(2)  The  well-established  concept  of  "based  on  the  record"  as  set 
forth  in  section  203  of  H.E.  4809  has  been  deleted  from  section  203  of 
H.E.  20  and  the  somewhat  meaningless  and  ambiguous  expression 
"based  on  the  information  and  comments"  has  been  substituted  in  lieu 
thereof.  If  any  rule  should  be  promulgated,  it  should  and  must  be 
"based  on  the  record"  and  not  upon  "information  and  comments," 
whatever  that  expression  means. 

(3)  The  expression  "findings"  in  H.E.  4809  is  a  term  of  art  and  con- 
veys a  real  meaning.  Unlike  its  substitute,  "statements"  in  section  203, 
"findings"  conveys  a  certain  immutable  quality. 

Thus"  rather  than  to  enhance  statutory  construction,  we  believe  that 
these  changes  may  actually  create  confusion  and  promote  the  possi- 
:  bility  of  unfairness. 
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We  would  also  like  to  make  another  oljservation  pertainin<r  to  the 
IJrocedures  for  rulemaking  especially  as  those  rules  will  ultimately 
apply  to  financial  institutions. 

Under  section  203(4)  (B)  the  FTC  must  obtain  the  formal  "views" 
from  certain  designated  Federal  agencies  before  promulgating  a  rule. 
The  word  "views"  should  be  changed  to  the  word  "approval"  or  "con- 
currence" since  such  concurrence  should  be  necessary  in  those  instances 
where  the  FTC  proposed  rule  deals  with  acts  and  practices  of  very  spe- 
cialized industries  which  are  primarly  regulated  and  supervised  by 
the  very  agencies  whose  advise  and  "views"  or  "concurrence"  are  re- 
quired and  which  will  idtimately  enforce  such  rules. 

This  change  would  also  assure  the  acti^-e  participation  of  those  agen- 
cies which  have  the  pei-sonnel  and  expertise  to  assist  in  the  cle^•elop- 
ment  of  fair  and  equitable  rules.  Although  section  203  broadens  the 
FTC's  power  over  those  not  now  subject  to  its  jurisdiction,  the  exercise 
of  such  power  would  be  leavened  by  the  required  "concurrence"  of 
these  other  agencies. 

In  conclusion,  JNIr.  Chairman,  our  association  does  not  oppose  the 
rest  of  the  sections  of  title  II  of  H.R.  20  other  than  to  respectfully  refer 
the  subcommittee  to  our  suggestions  and  observations  respecting  sec- 
tions 202  and  20'J:  which  we  have  set  foitli  in  our  prepared  statement. 

Once  again,  Mr.  Chairman,  and  members  of  the  subcommittee,  we 
appreciate  this  opportunity  to  discuss  with  you  our  views  and  ideas 
rcsi^ecting  title  II  of  H.E.  20. 

Thank  you. 

[]Mr.  Norris'  prepared  statement  follows:] 

^Statement    of    Robert    B.    Norris,    General    Counsel,    National    Consumer 

Finance  Association 

My  name  is  Robert  B.  Norris.  I  am  general  counsel  of  the  National  Consumer 
Finance  Association.  The  National  Consumer  Finance  Association  (hereinafter 
referred  to  as  NCFA),  organized  in  1916,  is  the  national  trade  association  of  com- 
panies engaged  in  the  consumer  credit  business.  It  represents  nearly  1,000  mem- 
ber companies  operating  approximately  18,000  loan  and  finance  offices.  The  busi- 
ness of  these  companies  is  primarily  direct  credit  lending  to  consumers  and  the 
purchase  of  sales  finance  paper  on  consumer  goods.  However,  some  members  have 
retail  subsidiaries,  others  are  subsidiaries  of  manufacturers,  others  are  subsidi- 
aries of  highly  diversified  corporations  and  a  growing  number  are  sulisidiaries 
of  bank  holding  companies.  The  consumer  credit  business,  in  which  all  NCFA 
member  companies  are  involved  was  traditionally  a  creature  of  State  statutes, 
requiring  strict  formalities  witii  respect  to  documents,  forms,  and  customer  noti- 
fication. In  recent  years,  the  consumer  credit  business  lias  also  been  subject  to  the 
provisions  of  the  Federal  Consumer  Credit  Protection  Act  (15  TJ.S.C.A  1601 
et  seq.  (1968)). 

We  are  indeed  grateful  for  this  ojiportunity  to  appear  liefore  this  subcommittee 
to  present  our  views  on  H.R.  20.  However,  the  scope  of  our  preseiitation  is  limited 
to  title  II  of  H.R.  20  (Federal  Trade  Commission  improvements),  and  in  particu- 
lar, section  203  thereof.  Our  statement  does  not  addi-ess  itself  to  title  I  of  H.R.  20 
(consumer  product  warranties)  other  than  to  mention  the  fact  that  we  strongly 
support  the  separation  of  titles  I  and  II  of  H.R.  20,  inasmuch  as  they  should  stand 
alone  on  their  respective  merits.  Nor  does  our  statement  address  itself  to  H.R. 
5021,  which  only  deals  with  consumer  product  warranties. 

To  briefly  summarize  our  position,  we  respectfully  submit: 

(1)  That  the  rulemaking  authority  proposed  in' section  203  of  H.R.  20  consti- 
tutes an  unwarranted  and  unjustified  delegation  of  pov^•er  to  the  FTC  and  as 
presently  drafted  is  procedurally  unfair  and  fraught  with  the  possibility  for  mis- 
chief. Tins  is  especially  true  when  such  rulemaking  authority  constitutes  but 
another  overlay  of  regulation  for  the  consumer  finance  industry  which  is  the  most 
heavily  regulated  segment  of  the  consumer  credit  industrv. 
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(2)  That  any  rulemaking  authority  Avhich  emerges  from  the  delilierations  of 
this  subcommittee  slrould  adhere  to  the  principle  of  uniformity  of  regulation 
among  all  fiuancial  institutions  (a)  to  avoid  discrimination  and  anticompetilion 
amon^  such  institutions  and  (h)  to  eliminate  predictable  conflicts  in  rules  promul- 
gated by  different  agencies  on  the  same  subject  matter. 

(3)  That  Congress  should  carefully  investigate  the  statutory  framework  uti- 
lized in  the  Truth  in  Lending  Act  for  possible  use  in  connection  with  rules  defin- 
ing and  proscribing  alleged  unfair  or  deceptive  acts  or  practices  on  consumers. 

1. 

The  FTC's  reevaluation  of  its  legislative  priorities  as  reflected  by  the  testi- 
mony of  the  Chairman  of  the  Federal  Trade  Commission  before  tJiis  subcommit- 
tee on  March  39,  and  in  particular  the  FTC's  opposition  to  section  203,  might  be 
interpreted  as  a  suggestion  that  the  subcommittee  should  at  this  point  in  time 
delay  any  action  whatsoever  on  title  II  of  H.R.  20  until  such  time  as  the  court  of 
appeals  rules  on  the  case  of  the  National  Petroleum  Refiners  Asmciation  v.  FTC, 
340  F.  Supp.  1343  (D.l^J.C,  1972),  which  ruling  is  apparently  "imminent,"  Never- 
theless, because  of  the  importance  of  the  questions  raised  by  section  203,  and 
because  those  questions  may  very  well  still  be  considered  by  this  subcommittee 
notwithstanding  the  FTC's  new  position  on  this  matter,  or  be  considered  in  light 
of  a  holding  by  the  court  of  appeals  adverse  to  the  FTC,  we  feel  tliat  it  is  neces- 
saiT  to  express  our  views  at  this  time  on  section  203. 

Although  any  mlemaking  authority  should  enunciate  the  principle  of  uniformity 
of  regulation  among  all  financial  institutions,  whether  Federal  or  State  regu- 
lated, inasmuch  as  they  "affect"'  commerce,  which  position  we  shall  develop  here- 
inafter, we  have  grave  reservations  as  to  the  grant  of  such  authority  to  the  FTC. 
(juv  position  in  that  respect  is  well  documented.  See  generally,  '"Hearings  on  Con- 
sumer Warranty  Protection  Before  the  Sul)eommittee  on  Commerce  and  Finance 
of  the  House  Committee  on  Interstate  and  Foreign  Commerce,"  92d  Cong.,  1st 
sess.,  serial  No.  92-50  (1971)  ;  and  ''Hearings  on  Consumer  Products  Warranties 
and  (FTC)  Improvement  Act  of  1971  (S.  98(5)  Before  the  Consumer  Subcom- 
mittee of  the  Senate  Committee  of  Commerce,"  92d  Cong.,  1st  sess.,  serial  No. 
92-8  (1971). 

According  to  the  "Report  of  the  National  Commission  on  Consumer  Finance," 
the  "consumer  finance  industi"y  is  still  the  most  heavily  regulated  segment  of  the 
consumer  credit  industry."  Report,  p.  45  (GPO,  Decemlier  1972).  Therefore,  we 
respectfully  suggest  that  an  additional  overlay  of  regulation  for  the  consumer 
finance  industry  by  giving  to  the  FTC  rulemaking  authority  to  define  and  pro- 
scribe "acts  or  practices  which  are  unfair  or  deceptive  to  consumei's"  may  be  un- 
necessai-y  or  even  undesirable.  With  respect  to  the  somewhat  extraordinary  grant 
of  rulemaking  power  envisioned  by  section  203,  especially  as  that  power  relates  to 
the  consumer  finance  industry,  which  is  already  heavily  regulated  by  State  licens- 
ing procedures  and  State  administration  and  supervision,  we  wish  to  submit  the 
following : 

A.  By  definition,  "unfair"  or  "deceptive"  are  STibjective  in  nature.  These  tenns 
connote  concepts  or  ideals  rather  than  well-established  standards  of  misconduct. 
In  any  event,  these  concepts  or  ideals  do  not  lend  themselves  to  standards  of  statu- 
tory construction  recognizable  in  Anglo-American  jurispi'udence. 

B.  The  Federal  Trade  Commission  should  not  be  delegated  authority  to  issue 
rules  with  the  force  and  effect  of  law  because  this  would  permit  one  Federal 
agency  to  usurp  the  congressional  function  of  defining  unlawful  I»usiness  practices 
without  adjudicating  their  validity  through  the  adversary  process.  The  granting 
of  carte  blanche  rulemaking  powers  to  the  FTC,  which  already  is  investigator, 
pi'osecutor,  judge,  jury,  and  enforcer,  is  repugnant  to  the  traditional  senses  of 
fair  play,  justice,  and  representative  government.  This  legislation  would  make 
the  FTC  a  lawmakei-  as  well.  Such  authority  would  also  run  counter  to  the  suc- 
cessful experience  of  the  Commission  and  the  courts  in  functioning  for  many 
years  through  ease-by-case  adjiidication  under  the  broad  statutory  grant  of  the 
FTC  Act. 

C.  The  FTC  does  not  need  rulemaking  power  since  it  already  has  a  number 
of  nonadjudicative  tools — guides,  advisory  opinions,  interpretations,  and  state- 
ments of  policy — ^which  allow  it  to  announce  its  policies  and  positions  on  im- 
portant substantive  issues,  but  which  do  not  displace  the  traditional  protections 
of  a  trial.  As  the  Department  of  Commerce  pointed  out  in  its  opposition  to  a  con- 
gressional grant  of  rulemaking  authority  in  the  FTC  in  its  testimony  in  con- 
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nection  with  «.  986  (»2d  Cong.),  that  "intei-pi-etative  rules,  *  *  *  coiipled  with 
the  preliminary  injunction  authority  would  be  sufficiently  effective  m  halting- 
unlawful  acts.  At  the  same  time,  such  rules  would  not  preclude  a  respondent 
from  showing  not  only  that  he  had  not  violated  the  rule  but  also  that  he  had 
not  committed  an  unfair  or  deceptive  act  of  practice."  S.  Rept.  No.  92-269,  p.  55. 
To  date,  no  logical  reason  has  been  enunciated  in  support  of  rulemaking  power 
tliat  would  grant  to  five  nonelected  officials  who  serve  a  7-year  term  the  virtually 
unprecedented  delegation  of  legislative  authority  over  the  entire  private  sector 
01  the  economy.  Moreover,  such  abrogation  of  congressional  authority  may  con- 
stitute an  unconstitutional  delegation  of  legislative  power.  See  S.  Rept.  No  V,2- 
269,  p.  61.  Traditionally,  democratic  societies  have  reserved  legislative  policy 
decisions  to  elected  officials.  Nonetheless,  the  legislative  rulemaking  authority 
proposed  in  section  203  would  substantially  impair  the  publics  control  of  such 
decisions  tlirough  the  elective  process.  This  is  particularly  disheartening  when 
it  also  gives  FTC  authority  to  determine  whether  its  legislative  rules  will  super- 
sede statutory  laws  of  the  States.  For  example,  under  the  rulemaking  authority 
pi-oposed  by  this  section,  the  FTC  would  be  authorized  to  issue  a  rule  declaring 
■'unfair"  certain  consumer  credit  practices  which  are  legal  under  many  State 
laws.  For  that  matter,  section  203  gives  the  FTC  authority  to  proscribe  the  whole 
range  of  currently  acceptable  business  practices.  This  is  a  strange  perversion 
of  our  Federal  system  and  one  fraught  with  extremely  disconcerting  implicatirnis. 

D.  Section  203  would  convert  the  flexible,  adaptable  language  of  section  5  of 
the  Federal  Trade  Commission  Act  (15  U.S.C.A.  sec.  45,  as  amended)  into  a 
rigid  and  substantive  codification  or  "laundry  list"  of  alleged  unfair  consumer 
practices.  Such  conversion  would  drastically  alter  the  manner  in  which  the  Com- 
mission operates.  Congress  recognized  in  1914  that  the  broad  powers  vested  in 
the  Commsision  under  section  5(a)(1)  of  the  act  (15  U.S.C.A.  sec.  45(a)(1)) 
required  enforcement  through  a  trial-type  hearing  with  a  full  right  of  cross- 
examination  and  thorough  judicial  review.  The  Commission  has  continually  and 
effectively  fashioned  innovative  legal  theories  and  approaches  under  this  statutory 

grant. 

E.  Unlike  adjudication,  the  rulemaking  authority  proposed  in  section  203  does 
not  provide  affected  parties  with  reasonable  opportunity  to  develop  an  adequate 
record  upon  which  a  reasonable  determination  of  violation  can  be  found.  The 
right  of  parties  to  cross-examination  and  to  present  evidence  is  limited  by  what 
the  Commission  would  determine  as  appropriate.  No  provision  for  discovery  or 
consideration  of  motions  is  set  forth  in  the  procedures  culminating  in  the  adop- 
tion of  rules  having  the  force  and  effect  of  statutory  law. 

II. 

Although  we  have  previously  addressed  ourselves  to  the  basic  question  of 
whether  the  FTC  should  be  granted  rulemaking  authority,  we  wish  to  make  it 
abundantly  clear  that  we  support  and  endorse  the  concept  of  uniformity  of  reg- 
ulation among  all  financial  institutions  so  as  to  avoid  w^orsening  the  dangerous 
anticompetitive  and  discriminatory  situation  which  currently  exists  among  such 
institutions  and  to  eliminate  predictable  problems  of  conflicting  rules  as  to  what 
may  be  unfair  or  deceptive  acts  or  practices  to  consumers  by  such  institutions. 
Section  203  appears  to  accomplish  that  goal.  Further  assuming  that  the  record 
herein  demonstrates  the  need  for  rulemaking  authority  respecting  acts  or  prac- 
tices allegedly  unfair  or  deceptive  to  consumers,  we  question  whether  the  FTC 
is  the  appropriate  tribunal  to  promulgate  rules  for  the  conduct  of  financial  insti- 
tutions. Predicated  upon  this  assumption,  we  therefore  support  and  endorse  the 
concept  that  such  rulemaking  authority  governing  activities  of  all  financial  insti- 
tutions should  be  given  to  a  single  agency  with  primai-y  enforcement  responsi- 
bility of  those  rules  given  to  the  agency  or  agencies  having  primary  regulatory 
and  supervisory  jurisdiction. 

Such  an  approach  was  adopted  in  the  Truth  in  Lending  Act,  with  the  Federal 
Reserve  Board  writing  the  regidations  to  implement  that  act  (regulation  Z) 
and  enforcement  thereof  spread  among  nine  Federal  agencies  (15  U.S.C.A.  sees. 
1604,  1607  (1968)).  Parenthetically,  Truth  in  Lending  is  simply  another  means 
of  promoting  fairness  to  the  consumer.  This  experience  has  resulted  in  "substan- 
tial compliance  with  the  Truth  in  Lending  requirements."  "Annual  Report  to 
Congress  on  Truth  in  Lending  for  the  Year  1972  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,"  dated  January  3,  1973,  p.  11.  We  respectfully  sub- 
mit that  such  an  approach  to  the  promulgation  and  enforcement  of  rules  defining 
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and  proscribing  acts  or  practices  unfair  or  deceptive  to  consumers  is  likewise 
appropriate  and  logical.  But  most  of  all,  such  an  approach  would  give  balance  to 
the  regulatory  scheme  and  fairly  and  equally  apply  to  all  financial  institutions 
whether  Federal  or  State  regulated.  Perhaps  the  most  efficient  and  fairest  way 
to  implement  this  approach  is  to  amend  the  Truth  in  Lending  Act  so  as  to  cover 
not  only  those  situations  occurring  at  the  time  of  the  credit  transaction  but  also 
tliese  problems  arising  after  the  credit  transaction. 

We  agree  with  the  conclusion  reached  by  Representative  Wright  Patman  who 
observed  that  the  "public  should  have  the  same  protection  against  the  unfair  and 
deceptive  practices  of  a  bank  as  it  would  have  for  the  same  practices  as  carried 
on  by  a  small  loan  company  or  any  other  *  *  ♦  financial  institution  (not  regu- 
lated by  a  Federal  agency ) ."'  See  Bratter,  "Conflicting  Views  on  FTC  Question," 
Bankers  Monthly  magazine,  September  1972,  pages  24-26,  40,  a  copy  of  which  is 
attached  hereto.  Although  we  do  not  agree  with  Representative  Batman's  view 
that  overall  authority  for  achieving  uniformity  of  regulation  among  all  financial 
institutions  should  necessarily  be  placed  in  the  hands  of  the  FTC,  his  observa- 
tions do  underscore  the  anticompetitive  nature  of  the  current  statutory  arrange- 
ment. As  Mr.  Bratter  reports  in  the  attached  article,  Arthur  F.  Burns,  the  Chair- 
man of  the  Federal  Reserve  Board,  acknowledges  that  "[i]deally,  rulewriting 
authority  for  all  agencies,  banking  and  nonbanking,  should  be  placed  in  a  single 
agency,  to  avoid  the  problems  of  possible  conflicting  rules  as  to  what  may  be  'un- 
fair or  deceptive'  acts  or  practices,  particularly  where  the  same  classes  of 
creditors  are  involved."  Although  Chairman  Burns'  observations  in  this  letter  are 
directed  toward  federally  regulated  and  supervised  financial  institutions,  it  can 
not  be  denied  that  financial  institutions  not  regulated  by  Federal  agencies  are 
involved  on  a  day  by  day  basis  with  the  same  kinds  of  financial  transactions  as 
are  banks  and  other  federally  regulated  financial  institutions. 

Finulamentally,  all  financial  institutions,  when  reduced  to  bare  essentials, 
.share  two  similar  characteristics:  (1)  they  lend  m-ni:  y  :  and  (2)  they  cxrec-t 
to  be  repaid  for  the  money  they  lend.  Most  of  the  alleged  "acts  or  practices 
which  are  unfair  or  deceptive  to  consumers"  occur  either  in  connection  with 
terms  or  disclosures  made  at  the  time  of  the  credit  transaction  (and  which 
vigorous  enforcement  of  the  Truth  in  Lending  Act  will  suppress)  or  in  con- 
nection with  remedies  employed  by  the  creditor  to  secure  repayment  of  the 
obligation.  As  far  as  financial  institutions  are  concerned,  it  is  the  latter — cred- 
itors' reniedie-s — to  which  the  rulemaking  authority  as  propo.sed  in  Section  203 
will  ultimately  be  directed. 

Altliough  Ronald  Dietrich.  General  Counsel  of  the  Federal  Trade  Commission, 
has  acknowledged  that  as  a  feneral  proposition  the  FTC  does  not  have  the 
authority  to  exercise  jurisdiction  over  the  banking  community,  he  indicated, 
according  to  Mr.  Bratter,  that  "future  Commission  activity  will  continue  to  have 
far-reaching  consequences  that  will  directly  af  ect  traditional  banking  practices. 
For  example,  the  Commission's  Division  of  Consumer  Credit  and  Special  Pro- 
gi-ams  is  beginning  to  take  a  careful  look  at  certain  creditor  remedies,  with  a 
view  toward  determining  whether  some  of  these  remedies  may  come  within  the 
ambit  of  recent  court  decisions  *  *  *.  The  whole  area  of  what  may  be  'unfair' 
within  the  realm  of  the  FTC  Act  is  one  that  is  iust  beginning  to  take  shape,  and 
it  mieht  be  well  for  the  b.inkins:  community  to  anticipate  the  new  direction  that 
the  law  is  taking  by  making  its  own  independent  evaluation  of  its  use  of  these 
remedies  to  determine  the  extent  to  which  they  should  be  modified  or  abandoned 
entirely." 

See  also.  Dietrich,  "The  FTC  and  Regulations  Affecting  Banks"  SO  Banking 
L.  J.,  pp.  514,  522 (.Tune  1972).  This  statement  gives  recognition  to  the  similar- 
ities among  all  financial  institutions,  whether  they  are  under  the  jurisdiction  of 
the  FTC  or  not.  Parentheticnlly.  under  the  provisions  of  the  Currency  and 
Foreign  Transactions  Reporting  Act,  Congress  recently  lumped  together  by 
definition  some  21  separate  business  activities  as  "financial  institutions."  31 
U.S.C.A.  §§  1051  and  1052  (1970). 

By  comparison,  it  may  be  appropriate  at  this  point  to  discuss  briefly  the  pro- 
visions of  section  206  and  "new"  section  211  of  S.  356  (93d  Cong.),  which  bill  is 
currently  pending  before  the  Senate  Committee  on  Commerce.  A  copy  of  new 
section  211,  as  proposed  by  Senators  Sparkman  and  Tower,  is  attached  hereto. 
Because  new  section  211  specifically  gives  to  the  Federal  Reserve  Board  the 
authority  under  title  II  of  S.  356  "to  issue  rules  *  *  *  and  resulations  appli- 
cable to  (only  Federally  regulated)  financial  institutions,"  this  proposer!  amend- 
ment may  clear  up  the  ambiguities  of  former  section  211  in  S.  986  (92d  Cong.) 
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hut  it  fails  to  achieve  uniformity  of  regulation.  For  example,  the  Board  and  the 
FTC  may  differ  greatly  as  to  what  constitutes  unfair  or  deceptive  acts  or  prac- 
tices pertaining  to  the  activities  of  financial  institutions  under  their  respective 
rulemaking  jurisdiction,  and  each  will  be  guided  accordingly.  Necessarily,  the 
delicate  balance  of  competition  will  be  affected.  Paradoxically,  the  FTC  may  be 
placed  in  the  somewhat  awkward  position  of  violating  its  own  mandate  to  prevent 
••unfair  methods  of  competition  in  commerce"  (15  U.S.C.A.  §  45(a)  (1) )  by  issu- 
ing a  rule  applicable  to  one  segment  of  the  consumer  credit  industry  while 
another  segment  may  continue  to  operate  without  the  restrictions  imposed  by  the 
rule.  To  reiterate,  to  subject  certain  financial  institutions,  .such  as  consumer  and 
sales  finance  companies  and  nonbank  credit  card  companies  to  the  rulemaking 
authority  of  the  FTC  as  provided  for  in  section  206  of  S.  356,  w^hile  exempting 
under  the  provisions  of  new  section  211  of  S.  356  other  financial  institutions 
engaged  in  essentially  similar  activities  would  be  to  create  an  anticompetitive 
posture  wiiich  we  are  satisfied  Congress  does  not  intend. 

As  we  have  previously  pointed  out  this  mix  of  rulemaking  authority  as 
l>r(»posed  in  S.  356  will  tend  to  create  not  only  an  anticompetitive  atmosphere 
ifut  constitutes  rank  discrimination.  An  examination  of  recent  statistics  demon- 
strates this  fact  quite  clearly.  At  the  end  of  January  1973,  total  installment 
credit  outstanding  in  the  United  States  amounted  to  $127.4:  billion.  Of  this 
amount,  finance  companies  held  $32.2  billion  and  retail  outlets  $15.7  billion  for  a 
total  of  $47.9  billion  which  Vsould  be  subj<„K't  to  FTC  jurisdiction  under  the  pro- 
visions of  section  206  of  S.  356.  The  remaining  $79.5  billion  (62.4  percent)  would 
not  bf  subject  to  the  jurisdiction  of  the  FTC  under  the  provisions  of  new  section 
211  of  S.  356  inasmuch  as  this  installment  credit  outstanding  is  held  by  commer- 
cial banks  ($60.1  billion)  and  by  credit  unions  savings  and  loan  associations  and 
mutual  savings  banks  ($19.4  billion). 

••Federal  Reserve  Statistical  Release  on  Consumer  Credit,"  G.  19  (Mar.  5,  1973). 

Assuming  that  there  is  a  compelling  need  for  rulemaking  authority,  and  we  do 
not  concede  this  point  for  many  reasons,  we  completely  agree  with  Chairman 
Burns'  observation  that  the  "surest  way  (to  achieve  uniformity  of  regulation) 
is  for  Congress  to  give  a  single  banking  agency  the  authority  to  write  rules 
against  unfair  and  deceptive  consumer  practices  in  the  financial  institutions 
field." 

III. 

A.  The  current  language  in  section  203  is  somewhat  different  from  that  of  sec- 
tion 203  in  the  June  29,  1972,  committee  print  of  H.R.  4S09  ( 92d  Cong.).  Although 
the' changes  may  appear  slight,  they  must  be  intentional.  We  respectfully  sub- 
mit that  these  changes  may  create  confusion  and  possible  misconstruction  of 
congressional  intent. 

1.  We  find  ourselves  uncomfortable  wdth  the  idea  that  a  hearing  during  the 
process  leading  to  the  promulgation  of  the  rule  with  possible  serious  social  or 
economic  consequences  should  be  "informal"  (p.  18,  1.  16),  w'hich  has  inexplicably 
been  added  to  section  203  of  H.R.  4S09  (p.  40, 1.  14) . 

2.  The  well-established  concept  of  "based  on  the  record"  as  set  forth  in  section 
203  of  H.R.  4809  (p.  40,  1.  17)  has  been  deleted  from  section  203  of  H.R.  20  and 
tlie  sfimewhat  meaningless  and  ambiguous  expression  "based  on  the  information 
and  comments"  (p.  18,  1.  20)  has  been  substituted  in  lieu  thereof.  If  any  rule 
.<hould  be  promulgated,  it  should  ^nd  must  be  "bas'nl  on  the  record"  and  not 
upon  "information  and  comments",  whatever  that  expression  means. 

3.  The  expression  "finding"  in  H.R.  4809  (p.  41,  1.  2)  is  a  term  of  art  and  con- 
veys a  real  meaning.  Unlike  its  substitute,  "statements,"  in  section  203  (p.  19,  1. 
4),  •■findings"  conveys  a  certain  immutable  quality. 

Although  these  observations  may  he  regarded  by  some  as  "nit-picking,"  we 
respectfully  submit  that  in  fact  these  changes  in  statutory  construction  promote 
uncertainty  in  the  most  serious  matter  of  the  precedures  for  rulemaking  and  in 
fact  lead  to  the  opposite  of  "specificity"  w-hich  is  commanded  to  be  present  in  the 
■"defining"  of  "acts  or  practices  which  are  unfair  or  deceptive  to  consumers"  (sec. 
203,  p.  18,  1.  6).  In  conclusion,  we  view  with  alarm  the  haste  and  informality 
of  the  rulemaking  procedures  as  set  forth  in  section  203  and  submit  that  under 
these  procedures  the  result  may  be  regulation  by  investigation. 

B.  Assuming  Congress  delegates  rulemaking  authority  to  the  FTC,  NCFA 
wishes  to  make  the  following  oliservations,  which,  if  followed,  will  improve  the 
quality  of  rulemaking  in  the  FTC  : 
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1.  Under  section  203(4)  (B)  (p.  21,  1.  22),  the  FTC  must  obtain  the  formal 
'"views"  from  certain  designated  Federal  agencies  before  promulgating  a  rule. 
The  word  "vieivs"  should  be  changed  to  t'le  word  "approvul"  or  ■■■concurrence" 
since  such  "concurrence"  should  be  necessary  in  those  instances  where  the  FTC 
proposed  rule  deals  with  acts  and  practices  of  very  specialized  industries  which 
are  primarily  regulated  and  supervised  by  the  very  agencies  whose  advice  and 
"views"  or  "concurrence"  are  required  and  which  will  ultimately  enforce  such 
ru'es.  This  change  would  also  assure  the  active  partitii  ation  of  tlio.-e  agencies 
which  have  the  personnel  and  expertise  to  assist  in  the  development  of  fair  and 
equitable  rules.  Although  section  203  broadens  the  FTC's  power  over  those  not 
now  subject  to  its  jurisdiction,  the  exercise  of  such  power  would  be  leavened 
by  the  required  "concurrence"  of  these  other  agencies. 

2.  Although  credit  unions  and  savings  and  loan  associations  are  presumably 
subject  to  FTC  jurisdiction  under  existing  law,  it  might  be  appropriate  to  specif- 
ically include  them  in  section  203(4)  (B)  by  requiring  the  J"TC  to  ■'obtain  formal 
views  *  *  *  of  the  proposed  rule  from"  tlie  Federal  Credit  Union  Administra- 
tion and  the  Federal  Home  Loan  Bank  Board  and/or  the  Federal  Savings  and 
Loan  Insurance  Corporation.  Such  specific  inclusion  in  the  rulemaking  process 
would  compel  a  more  meaningful  and  productive  exchange  among  all  financial 
institutions  and  would  promote  a  sense  of  participation  and  cooperation  con- 
ducive to  a  smooth  and  orderly  regulatory  framework. 

8.  For  the  reasons  advanced  in  this  statement  (IV.  C.  2.  infra),  we  do  not 
believe  it  appropriate  for  Commission  attorneys  to  represent  the  interests  of  the 
United  States  in  connection  with  the  judicial  appeal  procedures  set  forth  in 
section  203. 

IV. 

A.  Section  201. — XFCA  does  not  oppose  the  expansion  of  the  Federal  Trade 
Commission's  jurisdiction  from  matters  "in"  interstate  commerce  to  matters 
"affecting"  interstate  commerce. 

B.  Section  202. — ^NCFA  does  not  oppose  an  increase  from  $5,000  to  $10,000 
for  those  who  violate  "an  order  of  the  Commission  to  cease  and  desist  after 
it  has  become  final."  However,  inasmuch  as  Congress  intends  these  civil  penalties 
to  be  levied  against  those  who  knowingly  and  willfully  violate  such  orders, 
it  is  respectfully  submitted  that  section  5(1)  of  the  FTC  Act  (15  U.S.C.A.  45(1) 
should  be  amended  to  spell  out  this  intention. 

C.  Section  204- — NCFA  does  not  oppose,  with  certain  modifications  and  reser- 
vations, this  section. 

1.  Although  we  do  not  oppose  vesting  injunctive  authority  in  the  FTC,  we 
respectfully  submit  that  section  204,  as  presently  drafted,  fails  to  recognize  fully 
that  injunctive  relief  is  extraordinary  in  nature  and  certain  safeguards  judicially 
developed  over  the  years  in  connection  with  granting  of  such  relief  are  not  clearly 
set  forth.  For  example,  we  see  no  reason  why  the  Commission  cannot  issue  a 
section  5  complaint  simidtaneously  with  the  filing  of  a  complaint  in  court 
with  the  necessary  application  for  a  temporary  restraining  order  and/or  a 
motion  for  preliminary  injunction.  As  a  practical  matter  such  court  papers  are 
generally  supported  by  appropriate  memorandums  of  legal  authority  and  affi- 
davits. This  procedure  would  also  enable  the  Department  of  Justice  to  better 
evaluate  the  propriety  of  the  litigation  efforts.  This  safeguard  is  consistent  with 
the  time-honored  judicial  requirement  that  one  applying  for  such  extraordinary 
relief  must  demonstrate  a  reasonalile  probability  that  he  will  ultimately  prevail 
and  that  the  denial  of  such  relief  will  cause  irreparable  damage  or  injury. 
In  short,  section  204  should  require  the  FTC  to  fully  demonstrate  a  likelihood 
of  success  on  the  merits  and  the  fact  that  if  the  alleged  unfair  or  deceptive 
acts  or  practices  are  unrestrained,  the  injur'y  to  the  consumer  will  be  immediate 
and  irreparable. 

2.  We  question  the  appropriateness  of  authorizing  Commission  attorneys  to 
prosecute  cases  in  Federal  courts  inasmuch  as  it  represents  a  departure  from 
the  long-established  supervisory  authority  and  control  by  the  Department  of 
Justice  over  all  legislation  involving  the  interest  of  tlie  United  States.  In 
connection  with  his  testimony  on  this  subject  before  the  Consumer  Subcommittee 
of  the  Senate  Committee  on  Commerce,  Judge  McLaren,  then  Assistant  Attorney 
General,  Antitrust  Division,  filed  a  memorandum  setting  forth  therein  sound 
reasons  for  the  continuation  of  such  autliority  in  the  Department  of  Justice 
(hearings  on  S.  986  (serial  No.  92-8,  page  252) )  : 
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"First,  unified  control  of  all  litigation  would  insure  that  the  United  States 
speaks  with  one  voice  in  the  courtroom.  Effective  enforcement  policy  requires 
that  significant  differences  on  important  legal  issues  be  resolved  prior  to  the 
courtroom  stage  so  that  inconsistent  or  contradictory  positions  do  not  ai'ise 
to  confuse  the  public  and  hamper  enforcement  efforts.  Second,  centralized  deci- 
sionmaking permits  greater  objectivity  and  selectivity  in  the  filing  and  handling 
of  cases,  as  well  as  a  more  effective  u<e  of  test  cases  as  devices  to  clarify  or 
modify  existing  law.  Finally,  unified  control  of  litigation  stimulates  greater 
rapport  with  Federal  judges,  many  of  whom  have  openly  and  candidly  expressed 
their  desire  to  have  Government  cases  presented  by  Department  of  Justice 
attorneys." 

D.  Section  20-^. — NCFA  does  not  oppose  this  section  other  than  to  reiterate 
what  we  have  previously  stated  respecting  Commission  attorneys  appearing  in 
Federal  courts. 


[From  Bankers  Monthly  magazine,  September  1972] 
Washington   Finance — Conflicting  Views  on   FTC   Question 

FOUR    statements    SHED    LIGHT    ON    THE    NATURE    OF    THE    CONTROVERSY    THAT    HAS 
ARISEN   OVER   EXTENDING  FEDERAL  TRADE   COMMISSION  AUTHORITY   TO   COVER  BANKING 

(By  Herbert  Bratter) 

The  Federal  Trade  Commission  would  have  broader  powers  extending  into 
banking  under  several  bills  in  the  Senate  and  House  of  Representatives.  Par- 
ticular attention  is  being  focused  on  H.R.  4809  and  its  identical,  Senate-passed 
counterpart  S.  986.^^  The  House  Subcommittee  on  Commerce  and  Finance  last 
autumn  held  hearings  which,  now  printed,  make  a  479-page  book,  "Consumer 
Warranty  Protection."' 

The  nature  of  the  problem  is  made  clear  in  three  letters  sent  to  the  Hill  by 
Congressman  Wright  Patman,  FDIC  Chairman  Frank  Wille,  and  Federal  Reserve 
Board  Chairman  Arthur  F.  Buims. 

Mr.  Patman's  letter  was  sent  to  Chairman  Moss  of  the  above-mentioned 
subcommittee  of  the  House  Committee  on  Interstate  and  Foreign  Commerce. 
It  says : 

•'This  is  in  reference  to  your  recent  letter  requesting  my  comments  on  an 
amendment  to  the  Consumer  Product  Warranty  and  Federal  Trade  Commission 
Improvements  Act,  added  on  the  floor  of  the  Senate,  quoted  in  your  letter  as 
section  211.  I  have  given  this  matter  careful  thought  and  have  had  some  research 
done  on  the  questions  involved. 

"It  seems  that  under  existing  law ;  that  is,  provisions  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  45(a)(6)),  banks  are  exempted  from  the  Federal 
Trade  Commission's  powers  to  prevent  unfair  or  deceptive  acts  or  practices. 
The  Senate  florr  amendment  may  extend  this  exemption  to  several  other  types 
of  financial  institutions  such  as  the  Federal  National  Mortgage  Association, 
the  National  Corporation  for  Housing  Partnerships,  as  well  as  financial  institu- 
tions subject  to  regulation  by  the  Federal  Home  Loan  Bank  Board  and  the 
National  Credit  Union  Administration. 

"On  the  other  hand,  it  would  seem  under  present  laws  that  the  Federal  Trade 
Commission  does  have  jurisdiction  over  other  financial  institutions,  such  as 
small  loan  companies,  insurance  companies,  finance  companies  and  credit  card 
companies  which  provide  services  to  the  public  similar  to  those  provided  by 
the  exempt  financial  institutions. 

"It  should  also  be  noted  that,  except  for  two  areas  of  activity.  Federal  bank- 
ing agencies  have  no  specific  legislative  authority  to  prevent  banks  from  engag- 
ing in  unfair  and  deceptive  practices.  Section  19(j)  of  the  Federal  Reserve  Act 
authorizes  the  Federal  Reserve  Board  to  'prescribe  rules  governing  the  .  .  . 
advertisement  of  interest  on  deposits'  (12  U.S.C.  371b).  This  applies  to  all  na- 
tional banks  and  State-chartered  banks  that  are  members  of  the  Federal  Re- 
serve System.  In  addition,  certain  provisions  of  the  Truth  in  Lending  Act  could 
also  be  construed  to  regulate  the  practices  of  lenders  so  as  to  prevent  certain 
unfair  and  deceptive  practices  in  connection  with  loans.  Of  course,  the  Truth  in 
Lending  Act  only  applies  to  consumer  lending. 


1  Amended  an  the  Senate  floor  by  the  insertion  of  sec.  211  as  reported  below. 
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"Some  case  has  been  made  that  the  bank  regulatory  agencies  may  have  autlior- 
ity  to  prevent  unfair  and  deceptive  practices  on  the  basis  of  general  statutory 
authority,  such  as  that  to  prevent  unsafe  and  unsound  banking  practices.  The 
situation  is  very  uncertain,  however,  as  to  whether  the  public  has  any  real  protec- 
tion against  unfair  and  deceptive  practices  by  banks  under  Federal  law. 

"After  having  reviewed  the  situation,  it  is  my  opinion  that  the  public  at 
large  would  be  best  served  if  the  Federal  Trade  Commission  were  given  com- 
plete authority  to  prevent  all  financial  institutions  from  engaging  in  unfair  and 
deceptive  practices.  I  say  this  for  the  following  reasons  : 

"(1)  The  various  agencies  that  regulate  banks  and  other  financial  institutions 
do  not  have  the  experience  or  the  interest  in  this  area  that  the  Federal  Trade 
Commission  has.  They  were  established  for  entirely  different  reasons  and  their 
expertise  largely  lies  in  regulating  the  internal  financial  practices  of  these 
institutions. 

"(2)  From  the  public's  point  of  view,  it  makes  little  difference  whether  they 
are  dealing  with  a  financial  institution  which  is  regulated  by  a  Federal  agency 
or  whether  they  are  dealing  with  one  that  is  not  regulated.  The  public  should 
have  the  same  protection  against  the  unfair  and  deceptive  practices  of  a  bank 
as  it  would  have  if  the  same  practices  are  carried  on  by  a  small  loan  company 
or  any  other  unregulated  financial  institution.  In  other  words,  the  protection  of 
the  public  should  be  uniform. 

"(3)  It  makes  little  sense  to  have  several  different  regulatory  schemes  apply 
to  the  same  type  of  transaction.  The  only  way  I  can  see  to  obtain  uniform  Fed- 
eral regulation  would  be  to  put  the  overall  authority  in  one  agency,  the  Federal 
Trade  Commission.  It  could  be  required  to  coordinate  its  activities  in  this  area 
with  the  various  agencies  regulating  financial  institutions  in  order  to  achieve 
the  result  required. 

"I  therefore  recommend  that  your  subcommittee  consider  repealing  the  exemp- 
tion for  banks  in  15  U.S.C.  45(a)  (6),  deleting  section  211  of  the  Senate  bill  that 
as  added  on  the  floor  of  the  Senate,  lodging  overall  authority  over  unfair  and 
deceptive  practices  of  financial  institutions  in  the  Federal  Ti'ade  Commission, 
and  requiring  the  Federal  Trade  Commission  to  coordinate  its  activities  with  the 
Federal  agencies  involved  in  financial  institution  regulation." 

FRANK    WIXLE'S   VIEW 

FDIC  Chairman  Wille  wrote  Congressman  Moss  earlier  this  year,  as  follows : 

"It  is  oiir  understanding  that  your  subcommittee  is  presently  considering  S. 
986,  92d  Congress,  a  bill  'To  provide  disclosure  standards  for  written  consumer 
product  warranties  against  defect  or  malfunctions ;  to  define  Federal  content 
standards  for  such  warranties :  to  amend  the  Federal  Trade  Commission  Act  in 
order  to  improve  its  consumer  protection  activities ;  and  for  other  purposes. '^ 
Title  II  of  the  bill  would  amend  the  Federal  Trade  Commission  Act  to  expand 
FTC  jurisdiction  over  unfair  trade  practices  and  give  it  additional  enforcement 
tools  and  legislative  rulemaking  authority  in  this  area. 

"Banks  are  presently  exempt  from  the  FTC's  unfair  trade  practice  jurisdiction 
pursuant  to  section  5(a)(6)  of  the  FTC  Act  (15  U.S.C.  45(a)(6).  Section  211 
of  the  bill  provides  that  'nothing  in  this  title  shall  be  construed  to  give  the  Com- 
mission authority  over  *  *  *  any  financial  institution  which  is  subject  to  regu- 
lation by  the  Federal  Deposit  Insurance  Corporation  *  *  *  against  acts  or  prac- 
tices unfair  or  receptive  to  consumers.'  Although  we  are  of  the  opinion  that  the 
Corporation  presently  has  adequate  authority  to  issue  regulations  defining  and 
prohibiting  unfair  business  practices  by  insured  banks,  there  admittedly  is  no 
specific  authority  to  this  effect  in  the  Federal  Deposit  Insurance  Act. 

"In  order  to  clarify  the  exemptive  scope  of  section  211  and  to  provide  the  Fed- 
eral bank  regulatory  agencies  with  a  clear  congressional  mandate  to  regulate 
imfair  practices  by  banks,  the  Corporation  would  strongly  urge  amending  section 
211  of  the  bill  to  provide  as  follows :  'Wherever  used  in  section  8  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1818),  the  phrase  'unsafe  nr  unsound  practices' 
shall  be  deemed  to  include  any  acts  or  practices  determined  by  the  appropriate 
Federal  banking  agency  to  be  unfair  or  deceptive  to  consumers.' 

"As  so  amended,  the  bill  would  specifically  authorize  the  Federal  bank  regu- 
latory agencies  to  utilize  their  administrative  enforcement  powers  to  prevent 
banks  from  engaging  in  practices  determined  to  be  unfair  or  deceptive.  Their 
substantive  jurisdiction  with  respect  to  unfair  or  deceptive  practices  by  banks 
would  thereby   be  made  essentially  coextensive  with  the  similar  jurisdiction 
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exercised  by  the  FTC  with  respect  to  nonbank  business  activities.  Because  of  the 
unique  character  of  tlie  banking  business  and  the  special  expertise  which  the 
Federal  bank  regulatory  agencies  have  developed  over  the  years  in  regulating 
the  banking  industry,  we  believe  that  the  amendment  suggested  above  is  clearly 
the  most  appropriate  manner  of  establishing  a  comprehensive  and  integrated 
regulatory  framework  for  policing  unfair  or  deceptive  practices  that  may  be  en- 
gaged in  from  time  to  time  by  certain  banks." 

ARTHUR  BURNS  ON  RECORD 

The  Fed  Chairman's  letter  of  July  13  was  sent  to  Congressman  William 
L.  Springer  of  Illinois,  the  ranking  Republican  on  the  House  Commerce  Com- 
mittee. In  tlie  letter  Dr.  Burns  seems  to  be  inviting  another  chore  for  the 
Federal  Reserve  Board.  Although  the  American  Bankers  Association  has  not 
publicly  expressed  its  views,  it  is  believed  that  the  banking  industry  finds  nothing 
to  quarrel  with  in  the  Fed's  statement,  which  follows  : 

"I  am  writing  in  response  to  your  request  for  counnent  on  H.R.  4800,  as  re- 
ported to  the  full  committee  liy  the  Subcommittee  on  Cdmmerce  and  Finance. 
The  bill  would  grant  the  Federal  Trade  Commission  power  to  issue  rules  de- 
fining unfair  or  deceptive  acts  or  practices,  and  would  direct  the  Federal  tank- 
ing agencies  to  enforce  such  rules  as  to  financial  institutions  under  their 
jurisdiction. 

"With  regard  to  financial  institutions,  the  Board  has  considered  two  ques- 
tions relating  to  such  legislation :  first,  what  is  the  proper  locus  of  enforcement 
authority;  second,  what  is  the  proper  locus  of  rulewriting  authority? 

"The  Board  believes  that  enforcement  authority  should  be  divided  among  the 
banking  agencies  (as  was  done  in  the  Truth-in-Lending  Act)  and  that  rulewriting 
authority  should  be  placed  in  a  single  banking  agency. 

"Ideally,  rulewriting  authority  for  all  agencies,  banking  and  nonbanking, 
should  be  placed  in  a  single  agency,  to  avoid  the  problems  of  possible  conflicting 
rules  as  to  what  may  be  'unfair  or  deceptive'  acts  or  practices,  particularly  where 
the  same  classes  of  creditors  are  involved.  However,  the  Board  believes  that  a 
single  bank  supei-visory  agency  (as  opposed  to  the  Federal  Trade  Comm!.<>ion) 
should  be  given  rulewriting  authority  over  federally  supervised  financial  insti- 
tutions. While  this  would  involve  division  of  rulewriting  authority  between  two 
agencies,  the  two  would  be  concerned  with  different  classes  of  creditors,  and,  to  a 
certain  extent,  different  trade  practices.  Through  their  long  experience  with  the 
unique  character  of  financial  institutions,  the  Federal  bank  supervisory  agencies 
have  developed  the  requisite  background  and  expertise  to  formulate  rules  sensi- 
tive to  the  complex  roles  of  these  institutions  in  the  national  economy. 

"One  consideration  which  motivates  the  Board  to  recommend  that  Congress 
provide  a  banking  agency  with  the  authority  to  write  rules  for  federally  super- 
vised financial  institutions  in  dealing  with  consumers  is  the  rapid  change  taking 
place  in  the  payments  system.  Financial  institutions  are  currently  in  the  tran- 
sitional stage  between  the  use  of  checks  for  the  settlement  of  accounts  and  an 
electronic  payments  system.  A  number  of  innovations  promise  to  become  a  i>art  of 
the  future  system  of  electronic  payments,  including  credit  cards  and  point-of-sale 
terminals  for  online  computer  operation.  There  is  no  question  that  consumers  will 
be  the  ultimate  beneficiaries  of  the  changes  that  are  beginning  to  be  made  in  the 
payments  field,  but  in  this  critical  transitional  phase  where  the  final  shape  of 
the  system  is  still  unclear,  regulatory  action  must  be  carefully  designed  to  reflect 
both  the  legitimate  interests  of  consumers  and  the  concurrent  need  that  financial 
institutions  be  allowed  to  proceed  with  their  innovations  and  experiments  leading 
toward  the  new  payments  system. 

"The  surest  way  for  this  objective  to  be  served,  we  believe,  is  for  Congress 
to  give  a  single  banking  agency  the  authority  to  write  rules  against  unfair  and 
deceptive  consumer  practices  in  the  financial  institution  field." 

A  wide-ranging  survey  of  consumer  credit  regulations  and  banking  was  pre- 
sented by  FTC  General  Counsel  Ronald  Dietrich  last  May  in  a  speech  before  the 
Banking  Law  Institute.  He  observed  that  the  banking  industry  cannot  function 
without  an  awareness  of  what  FTC  is  doing,  for  example,  under  the  Truth-in- 
Lending  Act  and  the  Fair  Credit  Reporting  Act.  The  speaker  noted  that  the  FTC 
is  not  trying  to  test  the  limits  of  its  authority  to  create  an  empire;  but  it 
stands  willing  to  aid  and  cooperate  with  any  regulatory  agency.  The  FTC's 
Trade  Regulation  Rule  on  credit  cards  is  cited  as  a  good'  example  both  of  the 
type  of  problem  involved  and  the  reasons  for  the  Couimission's  policy.  Mr.  Die- 
trich also  pointed  to  other  ramiScations  for  banks,  such  as  the  proposed  trade 
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legulatiou  rule  on  holder  in-due-course  as  well  as  that  on  hilling  practices  of 
major  significance  to  the  financial  community. 

Looking  ahead  the  FTC  legal  chief  ohserved  : 

'•It  may  he  assumed  that  future  Commission  activity  will  continue  to  have 
far-reaching  consequences  that  will  directly  affect  traditional  banking  practices. 
For  example,  the  Commission's  Division  of  Consumer  Credit  and  Special  Pro- 
grams is  beginning  to  take  a  careful  look  at  certain  creditor  remedies,  with  a 
view  toward  determining  whether  some  of  these  rem_edies  may  come  within  the 
ambit  of  recent  court  decisions  such  as  Sniadach,  Ovcnnycr,  Swarh  v.  Lennox 
and  the  broad  reaches  of  the  recent  »§  c(-  H  decision.  The  whole  area  of  what  may 
be  'unfair'  within  the  realm  of  the  FTC  Act  is  one  that  is  just  beginning  to  take 
shape,  and  it  might  be  well  for  the  banking  community  to  anticipate  the  new 
direction  that  the  law  is  taking  by  making  its  own  independent  evaluation  of 
its  use  of  these  remedies  to  determine  the  extent  to  which  they  should  be  mod- 
ified or  abandoned  entirely." 

U.S.  Senate,  Office  of  the  Legislative  Counsel 

Section  211.  (a)  The  provisions  of  this  title  insofar  as  they  apply  to  or  affect 
any  financial  institution  shall  be  carried  out  in  accordance  with  rules  and  regu- 
lations prescribed  by  the  Board  of  Governors  of  the  Federal  Reserve  System.  The 
powers,  functions,  and  duties  of  the  Commission  under  this  title  to  issue  rules 
(including  procedural  and  legislative  rules)  and  regulations  applicable  to  finan- 
cial institutions  are  vested  in  the  Board. 

(b)  The  powers,  functions,  and  duties  of  the  Commission  under  this  title  to 
enforce  compliance  by  any  financial  institution  with  the  requirements  of  this 
title  are  vested  in : 

(1)  the  Comptroller  of  the  Currency,  if  the  institution  is  a  national  bank 
or  a  bank  operating  under  the  Code  of  Law  of  the  District  of  Columbia  : 

(2)  the  Board  of  Governors  of  the  Federal  Reserve  System,  if  the  institu- 
tion is  a  member  bank  of  the  Federal  Reserve  System  (other  than  a  bank 
referred  to  in  clause  (1) )  ; 

(3)  the  Board  of  Directors  of  the  Federal  Deposit  Insurance  Corporation, 
if  the  institution  is  a  bank  the  deposits  of  which  are  insured  by  such  cor- 
poration (other  than  a  bank  referred  to  in  clause  (1)  or  (2) )  ; 

(4)  the  Federal  Home  Loan  Bank  Board,  if  the  institution  is  a  member  of 
a  Federal  Home  Loan  Bank  or  the  accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance  Corporation  ;  and 

(5)  the  Administrator  of  the  National  Credit  Union  Administration,  if  the 
institution  is  a  credit  union  the  accounts  of  which  are  insured  by  said 
Administrator. 

(c)  As  used  in  this  section,  the  term  "financial  institution"  means  : 

(1)  any  bank  the  deposits  of  which  are  insured  by  the  Federal  Deposit 
Insurance  Corporation ; 

(2)  any  .saving  and  loan  association  the  accounts  of  which  are  insured  by 
the  Federal  Savings  and  Loan  Insurance  Coiiioration ; 

(3)  any  thrift  or  home  financing  institution  which  is  a  member  of  a  Fed- 
eral Home  Loan  Bank  ;  and 

(4)  any  credit  union  the  accounts  of  which  are  insured  by  the  Administra- 
tor of  tlie  National  Credit  Union  Administration. 

Mr.  Moss.  I  think  it  might  be  of  interest  to  the  subcommittee  to  be 
aware  of  the  fact  that  prior  to  the  testimony  hist  year  of  the  current 
Chairman  of  the  Federal  Eeserve  Board,  the  position  of  the  Federal 
Reserve  Board  as  stated  for  the  record  in  1967,  in  the  testimony  of 
Vice  Chairman  Robertson  of  the  Federal  Reserve  Board,  was  to  the 
contrary.  They  strongly  urged  tliat  the  jurisdiction  be  given  to  the 
Federal  Trade  Commissionror  the  Department  of  Justice,  because  of 
a  total  lack  of  familiarity  and  expertise  within  the  Federal  Eeserve 
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Board  and  with  banking  officials  generally  in  the  formulation  of  regu- 
lations. The  Federal  Reserve  Board  stated,  through  Mr.  Robertson : 

Formulating  regulations  under  this  bill  would  involve  the  Board  in  time- 
consuming  consideration  of  trade  practices  about  which  we  have  very  little 
knowledge  and  would  thereby  diminish  the  time  we  can  devote  to  the  formation 
of  monetary  policy. 

[  will  have  placed  in  the  record,  for  the  benefit  of  the  members,  the 
citations  during  the  hearings  by  the  Senate  committee  in  1967.^ 

[The  citations  referred  to  follow :] 

Extracts  From  Testimony  of  Vice   Chairman   Robertson  of  the  Federal 
Reserve  Board  at  1967  Senate  Hearings 


IMPLEMENTING   AGENCY 

Let  me  turn  now  to  the  question  of  what  agency  should  be  designated  to  pre- 
scribe regulations  to  implement  this  legislation.  The  Board's  familiarity  with  the 
trade  practices  that  would  be  subject  to  regulation  under  this  legislation  is  very 
limited  indeed.  Its  regulatory  responsibilities  are  principally  confined  to  banks. 
We  do  collect  consumer  credit  statistics  as  a  part  of  our  responsibility  for 
monitoring  flows  of  consumer  credit  along  with  other  kinds  of  credit.  And  we 
have  developed  sources  of  data  on  current  trends  in  all  financial  markets  so  as 
to  be  continuously  informed  of  the  flow  and  terms  of  credit  needs  and  uses  by  the 
economy  as  a  whole.  But  this  experience,  helpful  though  it  is  in  meeting  our 
responsibilities  in  the  field  of  monetary  policy,  has  not  prepared  us  for  imple- 
menting with  appropriate  regulations  the  type  of  legislation  before  you  today. 
Administration  of  a  law  such  as  S.  5  is  a  function  essentially  different  from  the 
functions  that  Congress  heretofore  has  considered  appropriate  for  the  Federal 
Reserve  System. 

Formulating  regulations  under  this  bill  would  involve  the  Board  in  time- 
consuming  consideration  of  trade  practices  about  which  we  have  very  little 
knowledge  and  would  thereby  diminish  the  time  we  can  devote  to  the  formulation 
of  monetary  policy — our  principal  responsibility. 

However,  we  believe  the  need  for  legislation  of  this  kind  is  great.  If  the  Con- 
gress decides  to  designate  the  Board  as  the  agency  to  prescribe  regulations  to 
implement  this  bill,  we  will  do  our  best  to  carry  out  the  assignment,  but  we  hope 
that  in  time  either  the  States  will  promulgate  substantially  similar  disclosure 
requirements,  leading  to  exemptions  under  section  6(b),  or  administration  of 
Federal  disclosure  requirements  will  be  reassigned  to  an  agency  better  suited  to 
perform  the  function. 

The  task  of  implementing  this  proposed  law  will  be  complicated  not  only  by 
our  lack  of  knowledge  in  this  field,  but  also  by  the  fact  that  the  Board  has  no 
trained  investigative  staff  at  its  command  to  determine  whether  the  act  and  the 
regulations  are  being  complied  with.  Consequently,  we  would  hope  that  our  only 
function  under  this  legislation  would  be  to  prescribe  regulations  to  implement  it 
in  a  manner  designed  to  cope  with  special  situations  and  to  prevent  evasions. 
We  are  aware  that  it  is  contemplated  that  the  act  will  be  largely  self-enforcing, 
but  we  recommend  that  responsibility  for  enforcement  and  investigation  of 
complaints  be  vested  specifically  in  the  Department  of  Justice  or  the  Federal 
Trade  Commission.  A  similar  division  of  regulatory  and  enforcement  responsi- 
bility was  made  between  the  Board  and  the  Securities  and  Exchange  Commission 
with  respect  to  margin  requirements  for  securities  transactions.  We  also  hope 
that  Congress  will  express  its  desire  that  all  Federal  agencies  endeavor  to  secure 
compliance  with  the  law  by  lenders  and  sellers  subject  to  their  jurisdiction  and 
transmit  information  indicating  violations  directly  to  the  Department  of  Justice 
or  the  Federal  Trade  Commission  for  investigation  and  appropriate  action. 


1  Hearings  before  the  Subcommittee  on  Financial  Institutions,   Committee  on  Banljing 
and  Currency.  U.S.  Senate,  on  Truth  in  Lending,  April  13  through  May  10,  1967,  p.  666. 
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Seuator  Peoxmiee.  Fine,  then  am  I  correct  in  assuming  that  the  Board  is  re- 
luctantly willing  to  assume  the  administration  of  the  bill?  I  say  reluctantly, 
and  I  understand  you  have  expressed  that.  But,  you  are  willing  to  assume  it? 

Mr.  Robertson.  We  think  the  legislation  is  so  important  that  if  you  don't  have 
a  better  agency  to  do  it,  we  will  undertake  to  prescribe  regulations  to  implement 
the  law.  We  would  hope  that  you  would,  as  soon  as  possible,  transfer  that  re- 
sponsibility to  another  agency.  We  ask  also  that  you  make  it  clear  that  we  will 
not  be  expected  to  handle  complaints,  investigations  and  that  sort  of  adminis- 
trative action. 

******* 

Mr.  Moss.  A  similar  position  was  stated  by  William  McChesney 
Martin  in  a  letter  to  the  Honorable  H.  Willis  Robertson,  chairman  of 
the  Committee  on  Banking  and  Currency  of  the  U.S.  Senate.  That  will 
also  be  made  a  part  of  the  record  at  this  point,  without  objection. 

[The  letter  referred  to  follows:] 

BoAED  OP  Governors  op  the 

Federal  Reserve   System, 
Washington.  February  17,  J96'f. 
Hon.  A.  Willis  Robeetson, 
Chairman,  Committee  on  Banking  and  Currency, 
U.S.  Senate,  Washington,  B.C. 

Deae  Me.  Chairman  :  This  refers  to  your  letter  of  February  6,  1964,  which 
enclosed  a  list  of  questions  relating  to  S.  750,  Senator  Douglas'  bill.  To  assist 
in  the  promotion  of  economic  stabilization  by  requiring  the  disclosure  of  finance 
charges  in  connection  with  extensions  of  credit. 

Because  of  the  rather  technical  and  detailed  nature  of  most  of  the  83  questions 
on  the  list,  it  was  submitted  to  the  Board's  staff  for  study.  In  response  to  your 
letter,  there  is  enclosed  a  memorandum  which  the  stafiE  has  prepared  commenting 
on  the  various  questions.  It  is  hoped  that  the  memorandum  will  be  useful  in 
coniKM-tion  with  further  considerations  of  the  bill. 

Ill  this  connection,  the  Board  would  like  to  point  out  again  that  it  is  in  full 
accord  with  the  purpose  of  requiring  creditors  to  disclose  their  finance  charges. 
There  is  no  doubt  that  the  more  information  borrowers  and  credit  purchasers 
have  about  the  prices  they  are  paying  for  credit,  the  more  efficiently  they  can 
choose  among  the  alternatives  available  to  them.  The  Board  expressed  the  same 
view  in  its  report  of  February  20,  1963,  to  you  on  S.  750  and  also  in  its  reports 
on  similar  bills  introduced  in  1960  and  1961. 

However,  as  these  reports  have  stated,  the  Board  believes  that  administration 
of  such  legislation  would  not  constitute  an  appropriate  activity  for  the  Federal 
Reserve  System.  The  regulation  of  trade  disclosure  practices  would  be  foreign 
to  the  Board's  present  responsibilities.  As  noted  in  its  report  to  you  of  Feb- 
ruary 20,  1963,  the  Presidential  message  of  May  15,  1962,  concerning  consumer 
protection  stated  that :  "Inasmuch  as  the  specific  credit  practices  which  such  a 
bill  would  be  designed  to  correct  are  closely  related  to  and  often  concerned  vpith 
other  types  of  misleading  trade  practices  which  the  Federal  Trade  Commission 
is  already  regulating.  I  recommend  that  enforcement  of  the  new  authority  be 
assigned  to  the  Commission." 

Accordingly,  as  stated  in  its  earlier  reports,  the  Board  endorses  the  objective 
of  requiring  creditors  to  disclose  their  finance  charges,  but  believes  that  it  would 
be  inappropriate  for  the  Board  to  administer  such  a  bill. 
Sincerely  yours, 

Wm.  McC.  Martin,  Jr., 
Chairman. 

ISIr.  Moss.  The  Chair  recooiiizes  Mr.  Breckinridge. 

Mr.  BRECKiNRinoE.  No  questions. 

]Mr.  jSIoss.  Mr.  Ware. 

^Ir.  Ware.  No  questions  at  the  moment,  sir. 

:Mr.  Moss.  Mr.  Eckhardt. 

Mr,  Eckhardt.  Mr.  Chairman,  I  have  a  few  questions  but  I  think 
I  took  so  much  time  the  last  time  that  I  will  defer  at  this  time. 
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Mr.  Stuckey.  I  will  be  delighted  to  yield  my  time  to  the  gentleman. 

]Mr.  EcKHARDT.  There  is  a  point  that  both  ^Mr.  Stuckey  and  I  had 
noted  in  your  statement  and  I  would  like  to  see  whether  we  have  prop- 
erly drawn  this  rulemaking  authority  assuming  it  should  be  in  effect. 
I  am  particularly  interested  in  this  No.  2  on  page  13  of  your  statement ; 

The  well-established  concept  of  "based  on  the  record"  as  set  forth  in  section 
203  of  H.R.  4809  has  been  deleted  from  section  203  of  H.R.  20  and  the  somewhat 
meaningless  and  ambiguous  expression  "based  on  the  information  and  comments" 
on  page  18,  line  20,  has  been  substituted  in  lieu  thereof. 

There  on  that  line  you  say: 

If  any  rule  should  be  promulgated  it  should  and  must  be  "based  on  the  record" 
and  not  upon  information  and  comments. 

Then  we  require  that  a  verbatim  transcript  of  the  proceedings  be 
made  and  such  transcripts  shall  be  publicly  available.  But  when  we 
come  down  to  the  grounds  on  which  the  Commission's  rules  would  be 
upheld  or  knocked  down,  the  language  that  governs  it  is  on  page  21  in 
the  last  sentence  of  the  first  paragraph  on  lines  2  through  5 : 

The  rules  shall  not  be  aflBrmed  unless  the  Commission's  action  is  supported 
by  substantial  evidence  in  the  record  taken  as  a  whole. 

I  think  what  we  have  tried  to  do  here — perhaps  we  have  not  suc- 
ceeded— is  to  afford  all  of  the  protection  of  section  553  of  title  V,  the 
rulemaking  procedures  of  the  Administrative  Procedure  Act,  plus  a 
rather  free  opportunity  of  the  period  affected  by  the  rule  to 
participate. 

I  think  we  have  used  rather  lenient  language  under  IV  to  indicate 
as  wide  a  scope  of  participation  as  possible.  We  have  also  in  this  par- 
ticular rulemaking  process,  though  we  used  the  term  informally  that 
is  usually  applied  to  553  as  opposed  to  556  processes. 

We  have  created  much  more  formality  and  we  have  afforded  a  much 
greater  reach  under  this  process  for,  for  instance,  cross-examination, 
than  one  may  get  in  any  other  rulemaking  process  of  any  otlier  stat- 
ute I  know  of  unless  it  is  possibly  under  the  product  safety  bill  which 
also  came  out  of  this  committee. 

But  we  have  certainly  not  tried  to  restrict  you  within  closer  con- 
fines and  we  have  not  tried  to  give  the  administrative  agency  more 
scope  to  act  without  receiving  information  which  is  recorded  and 
which  is  available  and  which  is  subject  to  cross-examination. 

We  certainly  have  not  tried  to  give  more  scope  than  in  other  proc- 
esses. In  fact,  we  have  tried  to  insist  that  the  rulemaking  authority 
give  you  more  opportunity  to  present  your  case. 

Tlien,  of  course,  we  don't  make  the  iiltimate  test,  the  test  of  arbitrary 
and  capricious.  We  make  the  test  of  whether  there  is  substantial  evi- 
dence on  the  record  as  a  whole  and  we  also  provide  some  additional 
opportunity  in  some  cases  to  present  some  additional  facts  in  court 
that  might  rebut  facts  that  were  brought  out  in  the  administrative 
process. 

I  would  hope  that  you  would  recognize  that  we  have  been  most 
solicitous  of  the  importance  of  giving  the  full  panoply  of  rights  to 
a  person  against  whom  the  rule  may  be  made. 

Do  you  really  feel  that  this  rulemaking  process  here  is  more  restric- 
tive or  with  respect  to  the  party  against  whom  the  rule  may  be  made  or 
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more  lenient  with  respect  to  the  agency  than  that  in  ordinary  rule- 
making authority. 

Mr.  NoRRis.  In  comparing  section  203  in  the  current  bill  with  sec- 
tion 203  of  H.R.  4809, 1  observed  these  slight  changes  and  when  read- 
ing the  whole  section  together,  I  felt  that  it  was  more  restrictive.  I 
have  always  been  impressed  with  the  expression  "based  on  a  record." 
It  makes  sense  to  me. 

Mr.  EcKHARDT.  We  have  that  on  page  21.  We  said,  "This  rule  shall 
not  be  affirmed  unless  the  Commission's  action  is  supported  by  substan- 
tial evidence  in  the  record  taken  as  a  whole." 

I  think  the  "taken  as  a  whole"  is  a  particularly  important  qualifica- 
tion because  that  means  the  mere  fact  that  one  might  take  out  of 
context  information  that  would  support  the  rule  will  not  necessarily 
result  in  rules  being  upheld. 

The  record  must  also  consider  for  instance  information  which  is  the 
result  of  the  petitioner's  application  to  the  court  to  introduce  addi- 
tional data. 

I  think  we  have  really  drawn  an  extremely  favorable  process  to 
the  person  subject  to  the  rule. 

As  a  matter  of  fact,  we  have  heard  evidence  here  yesterday  that  we 
have  leaned  too  far  over  backward  with  respect  to  these  processes. 

I  don't  think  we  have.  I  am  all  for  administrative  rulemaking,  but 
I  am  also  all  for  making  it  come  as  close  to  court  procedure  as  can  be 
done  without  crippling  the  process. 

I  really  wish  you  would  look  into  this  question  of  whether  or  not 
this  rulemaking  process  is  more  or  less  favorable  to  the  regulated 
party  than  that  which  exists  in  most  other  rules,  because  I  think  you 
will  find  it  is  far  more  sensitive  to  due  process  than  virtually  any 
other  act  prescribes. 

I  was  really  shocked  to  see — and  I  referred  back  to  it  and  I  looked 
to  see  if  we  left  a  loophole  in  there  by  requiring  that  the  Commission 
sustain  its  rules  on  the  basis  of  substantial  evidence  on  the  record 
as  a  whole,  and  I  think  we  have  required  that  because  I  think  the 
governing  language  is  on  page  21  rather  than  on  page  18,  but  we  have 
not  done  that. 

Perhaps  you  could  suggest  to  us  how  the  language  that  you  object 
to  could  be  clearly  made  in  conformity  with  the  standard  of  substan- 
tial evidence  on  the  record  as  a  whole. 

Mr.  Moss.  Mr.  Young? 

Mr.  Young.  I  have  no  questions. 
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Mr.  Moss.  Mr.  Broyhill  ? 

Mr.  Broyhill.  No  questions. 

Mr.  NoRRis.  With  the  Chair's  permission,  Mr.  Chairman,  you  intro- 
duced some  correspondence  from  tlie  Federal  Keserve  Board  with 
respect  to  our  testimony 

Mr.  Moss.  I  introduced  no  correspondence  with  respect  to  your 
testimony. 

I  placed  in  the  record  for  the  information  of  the  members  of  the 
subcommittee  material  which  I  feel  is  pertinent  to  the  committee's 
consideration  of  this  legislation.  I  think  it  is,  therefore,  not  appro- 
priate or  necessary  that  there  be  comments  upon  it  at  this  time. 

We  thank  you  for  your  appearance. 

Mr.  Young.  Mr.  Chairman,  do  you  have  some  information  you 
would  like  to  supply  on  that  score  ? 

Mr.  Moss.  The  Chair  does  not  intend  to  have  such  a  blatant  viola- 
tion of  the  ruling  of  the  Chair.  There  is  a  matter  of  courtesy  and 
comity  in  this  House.  The  Chair  has  excused  the  witness. 

The  hearing  is  adjourned  until  10  o'clock  tomorrow  morning. 

[T^Hiereupon,  at  11 :30  a.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Thursday,  March  29,  1973.] 


CONSUMER  WARRANTY  PROTECTION— 1973 


THURSDAY,   MARCH  29,    1973 

House  or  Representatives, 
Subcommittee  ox  Commerce  and  Finance, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washhigton,  D.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2218, 
Rayburn  House  Office  Building,  Hon.  Bob  Eckharclt  presiding  [Hon. 
John  E.  Moss,  chairman]. 

JSIr.  EcKHARDT.  The  hearings  on  H.R.  20  and  other  bills  will  be 
resumed. 

Our  first  witness  is  Mr.  James  Smith,  vice  president  of  the  Security 
Pacific  National  Bank,  Los  Angeles,  Calif.  Mr.  Smith,  you  may 
proceed. 

STATEMENT  OF  JAMES  SMITH  ON  BEHALF  OF  THE  AMERICAN 
BANKERS  ASSOCIATION;  ACCOMPANIED  BY  MATTHEW  HALE, 
GENERAL  COUNSEL 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

The  American  Bankers  Association,  on  behalf  of  the  more  than 
13,000  banks  which  comprise  its  membership,  wishes  to  thank  the 
committee  for  this  opportunity  to  comment  on  H.R.  20,  the  projwsed 
Consumer  Product  Warranties  and  Federal  Trade  Commission  Im- 
provements Act,  and  H.R.  5021,  a  bill  to  provide  disclosure  standards 
for  written  consumer  product  warranties. 

H.R.  5021  and  title  I  of  H.R.  20  would  establish  Federal  standards 
for  warranties  which  are  to  be  given  to  consumers.  The  association 
agrees  with  the  objective  of  these  measures — to  make  clear  the  respon- 
sibility of  producers  and  suppliers  for  the  quality  of  goods  and  sei^ices. 
However,  we  have  no  detailed  comments  with  respect  to  this  item. 

Title  II  of  H.R.  20  would  grant  to  the  Federal  Trade  Commission 
the  power  to  make  legislative  rules  to  protect  consumers  against  unfair 
and  deceptive  trade  practices. 

We  are  deeply  concerned  over  the  basic  thrust  of  this  title  because 
our  analysis  has  led  to  the  conclusion  that  its  provisions  will  work  a 
major  relocation  of  authority  and  responsibility  in  the  American 
banking  system  by  authorizing  the  FTC  to  operate  across  the  full  ranae 
of  the  Commerce  Clause,  article  I,  section  8  of  the  Constitution.  Tliis 
result  flows  from  five  interrelated  factors.  First,  section  203  of  the  bill 
would  grant  the  ability  to  issue  "legislative  rules"  against  unfair  or 
deceptive  practices,  a  massive  amplification  of  what  seems  to  be  its 
present  mandate  to  proceed  only  on  a  case-by-case  basis  as  a  quasi- 

(249) 


250 

judicial  tribunal.  [See  K.  C.  Davis,  Treatise  on  Administrative  Law, 
section  5.01,  for  the  distinctions  between  adjudicative  and  legislative 
capacities  of  bureaus  and  National  Petroleum  Refiners  Association  v. 
Federal  Trade  Commission,  340  F.  Supp.  1343  (1972),  for  FTC's 
specific  current  powers.] 

Second,  the  phraseology  "unfair  or  deceptive  to  consumers"  in  sec- 
tion 203  indicates  the  Commission's  discretion,  as  with  that  of  Con- 
gress, is  largely  to  be  unconfined  by  any  substantive  standard  othi.T 
than  what  the  FTC  considers  desirable  national  policy. 

Third,  while  it  is  common  for  administrative  agencies  to  be  equipped 
by  statute  to  perform  as  (^uasi-legislative  bodies  \v  limited  fields,  for 
example,  the  ICC  in  the  question  of  rail  rates,  it  is  usually  only  in 
emergency  situations,  such  as  war  or  economic  disaster,  that  Congress 
delegates  this  sort  of  power  over  virtually  unlimited  areas  of  the 
econom3\ 

Fourth,  several  aspects  of  the  bill  clearly  expand  the  Commission's 
authority  to  preempt  State  and  local  ordinances. 

Fifth,  the  bill  would  expand  FTC  power  from  transactions  "in 
commerce"  to  transactions  "affecting  commerce." 

Having  sketched  our  major  points  of  analysis  and  doubt,  we  would 
like  to  return  to  some  of  them  in  more  detail. 

1.    DEFINING    THE    CONSUMER 

Title  I  of  H.R.  20  contains  an  outline  of  "consumer,"  yet  this  is 
obviously  applicable  only  to  matters  of  warranty.  Title  II  does  not 
attempt  to  lend  specific  content  to  the  word  and  leaves  the  impression 
that  a  meaning  as  broad  as  that,  say,  of  Webster's  Third  International 
Dictionary  could  be  appropriate :  "One  that  utilizes  economic  goods." 

Moreover,  reference  to  other,  recently  adopted  Federal  laws  fail 
to  clarify  the  meaning  if  they  are  used  as  precedents.  For  example, 
in  the  Truth-in-Lending  Act,  it  was  specifically  stated  that  a  corpora- 
tion is  not  a  consumer,  and  it  was  made  plain  that  consumers  were 
natural  persons  acting  in  the  context  of  personal,  family,  or  household 
functions,  but  to  this  criteria  were  added  individuals  operating  in  the 
sphere  of  agriculture.  Under  the  Fair  Credit  Reporting  Act,  a  con- 
sumer is  an  individual  who  is  acting  for  personal,  family,  or  household 
purposes  or  one  who  is  seeking  employment  or  insurance. 

The  confusion  which  may  arise  from  the  absence  of  any  definition 
is  illustrated  by  the  colloquy  between  Senator  Hruska  and  Senator 
Mag-nuson  in  the  Senate  in  connection  with  consideration  of  S.  986 
in  the  92d  Congress.  [Congressional  Record,  November  8,  1971, 
S.  17843-5.] 

2.    THE   EFFECT   ON    STATE   LAW 

It  would  appear  that  it  is  the  intent  of  H.R.  20  to  vest  the  ability  to 
preempt  State  law  in  the  FTC. 

Although  the  results  of  such  a  policy  receiA^ed  some  general  discus- 
sion in  the  hearings  of  both  chambers  and  in  the  Report  of  the  Ameri- 
can Bar  Association  Commission  To  Study  the  Federal  Trade  Commis- 
sion, 1969,  deliberation  on  specifics  has  been  scant.  For  example,  there 
has  been  little  material  presented  to  the  Congress  on  what  specifically 
is  happening  in  terms  of  the  consequences  of  legislative  rules  that  the 
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Commission  is  even  now  experimenting  with  while  awaiting  confirma- 
tion of  its  legishative  authority  either  through  congressional  action  or 
a  favorable  coui-t  decision  in  the  National  Petroleum  Refiners  case,  now 
pending  before  the  Circuit  Court  of  Appeals  for  the  District  of 
Columbia. 

We  are  very  concerned  over  what  would  occur  if  the  Commission 
began  to  place  its  own  overlay  of  law  on  State  and  local  codes  having 
to  do  with  the  areas  of  contract  as  they  seem  to  be  attempting  with  a 
number  of  these  regulations. 

This  is  especially  true  with  those  proposals  which  would  not  only 
prohibit  a  given  practice  but  would  prescribe  the  exact  wording  of 
clauses  in  a  contract  without  which  the  agreement  would  constitute  an 
unfair  or  deceptive  trade  practice.  The  Commission  has  experimented 
with  a  number  of  these  and,  to  date,  they  have  taken  only  limited 
account  of  the  fact  that  the  commercial  law  of  a  given  State  or  local 
jurisdiction  is  so  intertwined  with  and  dependent  on  the  precision  of 
its  codified  law  as  to  make  piecemeal  intrusion  from  Washington  an 
invitation  to  confusion. 

The  problem  is  not  that  the  Commission's  edict  might  not  be  vague 
to  the  Commissioners  but  that  when  one  tried  to  make  it  operable  in 
State  or  Federal  courts  it  would  have  surprising  results. 

For  example,  proposed  Federal  trade  regulation  rule — preserv^ation 
of  consumers'  claims  and  defenses— is  attached  as  appendix  A  to  our 
statement,  and  can  easily  be  read  in  such  a  manner  as  to  raise  questions 
al)out  an  extraordinarv' number  of  lines  of  definition  and  coordination. 
These  have  been  laboriously  developed  by  the  State  legislatures,  the 
Xational  Conference  of  Commissioners  on  Uniform  State  Laws,  the 
American  Law  Institute,  and  innumerable  judicial  decisions,  all  of 
which  have  been  aiming,  with  a  high  degree  of  success,  at  giving  due 
regard  to  the  many  intricate  considerations  which  render  code  law 
workable. 

For  instance,  by  our  reading  of  the  rule,  it  would  make  it  impossible 
to  tell  if  a  check  were  a  negotiable  instrument  or  a  consumer  note  and 
thereby  threaten  the  entire  funds  transfer  system.  A  number  of  its 
1  )rovisions  would  undermine  the  bank  card  system  which  is  developing 
into  a  much-needed  substitute  for  the  present  and  ever  more  unwieldy 
collection  system.  It  is  possible  to  interpret  its  provisions  as  cutting  off 
the  right  of  a  buyer  to  sue  the  seller  for  contingent  claims  if  the  seller 
of  goods  holds  anote  related  to  a  purchase  instead  of  selling  the  note 
to  a  tliird  party.  ' ' :.  • 

These  examples,  with  regard  to  II.R.  20,  we  believe,  indicate  the 
1  »road  interpretations  that  the  FTC  is  already  applying  under  its  view 
of  its  legislative  rulemaking  authority  and  demonstrate  its  many  dan- 
gers and  pitfalls.  They  illustrate  why  we  consider  it  inadvisable  to 
terminate  the  exemption  of  banks  from  the  Commission's  authority. 

3.    CREATIOX   OF   PRIVATE  RIGHTS   OF  RECOVERY 

On  page  63  of  the  report  of  the  American  Bar  Association  Commis- 
sion To  ^tudy  the  Federal  Trade  Commission,  there  appears  an  outline 
of  how  FTCf  legislative  rulemaking  authority  could  be  pyramided  so 
that  its  orders  and  regulations  would  not  only  be  able  to  prevent  what 
the  Commission  considers  unfair  or  deceptive  but  also  to  create  private 
rights  of  recovery. 
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Obviously,  an  afrency's  inteipi-etation  of  a  statute  has  importance  for 
the  outcome  of  a  private  suit.  IToweAer.  it  is  quite  a  different  matter  to 
say  that  an  agency  can  generate  what  are  in  effect  new  rights  and 
degrees  for  recoveiy  that  are  of  its  own  making  and  enforceable  at 
private  suit. 

Under  H.R.  20.  new  liabilities  could  be  created  by  establishing  the 
Commission's  power  to  dictate  tlie  terms  of  contracts.  Tliis  is  exactly 
what  the  FTC  seems  to  be  driving  at  in  Preservation  of  Consumers^ 
Claims  and  Defenses,  which  would  require  that  debt  contracts,  per- 
haps even  including  direct  loans,  woulcl  require  the  creditor  to  be  re- 
sponsible equally  with  the  seller  for  defects  and  their  contractual  or 
toi-tious  results  up  to  the  "full  amount"'  of  the  obligation. 

Prior  to  turning  to  the  issue  of  the  new  powers  the  FTC  would  re- 
ceive to  regulate  banks,  we  would  add  to  the  aforementioned  fairly 
detailed  objections  that  title  II  of  H.R.  20  has  two  serious  general  and 
overridinor  shoii:<^omings. 

First,  at  a  time  when  Congress  is  occupied  with  devising  methods  for 
preserving  the  balance  inherent  in  the  doctrine  of  sejiaration  of  powers, 
it  seems  inadvisable  to  us  that  it  should  also  be  fashioning  sweej^ing 
delegation  of  actual  legislative  capabilities  to  a  commission  whose 
budget  and.  to  considerable  degree,  personnel,  is  subject  to  influence 
from  the  administration.  Indeed,  we  would  question  whether  massive 
erosion  of  Congress*  direct  control  over  national  legislation  into  a 
wholly  independent  body  would  be  of  assistance  in  restoring  the  "bal- 
ance of  power.-' 

One  can,  of  course,  note  that  the  Xational  Legislature  can  take  away, 
modify,  or  oversee  what  it  has  gi-anted.  That  truism,  however,  appears 
to  be  of  little  effect  with  respect  to  the  present  separation  situation,  and 
we  fail  to  see  how  H.R.  20  will  do  anything  but  contribute  to  the  rise  of 
executive,  albeit  "independent'*  commission-type,  authority. 

Second,  it  seems  ecpially  inopportune  to  abet  tlie  trend  tov.-ard  cen- 
tralization in  Washington.  A  gi'eat  deal  has  been  said  by  all  pai-ties  on 
the  ix)litical  spectnun  about  the  need  to  halt  the  flow  of  preemptive 
might  to  the  Xational  Capital.  We  can  tliink  of  few  statutes  which 
would  be  more  counter  to  the  hope  of  more  local  and  State  responsive- 
ness to  consumer  needs,  a  hope  which  a  glance  at  the  State  legislatures'^ 
docket  justifies,  than  H.R.  20. 

We  realize  that  the  issue  of  whether  the  Commission  already  has 
legislative  power  has  l>een  raised  in  the  Xationa]  Petrohum  Refner-fi 
case.  However,  it  does  not  seem  that  the  facts  of  the  case  are  so  broad 
that  an  eventual  ruling  in  favor  of  the  Commission*s  contention  that  it 
can  require  the  posting  of  octane  ratings  i]i  senice  s:tations  necessarily 
means  it  has  the  power  to  collapse  the  national  funds  transfer  system 
or  to  manipulate  the  terms  of  contracts.  On  the  other  hand.  H.R.  20, 
given  the  legislative  historv  Avhich  has  developed  around  it  and  its 
compauion  measure  in  the  Senate,  would  undoubtedly  provide  clear 
authorization  to  do  tliat.  For  that  reason,  regardless  of  the  outcome  of 
the  Naticmal  PetroJeinn  suit,  the  American  Bankers  AsvSociation  is 
opposed  to  a  delegation  as  broad  as  that  inherent  in  H.R.  20. 

With  respect  to  l)anking.  we  are  convinced  that  the  fiO-year-old  ex- 
emption contained  in  section  5  of  the  Fedei-al  Trade  Commission  Act 
should,  continue. 
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We  believe  this  provision  reflects  sound  public  policy  and  rests  on 
the  established  method  for  ovei'seeing  the  affairs  of  banking.  Prece- 
dents for  this  approach  are  numerous.  For  example,  when  the  full 
House  Interstate  and  Foreign  Commerce  Committee  reported  the 
Securities  Acts  Amendments  of  1964  to  the  floor,  the  report  recognized 
the  importance  of  identifying  '"ajipropriate"  Federal  bank  regulatory 
agencies  and  was  drafted  to  avoid  any  duplication  b}^  Federal  regula- 
tion agency.  The  report  stated : 

(a)  Banks — Banks  meeting  tbe  statutory  standards  would  lie  included  withiu 
the  coverage  of  H.R.  ()793.  However,  the  coniuiirtee  has  adopted  an  amendment 
(to  sec.  oie)  of  the  bill)  itroviding  that  the  administration  and  enforcement  of 
the  disclosure,  proxy,  and  insider  trading  provision  of  the  Securities  Exchange 
Act,  shall,  with  respect  to  hank  securities,  be  vested  in  the  appropriate  Federal 
bank  supervisory  agencies.  In  effect,  the  amendment  provides  that  in  the  adminis- 
tration and  enforcement  of  those  provisions,  the  Comptroller  of  the  Currency,  the 
Federal  Reserve  Board,  and  the  Federal  Deposit  lustirance  Corporation,  as  the 
ease  may  be.  shall  possess  the  same  powex-s.  functions,  and  duties  of  administra- 
tion and  enforcement  as  the  act  vests  in  the  Commission  with  respect  to  other 
issuers  of  securities. 

In  this  manner,  the  bill  would  extend  the  disclosure  protections  to  investors  in 
these  seciu'ities  and  at  the  same  time  would  avoid  any  duplication  of  adminis- 
tration liy  Federal  i-egttlatory  agencies.  As  introdticed.  the  bill  would  have  left 
such  powers,  duties,  and  functions  in  the  Commission  luitil  a  particular  Federal 
bank  agency  asked  for  a  delegation,  at  which  time  the  Commission  would  have 
been  required  to  delegate  such  powers,  functions,  and  duties  to  that  agency  with 
respect  to  banks  tinder  its  supervision. 

In  adition.  the  committee's  amendment  exi)ressly  authorizes  the  appropriate 
Federal  bank  stipervisory  agencies  to  make  such  rules  and  regulations  as  may 
Ite  neees.sary  for  the  execution  of  these  functions  and  none  of  the  rules,  regula- 
tions, forms,  or  orders  issued  or  adopted  by  the  Commission  under  the  act  shall 
in  any  way  he  binding  upon  such  agencies  (or  their  officers)  in  the  performance 
of  such  functitins.  Thus,  although  perhaps  redundant,  inclusion  of  the  above 
amendatory  language  serves  to  underscore  the  committee's  intention  that  the 
Commission's  rules  and  interiiretations  of  the  law  would  not  control  such  bank- 
ing agencies  in  the  performance  of  their  own  administrative  and  enforcement 
duties,  or  control  any  such  lianks  with  respect  to  such  functions. 

H.R.  20.  on  the  other  hand,  woidd  vest  authority  over  banks  in  tlie 
FTC  and  instruct  the  bank  supei"visory  agencies  to  enforce  the  legis- 
lative rules  of  the  Commission.  AVe  believe  this  arrangement  would 
undermine  tlu^  bank  regulatory  machinery. 

This  system  inchides  the  Federal  Reserve  Board,  the  Federal  r>c- 
posit  Insurance  Corporation,  and  the  Office  of  the  Comptroller  of 
the  Currency.  Supervision  from  the.se  sources  is  extensive.  It  involves 
yearly  examinations  that  are  geared  to  enfoiring  and  interpreting 
whole  codes  of  complex  laws  and  regidations  that,  in  their  total  legal 
and  practical  effects,  do  give  these  authorities  the  power  to  protect 
consumers  as  both  depositors  and  borrowers. 

The  list  of  codes  includes  the  National  Bank  Act,  Federal  Deposit 
Insurance  Act.  Federal  Reserve  Act,  Credit  Control  Act,  Truth  in 
Lending  Act,  Fair  Credit  Reporting  Act.  Financial  Institutions  Su- 
pervisory Act,  and  many  aspects  of  the  various  civil  rights  and  hous- 
ing acts.  Indeed,  all  told,  no  other  enterprises  are  subject  to  such 
concentrated  scrutiny  and  con.stant  supervision  as  are  banks. 

This  system  has  been  painstakingly  developed  for  the  last  century 
in  order  to  allow  the  key  economic  fimctions  that  are  centered  on 
deposits  and  the  loanable  pools  of  capital  generated  from  them  to  be 
regulated  by  officials  who  are  either  clearly  responsible  for  the  supply 
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and  placement  of  money  or  for  the  fundamental  soundness  of  the 
national  monetary  structure. 

H.E.  20  is  clearly  structured  to  give  the  FTC  authority  to  regulate 
a  vast  array  of  matters  that  heretofore  have  been  under  the  jurisdic- 
tion of  these  agencies.  Not  only  does  this  suggest  duplication,  it  also 
suggests  confusion.  For  instance,  the  funds  transfer  system,  which 
includes  checks,  bank  cards,  and  more  and  more  complex  electronic 
devices,  could  well  come  under  the  Commission ;  which  could  lead  to 
chaos. 

No  doubt  it  is  for  reasons  such  as  these  that  the  Chairmen  of  the 
Federal  Reserve  Board  and  the  Federal  Deposit  Insurance  Corpora- 
tion wrote  to  various  members  of  the  full  Interstate  and  Foreign 
Commerce  Committee  last  year  to  express  their  concern  over  the 
fonnula  being  proposed  in  H.R.  4809,  which  is  the  same  approach 
now  suggested  in  H.E.  20. 

Their  letters  are  attached  as  our  appendix  B. 

I  would  like  to  specifically  emphasize  and  quote  from  the  letter  of 
Chairman  Burns. 

However,  tbe  Board  believes  that  a  single  bank  supervisory  agency,  as  op- 
posed to  the  Federal  Trade  Commission,  should  be  given  rulemaking  authority 
over  federally  supervised  financial  institutions. 

"WHiile  their  alternate  solutions  to  the  handling  of  the  jurisdictional 
problem  are  somewhat  ditTerent,  the  underlying  approach  is  the  same. 
That  is,  the  authority  to  protect  consumers  of  banking  services  from 
unfair  or  deceptive  acts  or  practices  should  be  vested  solely  in  the  fi- 
nancial sii]iervisors  as  was  done  in  the  case  of  the  Securities  Act 
Amendments  of  1964.  With  this  we  agree  and  would  point  to  the 
legislative  language  attached  to  the  letter  of  Senators  Sparkman  and 
Tower  to  Senator  Magnuson,  that  appears  as  appendix  C  to  our 
statement,  as  one  way  of  achieving  such  a  result. 

As  that  letter  explains,  there  was  some  doubt  after  S.  986  passed 
the  Senate  last  year  whether  the  banking  agencies  had  adequate  power 
to  protect  consumers,  and  clarification  might  be  needed.  Consequently, 
Senators  Sparkman  and  Tower  suggested  a  revision.  The  approach  is 
not  to  leave  the  banking  community  unregulated,  but  to  vest  clear 
regulatory  authority  in  those  agencies  having  responsibility  and  ex- 
pertise in  the  area. 

May  I  also  quote  partially  from  their  letter? 

However,  we  have  now  reviewed  the  matter  and  come  to  the  conclusion  that 
instead  of  merely  providing  an  exemption  for  these  financial  institutions  from 
these  provisions,  it  would  be  preferable  to  make  these  same  provisions  applicable 
to  the  activities  of  these  financial  institutions,  by  explicitly  vesting  the  authority 
to  issue  regulations  under  these  provisions  in  the  Federal  Reserve  Boai*d  and 
by  vesting  enforcement  powers  in  the  respective  financial  reg^^latory  agencies. 

Should  section  203  of  H.R.  20  remain  in  the  bill,  the  association 
believes  that  the  course  recommended  by  the  Chairmen  of  the  Federal 
Reserve  Board  and  the  Federal  Deposit  Lisurance  Corporation  is  the 
appropriate  one.  However,  we  do  not  believe  that  any  of  the  powers  of 
this  section  should  be  granted  to  the  Commission  because  we  do  not 
believe  that  any  agency  should  hn,YC  the  sort  of  unlimited  power  o^er 
coiiiinerce  that  is  contemplated  by  H.R.  20. 


255 

[Appendixes  A,  B,  and  C  to  Mr.  Smith's  statement  follow :] 

APPENDIX  A 

Federal  Trade  Commission 

preservation   of  consumers'   claims  and  defenses 

Notice  of  Public  Hearing  and  Opportunity  to  Submit  Data,  Views  or  Arguments 
Regarding  a  Revised  Proposed  Trade  Regulation  Rule 

The  Federal  Trade  Commission,  pursuant  to  ttie  Federal  Trade  Commission 
Act,  as  amended,  15  U.S.C.  41,  et  seq.,  and  the  provisions  of  Part  1,  Subpart  B 
of  the  Commission's  Procedures  and  Rules  of  Practice,  16  CFR  1.11,  et  seq.,  issued 
on  January  26,  1971  a  proposed  trade  regulation  rule  concerning  preservation  of 
buyers'  claims  and  defenses  in  consumer  installment  sales  (36  F.R.  1211).  Writ- 
ten comments  thereon  by  interested  parties  were  received  and  public  hearings 
were  held  in  New  York,  New  York  (June  7-9,  1971),  Chicago,  Illinois,  July  12- 
14,  1971)  and  Washington,  D.C.  (September  20-23,  1971).  See  36  F.R.  6592;  36 
F.R.  7865. 

Notice  is  hereby  given  that  the  Federal  Trade  Commission,  having  consid- 
ered the  record  produced  thereby,  issued  the  following  revised  proposed  rule 
pursuant  to  the  above-cited  authority  and  under  Section  553  of  Subchapter  II, 
Chapter  5,  Title  5,  U.S.  Code,  and  invites  interested  parties  to  submit  data,  views 
or  arguments. 

REVISED   PROPOSED   RULE 

Section  I.  For  purposes  of  this  rule,  the  following  definitions  shall  apply : 

(a)  Consumer  goods  or  services. — Goods  or  services  purchased  or  leased  pri- 
marily for  personal,  family,  or  household  purposes,  including  courses  of  instruc- 
tion or  training  regardless  of  the  purpose  for  which  they  are  taken. 

(b)  Seller. — Any  person,  partnership,  corporation  or  association  engaged  in 
the  retail  sale  or  lease  of  consumer  goods  or  services  to  a  consumer. 

(c)  Consumer. — Any  buyer  or  lessee  of  consumer  goods  or  services. 

(d)  Consumer  transaction. — Any  sale  or  lease  of  consumer  goods  or  services 
by  a  seller  to  a  consumer. 

(e)  Consumer  note.— Any  negotiable  promissory  note  or  other  negotiable  in- 
strument of  indebtedness,  or  any  retail  installment  contract  whether  negotiable 
or  nonnegotiable,  executed  by  a  consumer  in  connection  witli  a  consumer  trans- 
action. "Consumer  note"  shall  not  include  a  check  given  in  current  payment  of 
a  presently  due  consumer  obligation,  if  the  check  is  dated  at  or  before  the  date 
of  its  issuance,  or  at  the  time  of  its  issuance  is  post-dated  not  more  than  ten 
days,  and  collection  thereof  through  banking  channels  is  initiated  by  the  payee 
within  seven  days  of  the  date  of  the  check. 

(f)  Credit  card  issuer. — Any  person,  partnership,  corporation  or  association, 
including  a  bank,  which  by  agreement  extends  to  a  cardholder  the  right  to  use  a 
credit  card  in  connection  with  a  consumer  transaction. 

(g)  Cardholder.— Any  consumer  who  enters  into  an  agreement  with  a  credit 
card  issuer  extending  to  such  consumer  the  right  to  use  a  credit  card  in  con- 
nection with  a  consumer  transaction. 

(h)  Related  creditor. — Any  person,  partnership,  corporation  or  as^^ociation 
which  is  engaged  in  making  loans  to  consumers  to  enable  payment  to  be  made 
for  consumer  goods  or  services  and  which  either  participates  in  or  is  directly 
connected  with  the  consumer  transaction.  Without  limiting  the  scope  of  the  im- 
mediately preceding  language,  there  shall  be  a  rebuttable  presumption  that  a 
creditor  is  a  related  creditor  under  any  one  of  the  following  circumstances : 

(1)  the  creditor  is  a  person  related  by  blood  or  marriage  to  the  seller  or  to 
the  seller's  spouse. 

(2)  the  creditor  prepared,  supplied  or  furnished  the  seller  with  the  forms 
or  documents  used  to  evidence  or  secure  the  consumer  loan. 

(3)  the  seller  prepared,  supplied  or  furnished  the  creditor  with  the  forms  or 
documents  used  to  evidence  or  secure  the  consumer  loan. 

(4)  the  creditor  is  directly  or  indirectly  controlled  by,  under  common  con- 
trol of,  or  is  otherwise  aflBliated  with  the  seller. 
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(5)  the  creditor  and  the  seller  are  engaged  in  a  joint  venture  to  produce  con- 
sumer obligations  payable  either  directly  or  by  transfer  to  the  creditor. 

(6)  the  creditor  directly  or  indirectly  pays  the  seller  any  consideration  for 
the  referral  of  consumer  borrowers. 

(7)  the  seller  guaranteed  the  consumer  loan  or  otherwise  assumed  the  risk 
of  loss  by  the  creditor  upon  the  loan. 

(S)  the  creditor  made  five  or  more  loans  within  a  one-year  period  the  pro- 
ceeds of  which  were  used  in  transactions  with  the  same  seller  following  referral 
of  the  consumer  to  the  creditor  by  the  seller. 

(9)  (i)  the  creditor  knew  or  had  reason  to  know  that  the  loan  proceeds  would 
be  used  in  whole  or  in  substantial  part  to  pay  the  seller  for  an  obligation  of  the 
consumer,  and  (ii)  the  creditor  had  notice  that  the  seller  failed  or  refused  to 
perform  contracts  with  consumers,  or  failed  to  remedy  complaints  within  a  rea- 
sonable time. 

Section  II.  In  any  consumer  transaction  it  constitutes  an  unfair  and  deceptive 
act  or  practice  for  a  seller  to  : 

(a)  Obtain  a  consumer  note  and  fail  to  have  inscribed  upon  the  face  of  such 
note,  in  ten  point  bold  face  type,  the  following  statement : 

NOTICE— CONSUMER  NOTE 

It  is  agreed  that  any  holder  of  this  instrument  takes  this  instrument  subject 
to  all  claims  and  defenses  which  would  be  available  to  the  maker  in  an  action 
arising  out  of  the  contract  which  gave  rise  to  the  execution  of  this  instrument, 
notv.ithstanding  any  agreement  to  the  contrary.  Recovery  by  the  maker  under 
this  provision  shall  not  exceed  the  full  amount  of  this  instrument. 

(1>)  Take  or  receive  from  a  consumer  any  agreement,  contract  or  other  obliga- 
tion which  contains : 

(1)  Any  waiver  of  rights  or  remedies  with  respect  to  any  assignee  of  such 
agreement,  contract  or  other  obligation,  which  would  accord  to  such  assignee 
rights  and  remedies  superior  to  those  possessed  by  the  seller  with  whom  the 
consumer  dealt. 

(2)  Any  provision  by  which  the  consumer  agrees  not  to  assert  against  any  as- 
signee of  the  seller  a  claim  or  defense  arising  out  of  the  consumer  transaction, 
which  claim  or  defense  could  be  asserted  against  the  seller. 

(c)  Engage  in  such  a  transaction  financed  by  a  related  creditor  unless  the  fi- 
nancing arrangements  between  the  consumer  and  the  related  creditor  conform  to 
Section  11(e)  and  permit  the  consumer  to  maintain  against  the  related  creditor 
any  claim  or  defense  arising  out  of  the  consumer  transaction  up  to  the  full 
amount  financed. 

(d)  Enter  into  any  agreement,  contract  or  other  obligation  for  participation 
in  a  credit  card  plan  with  any  credit  card  issuer  who  : 

(1)  Takes  or  receives  from  a  cardholder  any  agreement,  contract  or  other  obli- 
gation, except  one  conforming  to  Section  11(b)  of  this  rule,  which  foutains  any 
provision  whereby  the  cardholder  agrees  not  to  assert  against  the  issuer  claims  or 
defense?  arising  out  of  consumer  transactions  arranged  with  the  issuer's  credit 
card,  up  to  the  full  amount  financed  with  the  credit  card  in  that  transaction. 

(2)  Places  any  time  limitation  on  the  rights  of  a  credit  card  holder  to  assert 
claims  or  defenses  arising  out  of  a  consumer  transaction  which  is  shorter  than 
the  period  in  which  payments  are  to  be  made  for  tlie  sale  or  lease  or  the  date 
of  final  delivery  of  the  goods  or  the  completion  of  the  furnishing  of  the  services, 
whichever  is  longest. 

(e)  Place  any  time  limitation  on  the  rights  of  a  consumer  to  assert  claims  or 
defenses  arising  out  of  a  consumer  transaction  which  is  shorter  than  the  period 
in  which  payments  are  to  be  made  for  the  sale  or  lease  or  the  date  of  final  de- 
livery of  the  goods  or  the  completion  of  the  furnishing  of  the  services,  whichever 
is  longest,  or  to  engage  in  a  consumer  transaction  financed  by  a  related  creditor 
where  the  financing  arrangements  specify  a  shorter  period  of  time  within  which 
the  consumer  may  raise  a  claim  or  defense. 

Section  III.  If  any  consumer  transaction  requires  or  involves  the  execution  of 
a  consumer  note  it  constitutes  an  unfair  and  deceptive  act  or  practice  for  a 
seller  to  fail  to  attach  to  the  consumer's  receipt  or  copy  of  the  contract  a  note 
in  the  same  language  (e.g.,  Spanish)  as  that  principally  used  in  the  consiimer 
transaction  containing  the  following  information  and  statements : 
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KEEP    THIS    ZS'OTICE    OF    YOUR    RIGHTS 

You  have  just  signed  a  CONSUMER  NOTE.  It  may  be  .sold  to  a  bank  or 
finance  company.  If  so,  you  will  make  payments  to  that  bank  or  finance  com- 
pany, not  to  the  seller.  Keep  your  copy  of  the  Consumer  Note  with  this  Notice. 
-  You  have  the  right  to  expect :  to  receive  the  goods  or  services  promised ;  that 
tiie  seller  will  fix  any  defects  he  promised  to  fix;  service  on  the  product  if 
promi>ied  by  the  seller;  that  the  seller  will  come  through  on  his  part  of  the 
bargain. 

If  you  can  prove  your  rights  were  violated,  you  have  the  right :  to  refuse 
payment;  to  sue  for  money  already  paid;  to  tell  your  side  of  the  story  in  court 
if  you  are  sued  for  nonpayment. 

It  will  be  easier  to  prove  your  rights  were  violated  if:  You  complain  to  the 
seller  as  soon  as  possible  after  you  find  fault  with  the  goods  or  services.  Keep 
a  copy  of  your  letter,  or  take  a  friend  if  you  comi)lain  in  person.  You  ask  the 
seller' to  make  good  on  his  promise  and  he  does  not.  Keep  a  copy  of  your  letter, 
or  take  a  friend  if  you  complain  in  person.  You  can  show  the  seller  has  gone 
out  of  business  or  cannot  be  located.  You  keep  all  receipts,  repair  bills,  and  other 
papers. 

If  vou  have  any  questions  about  your  rights,  get  in  touch  with :  a  law.yer ; 
your  local  legal  aid  society ;  your  local  or  state  Consumer  Protection  Oflice ; 
Vour  neighborhood  legal  services  oflSce  ;  your  small  claims  court. 

The  law  stands  behind  you.  Nothing  you  sign  will  cause  you  to  lose  these 

rights. 

The  Federal  Trade  Commission  requires  that  this  notice  be  given  to  you. 
This  notice  applies  only  to  the  goods  or  services  you  bought  when  you  got  this 
notice. 

The  data,  views,  arguments  and  comments  received  concerning  the  revised 
proposed  rule,  together  with  the  transcript  of  hearings,  will  be  available  for 
examination  during  regular  business  hours  in  the  Division  of  Legal  and  Public 
Records.  Room  130,  Federal  Trade  Commission,  Washington,  D.C.  All  such 
statements  will  be  considered  by  the  Commission  before  final  action  is  taken 
in  this  matter. 

Comments  are  invited  with  respect  to  any  aspect  of  this  revised  proposed 
rule,  but  the  Commission  invites  comment  particularly  with  respect  to  the 
following ; 

1.  Waivers  of  claims  and  defenses  in  credit  card  contracts  (Section  11(d)  of 

the  rule). 

2.  Interlocking  sales-loans  transactions,  or  "related  creditors"  (Sections  1(h) 

and  11(c)  of  the  rule). 

3.  Scope  of  the  term  "full  amount". 
Issued  :  .January  5,  1973.  By  the  Commission. 

Charles  A.  Tobin,  Secretary. 

(Note:  Commission  Interpretation. 

(a)  "Seller":  The  Commission  deems  the  definition  of  "Seller"  in  Section 
1(b)  of  this  rule  to  include  any  person  engaged  in  consumer  sales  in  commerce, 
whether  at  a  permanent  place  of  business,  door-to-door,  or  otherwise. 

(b)  "Inscribed":  The  Commission  deems  the  requirement  in  Section  11(a) 
that  th*-  seller  have  the  Notice  "inscribed"  on  the  face  of  consumer  notes, 
to  include  legible  conspicuous  stamping,  overprinting  or  overstamping  of  forms 
on  hand,  where  necessary  to  comply  with  the  provisions  of  the  rule. 

(c)  "Full  Amount"  :  The  Commission  interprets  the  words  "full  amount"  to 
include  all  finance  charges,  interest,  pre-paid  interest,  charges  for  life  insurance, 
and  any  other  fees,  charges,  or  costs  imposed  upon  the  consumer  in  connection 
with  the  financing  of  the  consumer  transaction.) 

Interested  persons  are  hereby  invited  to  file  written  data,  views  and  argu- 
ments concerning  the  revised  proposed  rule,  addressed  to :  Assistant  Director, 
Division  of  Rules  and  Guides,  Bureau  of  Consumer  Protection.  Federal  Trade 
Commission,  Pennsylvania  Avenue  and  Sixth  Street,  N.W.,  Washington.  D.C. 
20.5S0,  on  or  before  March  5.  1973.  Such  persons  are  urged  to  express  approval 
or  disapproval  of  the  revised  proposed  rule  or  to  recommend  further  modification, 
and  to  make  statements  as  full  as  they  wish.  To  the  extent  possible,  persons 
wishing  to  file  written  presentations  in  excess  of  tw-o  pages  .should  submit 
twenty  copies. 
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All  interested  persons  are  also  given  notice  of  opportunity  to  orally  present 
data,  views  or  arguments  with  respect  to  the  revised  proposed  rule  at  a  public 
hearing  to  be  held  commencing  at  10  a.m.,  e.s.t.,  each  day,  March  12  through 
March  16,  1973,  in  Room  532  of  the  Federal  Trade  Commission  Building,  Penn- 
sylvania Avenue  at  Sixth  Street,  N.W.,  Washington,  D.C. 

Any  person  desiring  to  orally  present  his  views  at  the  hearing  should  so 
inform  the  Assistant  Director  for  Rules  and  Guides  not  later  than  March  5, 
1973,  and  state  the  estimated  time  required  for  his  oral  presentation.  Reasonable 
limitations  upon  the  length  of  time  alloted  to  any  person  may  be  imposed.  Addi- 
tionally, any  party  planning  to  deliver  a  prepared  statement  at  the  hearing 
should  file  such  statement  with  the  Assistant  Director  for  Rules  and  Guides 
on  or  before  March  5,  1973. 

KEEP   THIS    NOTICE   OF   YOUR   BIGHTS 

You  have  just  borrowed  money  to  make  this  purchase  from  a  bank  or  finance 
company.  You  make  payments  to  the  bank  or  finance  company,  not  to  the  seller. 

You  have  the  right  to  expect :  to  receive  the  goods  or  services  promised  ; 
that  the  seller  will  fix  any  defects  he  promised  to  fix;  service  on  the  product 
if  promised  by  the  seller;  that  the  seller  will  come  through  on  his  part  of  the 
bargain. 

If  you  can  prove  your  rights  were  violated,  you  have  the  right:  to  refuse 
payment ;  to  sue  for  money  already  paid ;  to  tell  your  side  of  the  story  in  court 
if  you  are  sued  for  nonpayment. 

It  will  be  easier  to  prove  your  rights  were  violated  if:  You  complain  to  the 
seller  as  soon  as  possible  after  you  find  fault  with  the  goods  or  services.  Keep 
a  copy  of  your  letter,  or  take  a  friend  if  you  complain  in  person.  You  ask  the 
seller  to  make  good  on  his  promise  and  he  does  not.  Keep  a  copy  of  your  letter, 
or  take  a  friend  if  you  complain  in  person.  You  can  show  the  seller  has  gone 
out  of  business  or  cannot  be  located.  You  keep  all  receipts,  repair  bills,  and 
other  papers. 

If  you  have  any  questions  about  your  rights,  get  in  touch  with:  a  lawyer; 
your  local  legal  aid  society;  your  local  or  state  Consumer  Protection  Office; 
your  neighborhood  legal  services  office  ;  your  small  claims  court. 

The  law  stands  behind  you.  Nothing  you  sign  will  cause  vou  to  lose  these 
rights. 

The  Federal  Trade  Commission  requires  that  this  notice  be  given  to  vou. 
This  notice  applies  only  to  the  goods  or  services  you  bought  when  you  got  this 
notice. 

Section  IV.  If  any  consumer  transaction  is  financed  by  a  related  creditor  it  con- 
stitutes an  unfair  and  deceptive  act  or  practice  for  a  seller  to  fail  to  attach  to  the 
consumer's  receipt  or  copy  of  the  contract  a  notice  in  the  same  language  (e.g., 
Spanish)  as  that  principally  used  in  the  consumer  transaction  containing  the 
following  information  and  statements  : 

APPENDIX  B 

Federal  Deposit  Insurance  Corporation, 

Washington,  D.C,  March  23,  1972. 
Hon.  John  E.  Moss, 

Chairman,  Suhcotmnittee  on  Commerce  and  Finance.  House  Committee  on  Inter- 
state and  Foreign  Commerce,  House  of  Representatives,  Washington,  D.C. 

Dear  Chairman  Moss  :  It  is  our  understanding  that  vour  Subcommittee  is 
presently  considering  S.  986,  92d  Congress,  a  bill  "To  provide  disclosure  standards 
for  written  consumer  product  warranties  against  defect  or  malfunctions  ;  to  define 
Federal  content  standards  for  such  warranties  ;  to  amend  the  Federal  Trade  Com- 
mission Act  in  order  to  improve  its  consumer  protection  activities  ;  and  for  other 
puriJoses."  Title  II  of  the  bill  would  amend  the  Federal  Trade  Commission  Act  to 
expand  FTC  jurisdiction  over  unfair  trade  practices  and  give  it  additional  en- 
forcement tools  and  legislative  rulemaking  authority  in  this  area. 

Banks  are  presently  exempt  from  the  FTC's  unfair  trade  practice  jurisdiction 
pursuant  to  section  5(a)  (6)  of  the  FTC  Act  (15  U.S.C.  45(a)  (6) ).  Section  211 
of  the  bill  provides  that  "nothing  in  this  title  shall  be  construed  to  give  the  Com- 
mission authority  over  .  .  .  any  financial  institution  which  is  subject  to  regula- 
tion by  the  Federal  Deposit  Insurance  Corporation  .  .  .  against  acts  or  prac- 
tices unfair  or  deceptive  to  consumers."  Although  we  are  of  the  opinion  that  the 
Corporation  presently  has  adequate  authority  to  issue  regulations  defining  and 
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prohibiting  unfair  business  practices  by  insured  banks,  there  admittedly  is  no 
specific  authority  to  this  effect  in  the  Federal  Deposit  Insurance  Act. 

In  order  to  clarify  the  exemptive  scope  of  section  211  and  to  provide  the  Fed- 
eral bank  regulatory  agencies  with  a  clear  congressional  mandate  to  regulate  un- 
fair practices  by  banks,  the  Corporation  would  strongly  urge  amending  section  211 
of  the  bill  to  provide  as  follows  : 

•'Wherever  used  in  section  S  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C. 
IMS),  the  phrase  'unsafe  or  unsound  practices'  shall  be  deemed  to  include  any 
acts  or  practices  determined  by  the  appropriate  Federal  banking  agency  to  be 
unfair  or  deceptive  to  consumers." 

As  so  amended,  the  bill  would  specifically  authorize  the  Federal  bank  regula- 
tory agencies  to  utilize  their  administrative  enforcement  powers  to  prevent  banks 
from  engaging  in  practices  determined  to  be  unfair  or  deceptive.  Their  sub- 
stantive jurisdiction  with  re.spect  to  unfair  or  deceptive  practices  by  banks  would 
thereby  be  made  essentially  coextensive  with  the  similar  jui'isdictipn  exercised 
by  the  FTC  with  respect  to  nonbank  business  activities.  Because  of  the  unique 
character  of  the  banking  business  and  the  special  expertise  which  the  Federal 
bank  regulatory  agencies  have  developed  over  the  years  in  regulating  the  banking 
industry,  we  believe  that  the  amendment  suggested  above  is  clearly  the  most 
appropriate  manner  of  establishing  a  comprehensive  and  integrated  regulatory 
framework  for  policing  unfair  or  deceptive  practices  that  may  be  engaged  in  from 
time  to  lime  by  certain  banks. 

If  we  can  be  of  any  further  assistance  in  implementing  this  approach  or  in 
expanding  upon  ovir  views  in  this  connection,  please  do  not  hesitate  to  call  upon  us. 
Sincerely, 

Frank  Wille,  Clialrman. 


Chairman  of  the  Board  of  Governors, 

Federal  Reserve  System, 
Washington,  D.C,  July  13,  1912. 
Hon.  William  L.  Springer, 
Bouse  of  Representatives, 
Wdshiiujton,  D.C. 

Dear  Mr.  Springer  :  I  am  writing  in  response  to  your  request  for  comment  on 
H.R.  4809,  as  reported  to  the  full  Committee  by  the  Subcommittee  on  Commerce 
and  Finance.  The  bill  would  grant  the  Federal  Trade  Commission  power  to  issue 
rules  defining  unfair  or  deceptive  acts  or  practices,  and  would  direct  the  Federal 
banking  agencies  to  enforce  such  rules  as  to  financial  institutions  under  their 
jurisdiction. 

W^ith  regard  to  financial  institutions,  the  Board  has  considered  two  questions 
relating  to  such  legislation  :  first,  what  is  the  proper  locus  of  enforcement  author- 
ity ;  second,  what  is  the  proper  locus  of  rule-writing  authority  ? 

The  Board  believes  that  enforcement  authority  should  be  divided  among  the 
banking  agencies  (as  was  done  in  the  Truth  in  Lending  Act)  and  that  rule-writing 
authority  should  be  placed  in  a  single  banking  agency. 

Ideally,  i-ule-writing  authority  for  all  agencies,  banking  and  non-banking,  should 
be  placed  in  a  single  agency,  to  avoid  the  problems  of  possibly  conflicting  niles  as 
to  what  may  be  "unfair  or  deceptive"  acts  or  practices,  particularly  where  the 
same  classes  of  creditors  are  involved.  However,  the  Board  believes  that  a  single 
bank  supervisory  agency  (as  opposed  to  the  Federal  Trade  Commission)  should 
be  given  rule-writing  authority  over  Federally-supervised  financial  institutions. 
While  this  would  involve  division  of  rule-writing  authority  between  two  agencies, 
the  two  would  be  concerned  with  different  classes  of  creditors,  and,  to  a  certain 
extent,  different  trade  practices.  Thi'ough  their  long  experience  with  the  unique 
character  of  financial  institutions,  the  Federal  bank  supervisory  agencies  have 
developed  the  requisite  background  and  expertise  to  formulate  rules  sensitive  to 
the  complex  roles  of  these  institutions  in  the  national  economy. 

One  consideration  which  motivates  the  Board  to  recommend  that  Congre.ss 
provide  a  banking  agency  with  the  authority  to  write  rules  for  Federally  super- 
vised financial  institutions  in  dealing  with  consumers  is  the  rapid  change  taking 
place  in  the  payments  system.  Financial  institutions  are  currently  in  the  transi- 
tional stage  between  the  use  of  checks  for  the  settlement  of  accounts  and  an 
electronic  payments  system.  A  number  of  innovations  promise  to  become  a  part 
of  the  future  system  of  electronic  pa.vments,  including  credit  cards  and  point-of- 
sale  terminals  for  on-line  computer  operation.  There  is  no  question  that  con- 
sumers will  be  the  ultimate  beneficiaries  of  the  changes  that  are  beginning  to 
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be  made  in  the  payments  field,  but  in  this  critical  transitional  phase  where  the 
filial  shape  of  the  system  is  still  unclear,  regulatory  action  must  be  carefully 
designed  to  reflect  both  the  legitimate  interests  of  consumers  and  the  concurrent 
need  that  financial  institutions  be  allowed  to  proceed  with  their  innovations  and 
experiments  leading  toward  the  new  payments  system. 

The  surest  way  for  this  objective  to  be  served,  we  believe,  is  for  Congress  to 
give  a  single  banking  agency  the  authority  to  write  rules  against  unfair  and 
deceptive  consumer  practices  in  the  financial  institution  field. 
Sincerely  yours, 

Arthur  F.  Burns. 
APPENDIX  C 

United  States  Senate, 
Committee  on  Banking,  Housing  and  Urban  Affairs, 

Washington,  D.C.,  February  20,  1973. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  On  various  occasions  during  the  92nd  Congress  we  dis- 
cussed the  provisions  of  the  Federal  Trade  Commission  Improvement  Act  (Title 
II  of  S.  986),  as  they  might  be  applicable  to  federally  supen'ised  financial  insti- 
tutions such  an  banks,  savings  and  loan  associations,  and  credit  unions,  which 
institutions  are  under  the  jurisdiction  of  the  Committee  on  Banking,  Housing 
and  Urban  Affairs.  These  discussions  culminated  in  the  statement  in  the  Com- 
mittee Report  (Senate  Report  92-269,  p.  3)  that  the  amendments  would  not 
disturb  the  exemption  for  banks  contained  in  Section  5  of  the  Federal  Trade 
Commission  Act,  and  in  Section  211  of  the  bill  as  added  on  the  floor  of  the  Senate. 

"Section  211.  Nothing  in  this  title  shall  be  construed  to  give  the  Commission 
authority  over  the  Federal  National  Mortgage  Association,  the  National  Corpora- 
tion for  Housing  Partnerships  or  any  financial  institution  which  is  subject  to 
regulation  by  the  Federal  Deposit  Insurance  Corporation,  the  Federal  Savings 
and  Loan  Insurance  Cori^oration,  the  National  Credit  Union  Administration  or 
the  Federal  Home  Loan  Bank  Board  against  acts  or  practices  unfair  or  decep- 
tive to  consumers." 

Further  examination  of  Section  211  discloses  that  it  is  not  clear  whether  (1) 
it  provides  a  complete  exemption  for  the  financial  institutions  listed  in  that 
section  or  (2)  it  merely  provides  an  exemption  to  the  extent  that  the  agencies 
listed  have  authority  to  issue  regulations  prohibiting  acts  or  practices  unfair 
or  deceptive  to  consumers. 

As  you  will  recall,  the  principal  basis  for  our  view  that  the  new  provisions 
of  the  Federal  Trade  Commission  Improvements  Act  are  not  necessary  in  the 
case  of  the  activities  of  financial  institutions  under  the  jurisdiction  of  this  Com- 
mittee is  the  fact  that  this  Committee  has  proposed  and  brought  about  enactment 
of  much  legislation  dealing  specifically  with  most  of  the  areas  in  which  these 
institutions  deal  with  consumers.  Examples  are :  the  Truth  in  Lending  Act, 
including  the  related  restrictions  on  garnishment  and  prohibitions  on  extortionate 
loans :  the  Fair  Credit  Reporting  Act  and  the  related  prohibition  on  mailing  of 
unsolicited  credit  cards.  The  restrictons  on  interest  rates  which  may  be  charged 
consumers  contained  in  various  State  and  Federal  statutes  also  cover  many  of 
the  problem  areas.  You  will  also  recall  that  last  year  this  Cbmmittee  reported, 
and  the  Senate  passed,  a  bill  (  S.  652)  containing  many  provisions  designed  to 
protect  consumers  in  the  field  of  credit  billing,  though  no  action  was  taken  on 
the  bill  by  the  House.  In  addition,  of  course,  the  supervisory  process,  and  the 
related  restrictions  on  unsafe,  unsound,  and  unlawful  banking  practices  in  the 
Financial  Institutions  Supervisory  Act  provide  substantial  protection  for  con- 
sumers in  dealing  with  these  institutions. 

It  seems  clear  that  if  the  Federal  Trade  Commission  is  to  be  given  authority 
to  issue  and  enforce  rules  designed  to  provide  general  protection  against  acts 
or  practices  unfair  or  deceptive  to  consumers,  this  authority  will  conflict  seriously 
with  the  authority  conferred  on  the  Federal  Reserve  Board  under  the  Truth 
in  Lending  Act  and  with  the  authority  of  the  agencies  supervising  banks,  savings 
and  loan  associations,  and  credit  unions  under  the  many  statutes  applicable  to 
them. 

This  was  the  reason  for  our  earlier  agreement  that  the  new  authority  given 
to  the  Federal  Trade  Commission  by  Title  II  of  S.  989  should  not  be  applicable 
to  the  financial  institutions  supervised  by  other  Federal  regulatory  agencies. 
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However,  we  have  now  reviewed  the  matter  and  come  to  the  conclusion  that, 
instead  of  merely  providing  an  exemption  for  these  financial  institutions  from 
these  provisions,  it  would  be  preferable  to  make  these  same  provisions  applicable 
to  the  activities  of  these  financial  institutions,  by  explicitly  vesting  the  authority 
to  issue  regulations  under  these  provisions  in  the  Federal  Reserve  Board  and  by 
vesting  enforcement  powers  in  the  respective  financial  regulatory  agencies.  This 
is  the  method  by  which  the  Truth  in  Lending  Act  has  been  administered  and 
has  proven  itself  to  be  a  successful  one.  Letters  are  attached  supporting  the 
concept  of  conferring  jurisdiction  in  this  matter  on  the  financial  z-egulatory 
agencies  from  Chairman  Arthur  F.  Burns  of  the  Federal  Reserve  Board,  Chair- 
man Frank  Wille  of  the  Federal  Deposit  Insurance  Corporation,  and  former 
Chairman  Preston  Martin  of  the  Federal  Home  Loan  Bank  Board.  A  draft  of 
a  proposal  to  accomplish  this  objective  is  also  attached,  as  are  the  relevant  por- 
tions of  Senate  Report  92-269  and  the  Congressional  Record.  We  would  also 
note  that  Senator  Bennett,  formerly  the  Ranking  Minority  Member  of  this  Com- 
mittee, who  earlier  participated  in  seeking  the  amendment  of  the  Act,  supports 
this  revised  approach. 

We  would  therefore  hope  that  your  Committee  would  include  the  attached 
amendment  as  a  substitute  for  Section  211  of  the  bill  as  it  was  passed  by  the 
Senate  last  year,  when  you  consider  this  measure  again  this  year. 
Sincerely  yours, 

John  Sparkman, 

Chairman. 
John  Tower, 
Ranking  Minority  Member. 

Enclosures. 

Sec.  211.  (a)  The  provisions  of  this  title  insofar  as  they  apply  to  or  affect  any 
financial  institution  shall  be  carried  out  in  accordance  with  rules  and  regulations 
prescribed  by  the  Board  of  Governors  of  the  Federal  Reserve  System.  The  powers, 
functions,  and  duties  of  the  Commission  under  this  title  to  issue  rules  (including 
procedural  and  legislative  rules)  and  regulations  applicable  to  financial  institu- 
tions are  vested  in  the  Board. 

(b)  The  powers,  functions,  and  duties  of  the  Commission  under  this  title  to 
enforce  compliance  by  any  financial  institution  with  the  requirements  of  this 
title  are  vested  in — • 

(1)  the  Comptroller  of  the  Currency,  if  the  institution  is  a  national  bank  or  a 
bank  operating  under  the  Code  of  Law  of  the  District  of  Columbia  ; 

(2)  the  Board  of  Governors  of  the  Federal  Reserve  System,  if  the  institution 
is  a  member  bank  of  the  Federal  Reserve  System  (other  than  a  bank  referred 
to  in  clause  (1) )  ; 

(3)  the  Board  of  Directors  of  the  Federal  Deposit  Insurance  Corporation,  if 
the  institution  is  a  bank  the  deposits  of  which  are  insured  by  such  corporation 
(other  than  a  bank  referred  to  in  clause  (1)  or  (2) )  ; 

(4)  the  Federal  Home  Loan  Bank  Board,  if  the  institution  is  a  member  of  a 
Federal  Home  Loan  Bank  or  the  accounts  of  which  are  insured  by  the  Federal 
Savings  and  Loan  Insurance  Corporation  ;  and 

(5)  the  Administrator  of  the  National  Credit  Union  Administration,  if  the 
institution  is  a  credit  union  the  accounts  of  which  are  insured  by  said 
Administrator. 

(c)  As  used  in  this  section,  the  term  "financial  institution"  means — 

(1)  any  bank  the  deposits  of  which  are  insured  by  the  Federal  Deposit  In- 
surance Corporation ; 

(2)  any  saving  and  loan  association  the  accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance  Corporation  ; 

(3)  any  thrift  or  home  financing  institution  which  is  a  member  of  a  Federal 
Home  Loan  Bank  ;  and 

(4)  any  credit  union  the  accounts  of  which  are  insured  by  Administrator  of  the 
National  Credit  Union  Administration. 

Mr.  EcKHARDT.  Mr.  Ware,  do  j^oii  have  questions  ? 
Mr.  Ware.  I  have  one  question,  at  least  at  this  moment. 
Do  yon  have  a  definition  of  "consumer"  to  suggest  in  connection  with 
your  comment  ? 
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Mr.  Smith.  Our  suggestion  is  that  there  be  clarification  of  that 
definition,  and  we  woukl  be  happy  to  submit  a  proposed  definition  in 
ivriting  to  the  committee,  certainly. 

Mr.  Ware.  I  think  it  might  be  helpful  for  the  record  if  it  could  be 
submitted  for  that  purpose. 

Mr.  EcKHARDT.  Without  objection,  the  record  will  be  kept  open  for 
that  purpose. 

[The  following  information  was  received  for  the  record :] 

Proposed  Definition  of  Consumer 

A  natural  person  who  acquires,  or  attempts  to  acquire,  goods  or  services  pri- 
marily for  personal,  family,  or  household  purposes. 

Mr.  Ware.  That  is  all  I  have  at  the  moment. 

Mr.  Eckhardt.  Mr.  Smith,  I  believe  you  addressed  your  testimony 
broadly  to  three  different  questions,  the  last  of  which  was,  of  course, 
the  question  of  certain  authority  in  this  act  given  to  the  Federal  Trade 
Commission  to  go  into  the  area  of  banking. 

I  think  you  discussed  a  question  of  preemption.  I  think  first  off,  you 
were  discussing  the  question  of  the  rulemaking  process  generally  as 
applied  to  the  Federal  Trade  Commission. 

I  would  like  to  ask  you  a  few  questions  on  that  first  point  at  this 
time,  setting  aside  for  the  moment  whether  or  not  the  act  should  go 
into  an  area  that  has  been  traditionally  considered  regulated  separately 
in  tlie  field  of  banking. 

Wlien  such  wide  and  pervasive  words  of  art  as  unfair  and  deceptive 
are  used  in  an  ad  hoc  case-by-case  basis,  is  the  case-by-case  approach  not 
more  likely  to  be  offensive  to  a  sense  of  justice  in  the  process  of  matters 
with  a  foreknowledge  of  what  it  prohibited  and  what  is  not  prohibited 
than  would  be  provisions  like  those  in  IT.R.  20  which  provide  a  rather 
carefully  controlled  process  of  establishing  rules  and,  as  I  understand 
the  provision  of  PI.R.  20,  rules  within  the  confines  of  these  broad  words 
"unfair  and  deceptive." 

I  think  you  may  disagree  with  that  proposition  in  some  of  your  testi- 
mony but  for  the  moment  let  us  assume  that  the  act  does  not  expand  the 
Federal  Trade  Commission's  meaning  to  create  new  substantive  law 
but  merely  to  act  within  the  parameters  of  the  terms  "unfair"  and 
"deceptive"  and  calls  upon  the  Federal  Trade  Commission  to  define 
those  terms  with  respect  to  specific  applications. 

Do  you  not  feel  that  for  the  Federal  Trade  Commission  to  make  rules 
under  these  restraints  might  actually  afford  a  fairer  process  with  more 
prior  notice  to  those  Avho  are  regulated  by  section  5  of  the  Federal 
Trade  Commission  Act  ? 

Mr.  Smith.  If  I  can  break  that  question  down  just  a  little  bit 

Mr.  Eckhardt.  I  wish  you  would.  I  think  I  stated  it  in  a  rather  com- 
plicated and  disjointed  way. 

Mr.  Smith.  Being  bankers  obviously  we  have  no  quarrel  with  trying 
to  control  unfair  and  deceptive  practices.  Our  concern  is  how  it  is  ap- 
plied in  our  area,  and  our  area  being  in  the  business  of  banking,  these 
broad  powers  of  control  could  affect  our  processing  of  checks.  The 
definition  of  consumer  note,  for  instance 

Mr.  Eckhardt.  Could  we  use  an  example  there  and  I  hope  I  am  not 
breaking  your  train  of  thought,  and  if  I  am  please  proceed  without 
interruption,  but  the  rule  of  the  Federal  Trade  Commission  which  is 
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now  propounded  to  require  where  paper  constitutes  credit  purchases 
that  such  be  designated  on  the  paper  as  such  which,  of  course,  would 
have  the  effect  of  making  it  nonnegotiable.  That  would  be  an  example 
of  what  you  are  talking  about. 

Mr.  Smith.  That  is  correct,  and  if  you  could  define  that  paper  as, 
for  example,  a  conditional  sales  contract  which  I  think  many  people 
consider  that  being  the  most  outstanding  example  of  a  consumer  note 
and  not  include  direct  loans,  for  instance,  and  not  include  checks  by 
trying  to  cjualify  them  in  any  way. 

That  kind  of  clarification  might  in  fact  have  some  benefit  to  con- 
sumers but  in  both  those  proposed  regulations  and  reflected  in  or  con- 
cern on  this  law  is  that  the  Federal  Trade  Commission  not  having  that 
expertise  to  identify  those  areas  of  proper  control  and  proper  applica- 
tion of  their  rulemaking  authority  would  in  fact  impinge  our  ability 
to  handle  the  normal  function  of  banking. 

Mr.  EcKiiARDT.  You  are  saying  now  if  that  bill  were  put  into  effect 
without  H.R.  20  being  in  effect  you  v.ould  not  be  threatened  as  much 
because  clearly  the  Federal  Trade  Commission's  reach  would  not  ex- 
tend to  the  bank.  It  would  only  extend  to  the  retailer? 

Mr.  Smith.  Yes,  sir,  that  is  our  opinion.  We  have  filed  some  objec- 
tion to  that  bill,  however,  because  of  its  indirect  effect  on  the  bank  and 
its  lack  of  clarity. 

Mr.  EcKHARDT.  In  some  of  my  questions  to  the  witnesses  yesterday 
I  disagreed  on  that  point.  Were  you  here  at  that  time  ? 

Mr.  Smith.  No,  sir.  I  was  not. 

Mr.  EcKHAr.DT.  It  seems  to  me  a  proper  reading  of  the  Federal  Trade 
Commission  rule  is  that  the  definition  of  certain  types  of  instruments 
like  checks  which  are,  for  instance,  postdated  more  than  10  days  or 
checks  which  are  possibly  held  for  a  period  of  longer  than  60  days  be- 
fore clearance  is  attempted  that  all  of  these  definitions,  particularly 
read  in  light  of  the  Federal  Trade  Commission's  limitations  of  power, 
are  actually  addressed  to  the  retailer  and  simply  to  find  the  instrument 
upon  which  he  must  insert  the  notice  which,  of  course,  destroys  the 
negotiability  of  the  instrument. 

I  would  not  think,  considering  the  restraints  on  the  Federal  Trade 
Commission  under  its  own  act  that  it  M'Oiild  go  beyond  that.  For  in- 
stance, it  would  seem  to  me  any  instrument  which  is  a  negotiable  instru- 
ment upon  its  face  in  the  hands  of  an  innocent  purchaser  for  value,  a 
purchaser  in  due  course  for  value,  would  still  be  a  negotiable  instru- 
ment without  any  constraint  applied  to  it  by  the  Federal  Trade  Com- 
mission. 

Mr.  Smith.  That  is  a  position  we  would  certainly  like  to  think  was 
the  absolute  case. 

Mr.  Eckhardt.  If  that  were  true  and  if  that  were  the  proper  lim- 
itation of  the  Federal  Trade  Commission's  authority,  can  you  see  any- 
thing wrong  with  it? 

Mr.  Smith.  Yes,  sir,  I  do.  The  fact  that  the  ultimate  impact  is  on 
the  bank  or  the  lender  or  the  holder  of  that  instrument 

Mr.  Eckhardt.  How  is  it  ? 

Mr.  Smith.  If  the  merchant  were  no  longer  in  business  and  it  was 
established  in  fact  that  the  check  had  been  held  more  than  7  days  or 
in  fact  postdated  more  than  10  days,  technically  and  properly  it  was 
not  a  proper  consumer  note,  then  the  holder  of  this  check,  in  this  case 
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the  bank,  would  be  the  ultimate  responsibility  and  we  would  have  the 
financial  loss. 

Mr.  EcKHARDT.  I  would  not  think  so.  I  would  think  he  would  be 
a  holder  in  due  course. 

I  think  what  the  Federal  Trade  Commission  is  trying  to  get  at  is 
a  situation  like  this :  In  the  first  place,  the  Federal  Trade  Commission 
is  very  probably  saying  when  you  accept  a  note  or  something  which 
has  the  effect  of  creating  a  liability  payable  in  the  future  for  consumer 
goods,  that  note  should  not  only  be  conditions  when  enforced  in  your 
hands  on  your  having  complied  with  the  contract  of  sale  but  notice 
should  be  given  on  that  note  to  anyone  who  may  purchase  it  and  will 
l)ermit  the  same  defenses  on  the  part  of  tlie  purchaser  that  prev^ailed 
upon  the  original  seller  of  the  goods. 

Tliat  seems  quite  reasonable  to  me  and  it  makes  quite  an  oppressive 
situation  that  has  existed  in  trade  where,  as  a  device  to  avoid  defenses 
of,  for  instance,  fraud,  failure  to  deliver,  violation  of  an  implied  war- 
ranty of  suitability  for  use,  the  seller  uses  a  device  of  selling  what 
purports  to  be  a  negotiable  instrument  some  time  to  a  more  or  less 
fictitious  purchaser  of  the  note. 

This  has  been  spurious  enough  in  Canada  to  address  a  specific  act. 
I  know  it  is  in  effect  whether  by  act  or  statute  it  has  been  serious 
enough  to  be  so  addressed.  Don't  you  recognize  that  is  a  serious  con- 
cern of  the  Federal  Trade  Commission? 

Mr.  Smith.  Yes,  I  do  and  to  the  degree  a  note,  whereby  you  are 
passing  title  or  reservation  of  title  or  identifying  the  goods  purchased 
and  it  can  be  identified  and  should  be  identified  that  any  hokier  of  that 
note  should  be  aware  of  it,  that  there  were  goods  or  title  reservations 
or  other  terms  of  the  note,  certainly  that  has  logic  to  us  that  properly 
defined  and  proper  enforcement  makes  a  lot  of  sense. 

jMr.  EcKHARDT.  I  think  so. 

Mr.  Smith.  The  real  concern  I  have  is  when  you  get  into  the  area 
of  less  definitive  description  of  notes.  For  instance,  a  check  is  used  to 
obtain  goods.  If  a  person  comes  in  w^ith  a  payroll  check,  buys  some- 
thing and  receives  back  cash,  the  payee  on  that  check  would  be  the 
buyer  himself,  whereas  the  payee  on  a  check  he  might  write  to  the 
rp.erchant  Avould  be  the  seller.  The  monetary  collection  system  that 
banks  have  developed  would  have  no  way  of  identifying  that 

Mr.  EcKHARDT.  I  agree  and  I  don V  think  they  would  be  liable  if 
they  have  no  way  of  identifying.  Let's  look  at  "the  problem  of  the 
Federal  Trade  Commission.  If  it  decides  to  establish  the  type  of  policy 
I  tliink  you  and  I  both  agree  is  a  legitimate  policy — I  don't  mean  to 
fisk  you  to  agree  Avith  it  as  a  final  proposition,  but' I  think  you  would 
at  least  say  on  its  face  it  seems  to  be  a  reasonable  need. 

Now.  if  tlie  Federal  Trade  Commission  would  permit  an  evasion 
of  that  by  the  seller  saying.  "Look,  we  don't  ask  you  to  sigTi  a  note 
liere.  What  we  ask  you  to  sign  is  a  series  of  postdated  checks  which 
will  constitute  deferred  payment  for  your  refrigerator." 

Xow.  you  sign  these  checks  and  then  the  checks  are  sold  with  simply 
no  such  stamped  information  that  they  are  consujner  goods.  The  same 
harm  can  be  done  to  the  consumer  by  the  use  of  the  deferred  payment 
checks. 

I  agree  with  you  entirely  that  if  the  retailer  fails  to  stamp  the  cliecks 
in  such  a  way  as  to  destroy  the  negotiability  and  those  checks  fall  into 
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the  hands  of  a  bank,  then  the  ordinary  rules  of  negotiability  instru- 
ments under  the  existing  law  of  the  State  in  which  the  transaction 
occurred  should  be  applied.  Under  those  rules,  of  course,  the  bank 
would  be  a  holder  in  due  course  because  it  has  no  indication  on  the 
face  of  the  check  that  the  check  is  in  fact  a  note. 

Mr.  Smith.  Under  the  present  draft  of  that  proposed  regidation, 
that  Avould  not  be  as  clearly  true  as  you  have  stated  it.  That  is  what 
concerns  nie. 

Mr.  EcKHARDT.  My  reading  of  the  draft  would  indicate  that  that  is 
Avhat  it  does.  Perhaps  the  draft  should  be  more  adroitly  drawn. 

Let's  take  another  situation.  Suppose  this  is  all  we  cover,  postdated 
checks.  There  is  another  escape  that  the  retailer  who  wants  to  avoid 
responsibility  of  having  the  credit  transaction  defended  on  the  grounds 
tliat  there  was  not  actual  delivery  or  there  were  fraud.  He  could  say, 
"I  won't  take  a  postdated  check.  I  want  checks  dated  today  but  I  will 
hold  your  sei'ies  of  checks  for  1.  2.  3,  4,  and  5  months  and  if  you  desire 
me  to  do  so  I  will  give  vou  a  letter  to  the  effect  that  this  is  what  is  to 
be  done.'' 

So  you  just  can't  say  postdated  checks  because  unless  the  Federal 
Trade  Commission  also  reaches  those  checks  which  are  deferred  for 
demand  payment,  the  retailer  can  accomplish  the  same  thing  as  the 
note  in  that  device.  So  it  seems  perfectly  reasonable  for  the  Federal 
Trade  Conunission  to  put  in  its  rule  with  respect  to  deferral.  But  I 
agree  with  you  that  the  I'ule  should  apply  to  the  retailer. 

The  retailer  should  be  guilty  of  an  offense  subject  to  a  cease-and- 
desist  order  and,  of  course,  if  we  pass  this  bill  to  an  injunctive  pro- 
ceeding and  possibly  penalties  if  the  rule  is  enacted,  but  I  agree  with 
you  that  if  the  retailer  violates  the  act  and  the  check  you  received 
"appears  fair  on  its  face,  you  should  be  governed  by  ordinary  negotiable 
instrument  law. 

Mr.  Hai.e.  I  think  that  is  one  of  the  problems  with  the  proposal. 

Mr.  EcTiHARDT.  Then  your  quarrel  is  with  the  FTC  and  not  this  bill  ? 

Mr.  Smitit.  Our  quai'rel  is  with  the  authority  this  bill  would  give  the 
FTC,  authority  to  draft  regulations  that  are  not  clear  in  effect. 

Mr.  EcKTiARDT.  Let  me  suggest  to  you  if  this  bill  went  into  effect  your 
opportunity  to  raise  the  very  objections  you  have  raised  here  would  be 
increased  tenfold  under  th.e  process  of  the  bill.  Presently,  of  course,  the 
FTC  can't  make  the  rule  that  we  are  discussing  unless  the  octane  case 
is  held  f  a  voralde  to  the  Commission. 

I  think  we  can  agree  to  that.  If  the  octane  case  goes  in  favor  of  the 
Federal  Trade  Commission,  the  Federal  Trade  Conunission  can  make 
such  a  rule  and  can  make  it  on  the  basis,  as  I  understand,  of  written 
presentations  from  you  and  from  others  without  affording  you  an  open 
hearing.  They  wouTd  have  to  give  you  notice  and  an  opportunity  to  file 
your  position.  It  can  do  it  without  giving  ycu  an  Oipportunity  to  cross- 
examine  those  who  are  acting  or  advocating  the  nde. 

But  if  this  bill  passes,  you  are  guaranteed.  No.  1,  an  oral  hearing. 
The  Commission  is  admonished  that  it  may  grant  you  cross-examina- 
tion to  a  reasonable  extent  in  the  rulemaking  power,  and  it  has  been 
suggested  in  the  previous  hearings  here  that  the  bill  miglit  be  improved 
by  providing  each  category  of  person  affected  by  the  rule  could  prop- 
erly be  given  an  opportunity  to  appear  through  Iheir  counsel  as  repre- 
sentative of  that  group. 
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That  is  far  greater  protection  of  your  right  to  make  the  very  conten- 
tions you  are  making  here  than  you  would  have  if  we  do  not  pass 
title  II.  ^ 

Mr.  Smith.  Let  me  say  the  problem  there  is  one  of  confusion  •  tlie 
question  of  tlie  effect  of  the  rule  and  the  question  of  interpretation  as 
between  tlie  Federal  Trade  Commission  and  some  other  supervisorv 
agency.  The  iact  that  they  were  to  write  rules  that  someone  else  en- 
forced has  been  proposed.  But  there,  again,  vou  have  a  problem  in  the 
eftect  that  is  intended  by  the  Federal  Trade  Commission  and  their 
analysis  of  the  need  for  that  rule  as  compared  to  the  effect  on  bank 
operations,  for  instance,  that  the  Federal  Kesei^ve  Board  might  be 
more  espert  in. 

Mr  EcKHARDT.  Does  this  not  go  to  the  third  contention  that  I  men- 
tioned m  outlining  contentions  ?  I  tried  to  set  aside  for  the  moment  the 
question  of  whether  or  not  we  should  put  into  effect  the  provisions  con- 
tained m  section  203  (e)  which  provides  that  remedies  under  this  para- 
graph will  add  to  and  not  in  lieu  of  anv  other  remedies  provided  bv 
law,  and  then  No.  4,  before  issuing  any  final  law  authorized  by  para- 
graph 1  (b)  of  this  subsection,  the  Commission  will  make  certain  deter- 
minations, and  we  pennit  then  in  this  whole  section  the  Federal  Trade 
Conunission  to  move  in  an  area  which  midit  be  overlapping  with  the 
Comptroller  of  the  Currency  and  the  Board  of  Governors  of  the  Fed- 
eral Reserve  System,  the  FDIC,  et  cetera. 

I  am  only  asking  you  these  questions  now,  assuming  we  should  o-o 
along  with  your  proposition  that  the  reach  of  the  rule  sliould  not  ^o 
beyond  present  restraints  with  respect  to  banking,  and  I  don't  neces- 
sarily agree  with  you,  but  I  am  just  raising  that  question  argmnenta- 
tively. 

_  Mr.  Hale.  Mr.  Smith  did  appear  before  the  Federal  Trade  Commis- 
sion and  did  comment  on  those  regulations.  Perhaps  we  sliould  submit 
those  papers  for  the  record  to  discuss  this  particular  FTC  proposal  on 
holder  m  due  course  and  waiver  of  defenses.  I  think  the  basic  point  we 
are  making  here  is  that  these  proposals  of  the  FTC  would  amend  State 
statutes,  possibly  Federal  statutes 

Mr.  EcKHARDT.  How  ? 

Mr.  Hale.  Clearly  if  they  amend  the  Uniform  Commercial  Cod^ 
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Mr.  EcKHARDT.  They  don't  do  that.  If  they  simply  say  you  have  to 
so  mark  the  instrument  that  it  ceases  to  be  a  negotiable  instrument  and 
if  they  simplv  sav  that  the  instrument  in  the  hands  of  a  purchaser  in 
due  course  will  be  treated  exactly  as  its  face  would  construe  it. 

Mr.  Hale.  Then  they  are  takmg  out  after  the  negotiable  instruments 
a  body  of  instruments  which  it  seems  to  me  is  amending  the  negotiable 
mstniments  law  and  the  Uniform  Commercial  Code. 
_  Mr.  Eckhardt.  I  don't  see  it  that  way.  We  have  in  certain  times  of 
inflation  prohibited  credit  of  any  kind  in  certain  areas.  We  don't  by  so 
doing  amend  the  Unifomi  Commercial  Code;  do  we? 

Mr.  Hale.  No;  but  at  least  Congi^ess  has  done  that  by  enacting  a  law 
authorizing  regiilation  "W"  to  be  issued  in  specific  emergencv  situa- 
tions. "^ 

Our  position  is  if  you  want  to  amend  such  things  as  State  usury 
laws,  State  holder  in  due  course  statutes  and  State  commercial  code^. 
Congress  ought  to  be  the  one  to  do  it  after  a  full  hearing  in  Congi-ess 
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and  not  deleg-ate  such  broad  and  sweeping  powers  to  the  Federal  Trade 
Commission. 

Mr.  EcKiiARDT.  Let's  suppose  the  octane  case  goes  against  the  Fed- 
eral Trade  Commission.  AVliat  is  to  prevent  the  Federal  Trade  Com- 
mission in  considering  the  practice  of  avoiding  responsibility  by  a 
retailer  by  the  use  of  negotiable  instruments  on  a  consumer  purchase — 
what  is  to  prevent  the  Federal  Trade  Commission  from  determining  in 
a  specific  case  that  this  constitutes  an  unfair  and  deceptive  practice, 
that  the  Acme  Co.  who  sells  refrigerators  and  will  not  sell  them  for 
cash  but  insists  on  selling  them  on  credit  or  sells  them  for  cash  and 
credit  but  invariably  sells  its  notes  to  the  Cando  Finance  Co.  and  the 
Cando  Finance  Co.  then  defends  on  gi'ounds  that  the  instruments  pur- 
chased by  it  are  negotiable  and  therefore  the  defenses  cannot  be  raised 
that  the  product  w^as  not  delivered,  what  is  to  prevent  the  Federal 
Trade  Commission  from  issuing  in  that  case  a  cease  and  desist  order  ? 
Can't  it  do  that  under  section  5  right  now  ? 

Mr.  Smith,  It  can  and  has  and  that  is  its  historical  role. 

Mr.  EcKiTARDT.  Suppose  it  continues  to  issue  such  cease  and  desist 
orders  to  every  other  retailer  who  sells  on  such  credit  on  the  basis 
of  notes? 

Mr.  Smith.  On  the  basis  of  an  investigation  and  an  unfair  and  de- 
ceptive practice  being  established,  they  could  do  that. 

Mr.  EcKHARDT.  It  establishes  by  kind  of  case  law,  I  suppose,  that 
this  kind  of  practice  is  inherently  unfair  and  deceptive. 

ISIr.  Smith.  On  a  case-by-case  basis  they  have  made  an  investigation 
and  determined  the  facts  of  that  particular  food  freezer  sales  plari  or 
whatever. 

Mr.  EcKHARDT.  That  is  precisely  what  the  President's  Advisory 
Council  on  Executive  Organization,  dated  January  1971,  says  is  the 
wrong  way  to  act. 

I  read  you  from  page  49  : 

The  implications  of  internal  agency  review  first  commissions  tend  to  view 
themselves  as  judges  atop  an  administrative  judicial  hierarchy  with  principal 
responsibility  to  hear  appeals  from  initial  or  recommended  decisions  of  hearing 
examiners  acting  as  finders  of  facts. 

They  do  not  have  the  usual  degree  of  appellate  deference  to  findings  of  deter- 
minations of  the  trier  of  fact  and  indeed  cannot  so  long  as  a  case-by-case  review 
is  the  predominant  vehicle  for  establishing  agency  policy. 

Now,  I  entirely  agree.  I  think  that  retailers  ought  to  know  by  rule 
and  after  hearing  whether  tliey  are  going  to  be  held  to  a  certain  level 
of  compliance.  They  ought  not  have  to  be  defending  a  specific  case 
in  which  the  rules  are  made  in  the  case  and  the  activity  that  they  were 
engaged  in  was  not  clearly  either  legal  or  illegal  before  the  cease-and- 
desist  order  is  sought. 

Do  you  really  find  that  case-b3^-case  process  in  which  for  the  first  time 
a  person  is  cracked  down  on  without  knowing  he  did  wrong,  because 
the  Commission  at  this  time  decided  after  then  hearing  the  facts  it 
ought  not  be  done  in  the  future,  do  you  think  that  is  really  better  than 
the  rulemaking  process  from  the  standpoint  of  due  and  fair  process  ? 

Mr.  Smith.  If  you  determined  that  a  particular  practice  was  grossly 
unfair  and  deceptive  and  was  widely  engaged  in  by  an  industry  then  a 
broader  rule  could  be  more  effective  in  terms  of  immediate  response 
or  correction  because  of  the  case-by-case  approach  and  the  amount  of 
time  it  would  take. 

94-513—73 18 
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Mr.  EcKHARDT.  I  might  add  here  that  this  study  goes  on  further 
to  say: 

Second,  this  preoccupation  with  quasi- judicial  activity  has  diverted  atten- 
tion and  resources  away  from  the  more  important  responsibility  of  comprehen- 
sive and  anticipatory  policymalving. 

I  would  agree  Avith  that,  too. 

This  is  President  Xixon's  Advisory  Council  on  Executive  Organi- 
zation. He  is  very  concerned  about  sort  of  an  ad  hoc  approach  to  deter- 
mining what  is  fair,  what  is  unfair,  and  what  is  proper  or  improper  by 
an  executive  administrative  agency  before  there  has  been  a  rule 
adopted.  That  is  what  we  are  trying  to  cure  in  title  II  as  I  see  it. 

Mr.  Smith.  INIany  of  those  kinds  of  cures  have  been  put  into  effect 
by  State  legislatures  around  the  country  where  a  specific,  widespread 
practice  has  been  determined  to  be  unfair  or  deceptive  as  the  normal 
course  of  business  adversely  affects  the  consumer,  such  as  the  3-day 
revision  law. 

Mr.  Hale.  Also  many  are  handled  by  the  Credit  Eeporting  Act,  pro- 
Jiibitions  on  unsolicited  credit  cards. 

Mr.  EcKHARDT.  I  suppose  we  may  not  be  in  agreement  as  to  ap- 
proach but  I  hope  you  will  consider  this  question  and  it  might  be  well 
to  look  at  this  question  in  view  of  the  deep  policy  considerations  con- 
tained in  the  report  on  selected  independent  regulatory  agencies  that 
I  referred  to. 

Mr.  Young. 

Mr.  Young.  I  don't  have  any  questions. 

Mr.  EcKHARDT.  Mr.  Helstoski? 

Mr.  Helstoski.  I  have  no  questions. 

Mr.  EcKHARDT.  Mr.  Ware  ? 

Mr.  Ware.  I  would  inquire  again,  Avould  3^ou  have  any  language 
to  offer  for  exceptions,  say,  such  as  the  payroll  check  that  is  cashed  by 
the  retailer  where  a  portion  of  it  may  be  a  down  payment  or  partial 
payment  and  you  have  numei'ous  other  checks  that  would  fall  in  the 
same  category.  I  believe  in  many  parts  of  the  country^  creditors  make 
payments  by  turning  over  the  milk  check  or  some  other  type  of 
«heck. 

Mr.  Smith.  Such  as  transfers. 

Mr.  Ware.  Would  you  have  any  language  on  that  ? 

Mr.  Smith.  The  thing  that  concerns  us  on  that  is  the  same  concern 
we  had.  for  instance,  in  the  proposed  regulation  that  would  have  a 
direct  loan  affected  by  the  rules  on  transferal)ility  and  negotiabilit}'  if 
the  ]:)roceeds  were  going  to  be  used  to  acquire  a  consumer  product. 

There  are  just  uncontrollable  circumstances  as  far  as  a  bank  is  con- 
cerned about  what  happened,  how  the  proceeds  are  used,  how  the  check 
was  used,  and  they  give  us  a  lot  of  concern. 

Mr.  Ware.  I  don't  know  whether  you  might  have  anything  to  offer 
or  not,  but  we  would  welcome  any  specific  language. 

Mr.  vSmith.  We  have  not  offered  a  specific  answer  to  that  except  an 
objection  that  it  is  a  very  difficult  problem. 

We  would  be  hap]jy  to  explore  it  and  if  we  had  an  answer  perhaps 
take  a  dilTerent  position. 

Mr.  Hale.  Would  it  be  helpful  to  have  the  material  we  submitted 
to  the  Federal  Trade  Commission  in  connection  with  their  proposal? 
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Mr.  EfKiiARDT.  I  would  suf>£rest  that  that  might  be  made  aA'ailable 
to  the  files  of  the  committee  rather  than  going  into  the  record. 

There  being  no  objection,  it  will  be  so  placed  in  the  files. 

[The  material  referred  to  may  be  found  in  the  committee  files.] 

Mr.  ^klcCollister. 

Mr.  McCoLLiSTER.  I  suppose  you  are  here  testifying  in  support  of 
■title  II? 

Mr.  Smith.  Not  exactly. 

Mr.  JNIcCoLLisTER.  I  have  no  questions. 

Mr.  EcKiiARDT.  Mr.  Lemov? 

Mr.  LEJioy.  You  refer  to  the  American  Bar  Association  report  in 
your  testimony.  That  was  the  report  submitted  by  the  Commission 
diaired  by  Miles  W.  Kilpatrick? 

Mr.  Smith.  That  is  correct. 

]Mr.  Lemov.  I  believe  that  is  dated  September  1960. 

Following  along  Mr.  Eckhardt's  line  of  questioning  on  the  Ash 
Council  recommendation  of  rulemaking  rather  than  adjudication,  I 
would  like  to  read  you  two  sentences  from  the  Kilpatrick  report  and 
ask  for  your  comments.  On  page  3-t,  the  Commission  stated :  "The  two 
recurriiig  criticisms  of  the  FTC  that  we  have  been  in  a  position  to 
^evaluate— failure  to  plan  and  the  crippling  delay  in  its  procedures 
are  about  as  serious  today  as  at  any  time  in  the  agency's  history." 

Then,  at  page  28,  just  prior  to  that  conclusion  it  states: 

Problems  of  delay  have  vexed  the  FTC  ever  since  it  was  established  and  some  of 
the  most  notorious  examples  of  protracted  administrative  proceedings  have 
occurred  in  that  agency. 

Then  the  Commission  went  on  to  cite  the  Colurnhki  Broad  costing 
<?ase  which  took  some  10  years  between  adjudication  and  final  deter- 
mination. At  that  time,  it  had  to  be  remanded  because  it  would  be  so 
stale.  Do  you  think  the  FTC  can  adequately  protect  American  con- 
sumers under  those  procedures  ? 

Mr.  Smith.  Within  the  area  of  their  responsibility  under  the  pres- 
ent rules  and  their  ability  to  approach  these  even  on  a  case-by-case 
basis,  I  would  not  agree  that  we  should  abandon  that  approach,  even 
though  it  takes  some  time,  in  favor  of  very  broad,  sweeping  rules  in 
areas  that  would  have  an  effect  that  may  not  be  contemjilated  when 
the  rule  is  made.  I  think  that  they  make  rides  or  would  have  the 
responsibility  of  making  rules  that  would  have  side  effects  over  which 
thvn  the  control  would  not  be  eifective. 

3Ir.  Lemov.  You  would  agree  in  the  Supreme  Court  case  in  the 
Sperry  d'  Hutchinson  case,  decided  in  1970,  that  the  Federal  Trade 
Commission  would  proceed  against  any  unfair  and  deceptive  practice 
on  a  case-by-case  basis  under  section  5(a).  So,  section  203  of  H.R.  20 
does  not  expand  that  jurisdiction,  does  it? 

Mr.  Smith.  We  think  it  does  expand  it. 

Mr.  Lemov.  It  is  worded  specifically  to  say  defined  with  specificity 
acts  or  practices  defined  within  5(a),  so  how  can  you  say  it  expands 
wliat  the  Supreme  Court  has  said  it  can  do  on  a  case-by-case  basis? 

Mr.  Smith.  If  they  made  a  iTile  against  banks  processing  paper  or 
cheeks,  transferring  payments,  it  seems  to  me  that  would  be  a  gi-eat 
expansion  and  an  immediate  effect  without  adequate  experience,  back- 
ground, expertise,  whatever  it  would  take  to  be  certain  that  that  rule 
would  apply. 
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Mr.  EcKHARDT.  Of  course,  I  think  we  all  agree  if  these  provisions 
which  permit  the  Commission  to  enter  into  this  banking  realm,  there 
would  be,  of  course,  a  great  expansion  but  I  think  we  were  attempting 
to  set  that  aside  for  the  moment  and  question  whether  or  not  the  mere 
authority  to  make  a  rule  specifically  delimited  by  the  rules  falling 
within  the  gamut  of  section  5  would  expand  the  authority  of  the 
Federal  Trade  Commission. 

Mr.  Hale,  The  concept  of  a  general  legislative  rule,  which  still  is 
within  the  bounds  of  section  5,  is  not  an  easy  one.  For  one  example, 
we  understand  Mr.  Engman,  the  Chairman  of  the  Commission,  said 
he  thought  under  this  provision  FTC  would  be  able  to  proscribe  high- 
interest  rates  on  the  gromid  they  were  unfair  to  the  consumers. 

Mr.  EcKHARDT.  I  am  trying  to  set  that  aside  for  a  moment. 

Mr.  Hale.  I  mean  a  rule  which  would  get  maximum  interest  rates 
for  consumer  finance  companies,  and  not  just  for  banks  or  auto  loan 
companies.  Clearly  on  an  individual  case  J3y  case  basis,  I  don't  think 
it  would  be  possible  for  FTC  to  say  x  percent  interest  rate  is  unfair  to 
consiuners. 

But  if  FTC  could  issue  general  rules,  as  I  understand  it,  as  they 
apparently  believe,  that  this  bill  would  authorize  them  to  do,  they 
could  then  say,  an  18-percent  interest  rate  in  Xew  York  or  a  24-percent 
interest  rate  in  another  State  where  that  was  permitted,  was  unfair 
and  set  a  nationwide  interest  ceiling. 

Mr.  Eckhardt.  Only  if  they  could  do  the  same  thing  if  they  could 
do  it  by  cease-and-desist  orders.  I  see  it  under  present  law.  If  we  are 
limiting  it  to  the  scope  of  section  5,  if  they  have  authority  to  make 
a  ride,  they  would  have  authority  under  existing  section  5  with  exactly 
the  same  reach  to  treat  that  specific  instance  on  a  case-by-case  basis  as 
violating  section  5.  That  is  how  I  would  construe  it. 

Mr.  Hale.  I  had  not  understood  that  from  ]\Ir.  Engman's  statement 
that  this  proposal  would  permit  him  to  impose  an  interest  rate  ceiling. 

Mr.  Eckhardt.  It  miglit  bo  true  in  an  instance  where  oppressive 
i]iterest  rate  provisions  were  made  with  respect  to  consumer  purchases 
linked  with  certain  undisclosed  or  difficult  to  ascertain  conditions  of 
the  credit  agreement,  it  might  be  an  entirely  possible  thing  without 
asserting  the  nilemaking  authority  foi*  a  concern  engaged  in  that  activ- 
ity to  be  found  to  be  engaged  in  unfair,  deceptive  practices. 

The  only  point  I  am  making  is  if  it  is  within  the  reach  of  the  Com- 
mission now,  in  a  case-by-case  basis  it  would  be  within  the  reach  of  the 
Commission  by  a  rule  given  in  advance  in  describing  what  is  at- 
tempted to  be  reached. 

I  would  not  think  that  a  definition  to  the  effect  that  the  rule  must  be 
within  the  scope  of  section  5  would  enlarge  the  reach  of  the  rule  beyond 
tlie  reach  of  the  specific  cease  and  desist  case.  I  may  be  wrong  on  that. 
If  that  were  true,  would  you  object  to  rulemaldng  ? 

Mr.  Smith.  We  obviously  would  not  object  if  banks  were  not 
included. 

jNfr,  Eckhardt.  That  answers  the  questions  we  were  both  raising. 

Mr.  Hale.  In  a  way,  the  proposal  is  inconsistent  with  the  recom- 
mendations of  the  National  Commission  on  Consumer  Finance  which 
treated  these  creditors'  remedies,  contractual  remedies,  the  holder  in 
due  course  doctrine,  and  interest  rates  as  a  single  package  which  the 
State  legislatures,  which  are  the  only  ones  who  can  raise  interest  rates, 


271 

for  instance,  have  to  look  at  as  a  package  State  by  State  in  the  light  of 
specific  interest  rates  in  each  State  and  the  specific  creditors'  remedies 
in  each  State.  The  Commission  said  that  interest  rates,  and  creditors' 
remedies  are  completely  interconnected  and  almost  impossible  to  treat 
separately  without  knowing  what  the  effect  is  on  the  other  side  of  the 
equation. 

Mr.  EcKHARDT.  Mr.  Breckinridge. 

Mr.  Breckinridge.  No  questions. 

Mr.  Smith.  May  I  go  back  to  a  question  you  asked  and  point  out 
that  in  the  event  a  merchant  holds  a  check  for  future  payment 
or  whether  postdated  or  not,  in  that  event  the  consumer  has  a  more 
absolute  protection  than  if  he  signed  a  note  because  he  merely  has  to 
come  in  and  stop  payment  or  close  his  account  so  the  merchant  cannot 
collect.  I  think  that  as  a  practice  is  not  widespread — I  am  speaking 
now  as  an  individual  consumer  finance  man — not  widely  used  by 
merchants. 

Mr.  EcKHARDT.  Thank  you  very  much, 

Mr.  Smith.  Thank  you  very  much. 

Mr.  EcKHARDT.  Our  next  witness  is  Charles  F.  Hagan,  assistant 
general  counsel  for  Pfizer,  Inc.,  on  behalf  of  the  National  Association 
of  Manufacturers. 

STATEMENT  OF  CHARLES  F.  HAGAN  ON  BEHALF  OF  THE  NA- 
TIONAL ASSOCIATION  OF  MANUFACTURERS;  ACCOMPANIED  BY 
JOHN  STEWART,  DIRECTOR  OF  MARKETING,  NAM 

Mr.  Hagax.  I  appear  here  today  on  behalf  of  the  National  Asso- 
ciation of  Manufacturers.  Sitting  with  me  is  Mr.  John  Stewart,  di- 
rector of  marketing  for  the  association. 

This  statement  is  submitted  to  the  Subcommittee  on  Commerce  and 
Finance  on  behalf  of  the  National  Association  of  Manufacturers, 
a  voluntary  association  of  many  thousands  of  manufacturing  com- 
l^anies  representing  industries  of  all  sizes  located  in  evei-y  State.  These 
■companies  produce  a  major  part  of  the  Nation's  manufactured  goods 
and  it  is  upon  them  that  the  burden  of  this  proposed  legislation  may 
be  expected  to  have  its  most  profound  and  costly  impact. 

Our  statement  is  directed  solely  toward  title  II  of  H.R.  20,  which 
proposes  to  empower  the  Federal  Trade  Commission  with  regulatory 
and  legislative  authority  far  l^eyond  that  possessed  by  any  other  Fed- 
eral agency  or  department  officials. 

We  will  not  discuss  title  I  of  H.E.  20,  or  the  substance  of  H.R.  5021, 
both  of  which  are  addressed  entirely  to  the  subject  of  warranties. 

It  should  by  now  be  well  established  that,  while  industry  from  time  to 
time  may  disagree  with  certain  policies,  procedures,  and  interpretations 
of  the  FTC,  it  nevertheless  has  strongly  supported  the  presence  and 
the  objectives  of  the  FTC  in  the  marketing  process.  As  a  matter  of 
standing  policy,  NAM  encourages  the  appointment  of  the  most  highly 
([ualified  and  experienced  personnel  to  this  agency,  and  has  testified 
before  the  Congress  in  favor  of  providing  it  with  appropriations 
sufficient  to  enable  it  to  enforce  effectively  the  laws  against  monopoly 
and  restraint  of  trade  and  against  unfair  or  deceptive  acts  and  prac- 
tices detrimental  to  the  interests  of  consumers. 
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Fiu-therinore,  in  prior  hearings  during-  the  92d  Congress  on  proposed 
legislation  quite  similar  to  H.R.  20,  we  have  raised  no  objection— 
befoi-e  either  the  Senate  or  the  House — to  those  provisions  wliicli 
would  expand  the  authority  of  the  FTC  to  enable  it  to  deal  with  local 
problems  ''afrecting''  interstate  commerce.  Such  provisions  are  now 
contained  in  section  201  of  H.Iv.  20,  Tlie  same  is  true  of  that 
provision — presently  to  be  found  in  section  204  of  H.R.  20 — designed 
to  strengthen  the  FTC  by  giving  it  the  power  to  seek  and  obtain 
temporary  restraining  orders  or  preliminary  injunctions  against  un- 
fair or  deceptive  acts  or  practices,  where  it  can  be  shown  that  the  harm 
to  consumei'S  warrants  such  innnediate  action  by  the  courts  pending 
the  initiation  and  completion  of  FTC  administrative  preceedings. 

Consistent  with  our  past  testimony,  we  see  nothing  objectionable 
in  the  enactment  by  the  93d  Congress  of  the  amendments  to  the 
Federal  Trade  Commission  Act  discussed  in  the  preceding  paragraph. 
Indeed,  with  such  expanded  jurisdiction  and  the  ability  in  appropri-^ 
ate  cases  to  apply  for  temporary  injunctive  relief,  we  believe  the 
FTC  would  be  more  than  adequately  equipped  to  pursue  all  of  its 
various  statutory  functions,  and  in  particular  that  of  effectively  pro- 
tecting consumers.  If  such  amendments,  in  addition  to  tlie  warranty 
provisions  of  title  I.  were  all  that  were  contemplated  in  H.R.  20  our 
testimony  would  probably  end  here. 

Unfortunately,  H.R.  20  asks  Congress  to  surrender  its  constitutional 
responsibility  to  enact  laws  to  five  appointees  to  the  Federal  Trade 
Commission — laws  regulating  a  very  substantial  part  of  the  daily 
operations  of  millions  of  enterprises  and  the  day-to-day  lives  of 
many  millions  of  citizens. 

Of  course,  it  is  easy  to  say  the  Congress  has  delegated  rulemaking 
powers  many  times  before  to  appointed  agencies,  also  affecting  sub- 
stantial parts  of  our  population  and  their  economic  activities.  I  dare 
say,  however,  that  ratemaking,  or  rules  of  working  conditions,  or 
financial  disclosure,  or  environmental  control,  or  public  health  and 
safety — powers  such  as  delegated  in  the  past — are  far  more  confined 
more  specific  and  more  measurable  than  are  the  unlimited,  unspecified 
and  wholly  subjective  rules  of  human  conduct  to  be  laid  down  by 
the  Federal  Trade  Commission. 

As  a  matter  of  fact,  the  enactment  of  fixed  rules  of  behavior  for 
millions  of  producers  and  sellers  engaged  in  countless  transactions  in 
a  trillion-dollar  marketplace,  raises  constitutional  questions.  Certainly 
Congress  should  not  delegate  such  authority  to  an  appointed  body. 

We  note  that,  during  hearings  in  the  92d  Congress  on  previous 
versions  of  this  bill,  FTC  legislative  rulemaking  authority  was  the 
subject  of  considerable  negative  commentary  by  various  organizations 
and  distinguished  members  of  the  private  bar. 

It  seems  quite  clear  that,  in  enactino;  the  FTC  act,  the  Congress 
quite  deliberately  and  wisely  chose  to  frame  section  5(a)(1)  of  that 
act  in  broad  general  language,  with  the  realization  that  a  rigid  and 
detailed  codification  of  unfair  or  deceptive  acts  or  practices  would 
not  be  realistic  or  appropriate  in  light  of  the  constantly  changing 
nature  of  business  transactions.  Under  such  broad  language,  the  FTC 
has  been  able  to  fashion  sound,  and  in  many  cases  innovative,  legal 
theories  through  case-by-case  adjudication  where  all  parties  have  en- 
joj^ed  full  rights  to  cross-examination  and  to  thorough  judicial  re- 
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view.  We  believe  this  is  the  only  fair  method  of  enforcing-  laws 
governing  the  most  vital  single  aspect  of  our  society — the  exchange 
of  goods  and  services  between  and  among  citizens,  the  very  means 
by  which  they  make  tlieir  living. 

We  think  the  Congress  would  be  singularly  ill-advised  to  depart 
from  this  successful  philosophy  by  empowering  the  FTC  to  promul- 
gate specific  and  detailed  regulations  defining  lawful  business  prac- 
tices without  adjudicating  their  validity  through  the  adversary 
process.  Given  such  authority,  the  FTC  will  no  longer  be  required 
to  consider  the  concepts  of  unfairness  and  deception  in  the  context  of 
the  complex  circumstances  of  each  individual  case  before  it.  Rather, 
it  will  be  able  to  issue  rules  covering  the  entire  scope  of  American 
business  practices,  to  be  applied  to  all  sellers  as  universal  rules  of 
marketplace  behavior  regardless  of  the  circumstances  or  peculiarities 
of  any  given  situation. 

We  sul^mit  that  inflexible  rules  of  this  nature  are  not  suited  to  the 
dynamic,  changing  status  of  industry  practices.  Predictably,  such  rules 
would  result  in  unreasonable  regulation  of  business  practices  in  cir- 
cumstances not  known  or  foreseen  at  the  time  of  promulgation. 

Further,  it  is  highly  doubtful  that  the  FTC  could  act  promptly  and 
responsively  to  make  corrective  changes  necessitated  by  new  factors 
and  conditions.  The  foreseeable  need  for  such  changes  on  a  constant 
and  recurring  basis  only  serves  to  illustrate  the  merits  of  the  present 
case-by-case  approach. 

The  objections  stated  herein  to  legislative  rulemaking  cannot,  in 
our  judgment,  be  mitigated  or  eliminated  by  the  provisions  for  judicial 
review.  These  provisions  are  defective  and  would  operate  in  deroga- 
tion of  traditional  judicial  functions.  Typically,  no  proper  record 
for  review  would  be  available,  since  at  best  only  limited  cross- 
examination  would  be  permitted. 

Unlike  the  case-by-case  approach,  where  the  court  exercises  inde- 
pendent judgment  concerning  the  FTC's  application  of  the  law  to 
a  particular  situation,  review  of  a  rule  under  section  203  would  involve 
the  courts  in  second-guessing  the  FTC  on  matters  of  general  policy, 
and  there  would  consequently  be  an  inclination  to  extend  great  defer- 
ence to  the  views  of  the  agency.  An  affected  individual's  right  of 
review  will  accordingly  be  somewhat  illusory. 

At  this  time,  we  also  ask  the  committee  to  reexamine  the  language 
of  section  202  amending  section  5(1)  of  the  FTC  Act  and  thereby 
increasing  the  existing  penalty  for  violation  of  a  final  order  of  the 
FTC  from  $5,000  to  $10,000.  The  section  itself  carries  the  everpresent 
threat  of  multiple  penalties  for  each  day  of  violation  and  the  deter- 
rent is  already  of  such  magnitude  that  the  doubling  of  it  seems  to 
be  unnecessary  and  excessive. 

Finally,  we  urge  that  the  Congress  do  not  lightl}^  put  aside  the 
deterrent  strength  of  the  traditional  power  to  correct  marketplace 
abuses  by  orders  to  cease  and  desist  a  particular  practice.  Now,  coupled 
with  the  riglit  of  the  FTC  to  obtain  injunctions,  the  cease-and-desist 
approach  becomes  even  more  meaningful  as  a  deterrent. 

For  the  reasons  stated  above,  we  strongly  recommend  tliat  sections 
202  and  203  be  deleted  from  H.R.  20.  We  believe  the  effectiveness  of 
the  FTC  in  protecting  consumer  interests  can  be  assured  by  tlie  re- 
maining provisions  of  the  bill.  With  expanded  jurisdiction  and  the 
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ability  to  obtain  injunctive  relief,  with  the  power  to  proceed  in  court 
with  its  own  attorneys  to  obtain  such  injunctions  or  to  enforce  its 
subpenas,  the  FTC  needs  only  adequate  appropriations  and  a  qualified 
staff  to  satisfactorily  fulfill  all  of  its  statutory  functions  and  obliga- 
tions which  Congress  has  placed  upon  it. 

We  appreciate  very  much  the  opportunity  to  appear  before  you  this 
morning  and  we  would  be  pleased  to  try  to  answer  any  questions  you 
might  have. 

Mr.  EcKHARDT.  Mr.  Ware  ? 

Mr.  Ware.  No  question  at  this  time. 

Mr.  EcKHARDT.  Mr.  Helstoski  ? 

Mr.  Helstoski.  No  questions. 

Mr.  EcKHARDT.  Mr.  Young  ? 

Mr.  Young.  I  have  no  questions. 

Mr.  EcKHARDT.  Mr.  Breckinridge  ? 

Mr.  Breckinridge.  No  questions. 

Mr.  EcKHARDT.  Mr.  McCollister  ? 

Mr.  McCollister.  Your  testimony  has  been  very  helpful  and  I  ap- 
preciate your  giving  it. 

]\Ir.  EcKHARDT.  Mr.  Hagan,  I  think  the  points  you  make  with  re- 
spect to  rulemaking  would  be  well  taken  if  the  authority  of  the  Fed- 
eral Trade  Commission  under  H.R.  20  were  what  you  appear  to  en- 
visage them  to  be. 

Let  me  read  you  section  203's  amendment  to  section  6  (g)  of  the  FTC 
act  slightly  altered.  If  you  will  look  at  the  language  you  will  see  where 
I  am  altering  it.  "From  time  to  time  to  classify  corporations  and  to 
issue  (a)  procedural  rules,  and  (b)  rules  defining  with  specificity  acts 
or  practices  which  are  found  by  the  Commission  to  be  unfair  or  decep- 
tive, period."  If  we  had  written  that  language  in  this  act,  I  would  agree 
with  every  word  you  say  with  respect  to  rulemaking. 

Mr.  Hagan.  You  would  leave  off  "under  section  5(a)(1)  of  this 
Act.'-  ^^   ^ 

Mr.  EcKHARDT.  If  that  were  left  off,  everything  you  say  would  be 
extremely  persuasive  to  me.  I  have  just  taken  the  liberty  to'knock  that 
off  and  read  this  as  saying  "which  are  found  by  the  Commission  to  be 
unfair  and  deceptive.''  If  that  was  the  language,  then  what  you  say 
would  be  correct.  The  Federal  Trade  Commission  would  be  given  wide 
scope  to  reach  beyond  the  present  authority  to  act  ad  hoc  with  respect 
to  a  particular  activity  and  find  it  to  be  unfair  and  deceptive. 

In  other  worcls,  the  Commission  could  make  rules  that  would  go 
beyond  the  unfair  and  deceptive  structure  of  the  statute  since  1914  and 
I  would  agree  such  a  wide  range  of  delegation  of  authority  would  be 
subject  to  the  objections  you  have  made,  but  you  will  note  we  did  not 
say  "foiind  by  the  Commission  to  be  unfair  and  deceptive." 

We  did  not  use  the  term  "found  by  the  Commission"  and  we  added 
the  restriction  "which  are  within  the  scope  of  section  5(a)  (1)  of  this 
Act."  As  I  read  that,  that  means  5(a)  (1)  when  it  uses  the  term  "unfair 
or  deceptive"  is  confined  within  judicial  restraints  that  have  been 
written  since  about  1914.  Would  you  not  read  it  so  ? 

Mr.  Hagan.  I  must  confess,  ]\Ir.  Eckhardt,  I  really  don't  understand 
your  point. 

Mr.  Eckhardt.  I  would  think  you  would  be  ill-advised  to  create 
legislative  history  here  that  would  indicate  that  language  stating  that 
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the  rulemaking  power  must  be  limited  within  section  5  of  the  act  gives 
to  the  Commission  authority  to  make  rules  that  go  beyond  the  con- 
strued language  of  section  5  as  it  has  been  construed  in  the  past.  Are 
you  saying  the  language  we  are  using  here  will,  in  fact,  enlarge  on  the 
scope  of  unfair  and  deceptive  practices? 

Mr.  Hagax.  This  may  be  so,  but  this  was  not  our  point.  The  point  is 
if  the  language  which  you  left  out  in  your  rereading  of  section  203(g) 
were  enacted,  our  problems  would  still  be  the  same. 

Mr.  EcKiiARDT.  They  would  be  far  less.  That  is  the  point  I  am  mak- 
ing. I  don't  think  you  have  any  problems  now  as  I  see  it. 

Mr.  Hagax.  Our  problems,  in  case  we  did  not  express  them  ade- 
quately, are  with  the  substitution  of  a  broad  rulemaking  method  of 
dealing  with  the  subject  of  section  5  rather  than  the  case-by-case  ap- 
proach that  has  been  traditional  and  which  certainly,  I,  as  a  lawyer, 
find  far  more  preferable  than  broad  rulemaking. 

Mr.  Eckhardt.  I  think  you  as  a  lawyer  see  it  differently  than  I  do 
as  a  lawyer.  Let  me  say  this :  As  I  read  this  act,  what  it  does  is  simply 
provide  that  the  Federal  Trade  Commission  may  within  the  four 
corners  of  section  5  of  the  present  act  spell  out  with  a  degree  of 
specificity  in  advance  of  the  trial  of  a  specific  case  what  constitutes 
"unfair  and  deceptive,"  not  enlarging  on  those  terms,  but  simply  in 
effect  delineating.  Once  the  rule  has  been  made,  in  order  to  apply  a 
penalty,  as  I  read  this  act,  it  would  be  necessary  for  the  Federal  Trade 
Commission  to  bring  a  cease  and  desist  order  against  the  concern  which 
was  engaged  in  the  unfair,  deceptive  practices  just  as  it  does  now. 

It  migiit  use  its  rule  as  an  indication  of  guidelines  made  in  advance, 
but  the  rule  would  not  give  it  any  more  authority  than  it  would  have 
had,  had  it  acted  initially  in  a  cease-and-desist  order.  Then,  if  the 
cease-and-desist  order  were  violated,  it  might  apply  the  penalty  sec- 
tions of  this  bill,  but  there  is  nothing  in  H.R.  20  which  permits  the 
application  of  the  fine  prior  to  the  process  prescribed  now  under  the 
Federal  Trade  Commission  procedures.  There  must  still  be  a  cease-and- 
desist  order. 

I  may  say  in  all  fairness  there  is  another  process  and  that  is  injunc- 
tive relief.  If  the  injunction  were  violated,  there  would  be  the  ordinary 
contempt  proceedings. 

Mr.  Hagan.  With  respect  to  the  merit  of  certitude,  we  can  have  certi- 
tude as  to  the  Commission's  views  as  to  what  constitutes  an  unfair  or 
deceptive  practice  right  now.  They  have  clearly  the  authority  to  issue 
procedural  rules  giving  their  views  as  to  what  acts  and  practices  are 
unfair  and  deceptive. 

The  difference  under  this  bill  is  those  views  have  the  force  and  effect 
of  law.  You  and  I  may  disagi'ee  on  what  the  issue  is  when  a  proceeding 
to  enforce  a  rule  comes  into  being.  My  understanding  is  the  issue  at 
that  time  is  whether  or  not  the  rule  has  been  violated.  You  don't  go 
back  de  novo  and  litigate  whether  the  act  or  practice  is  unfair  or  de- 
ceptive. Do  we  agree  on  that  ? 

Mr.  Eckhardt.  I  agree  on  that,  but  I  insist  that  the  rule  must  be 
within  what  must  constitute  unfair  and  deceptive  practice  had  H.R.  20 
not  been  enacted. 

Mr.  Hagan.  Our  problem,  Mr.  Ecldiardt,  is  wdth  the  ability  of  the 
Federal  Trade  Commission  or  any  group  of  men  to  promulgate  broad 
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rules  as  to  what  is  an  unfair  act  or  practice  in  commerce  which  in  every 
factual  situation  will  be  correct. 

We  greatly  favor  the  correctness  which  we  hope  results  by  a  case-b}^- 
case  approach  on  an  adequate  record  which  I  submit  you  would  not 
have  under  this  procedure. 

Mr.  EcKiiARDT.  Of  course,  you  have.  You  must  have  a  record.  The 
provisions  of  this  bill  under  section  203  provide  that  "A  verbatim 
transcript  of  any  oral  heariuir  luider  clause  (iii)  shall  be  taken  and 
such  transcript  shall  be  publicly  available." 

During  any  such  hearing  the  Commission  will  afford  an  opportunity 
for  cross-examination,  but  only  to  the  extent  and  as  necessary  to  the 
issue-s  involved  as  det-ermined  by  the  Commission.  Then  it  provides  for 
a  judicial  review  and  says,  "The  rule  shall  not  be  affirmed  unless  the 
Commission's  action  is  sui^ported  by  substantial  evidence  in  the  record 
taken  as  a  whole."  It  further  gives  the  opportunity  to  the  petitioner  to 
bring  out  new  evidence  in  court  where  it  "shows  to  the  satisfaction  of 
the  court  that  such  data,  views,  or  arguments  are  material  and  that 
there  were  reasonable  grounds  for  the  petitioner's  failure  to  adduce 
such  data,"  in  the  hearings  themselves. 

This  is  the  most  complete  administrati^'e  ]:>rocess  for  rulemaking 
that  has  ever  been  proposed  to  this  Congress  that  I  know  of.  Yet  you 
come  here  and  tell  us  we  don't  have  au}^  record  proA' ided  for. 

Mr.  HaGx^^n-.  I  don't  believe  I  said  that,  Mr.  Eckhardt.  I  said  you  do 
not  have  an  adequate  record  for  purpose  of  maximization  of  issues  sub- 
mitted to  an  appellate  court.  You  are  not  here  on  particular  facts  or 
circumstances.  You  are  before  it  on  a  broad  rule.  There  is  an  opportu- 
nity to  limit  cross-examination.  How  extensively  that  will  be  used,  I 
do  not  know.  But  in  my  view  you  do  not  develop  the  type  of  record 
that  you  currently  do  on  a  case-by-case  approach  and  which,  as  a  law- 
yer. I  find  more  preferable. 

Mr.  EcKHAKDT.  I  think  you  will  have  to  admit  this  process  affords 
more  opportunity  for  cross-examination,  more  opportunity  for  hear- 
ing, more  opportunity  for  review  and  under  more  liberal  terms  of  re- 
view than  any  other  administrative  act  that  this  Congress  has  ever 
passed.  Do  you  not  agre«  with  that  ? 

Mr.  Hagan.  We  compliment  the  sponsors  of  the  bill  on  the  very  fine 
effort  to  include  safeguards  within  the  provisions  but  that  is  not  our 
point. 

Mr.  Eckhardt.  Let  me  go  back  to  the  statement  you  have  made  with 
respect  to  the  expansion  of  the  ndemaking  authority  l^eyond  what  now 
exists  as  the  reach  of  the  Commission  under  unfair  and  deceptive 
practices. 

I  had  read  you  just  off  the  top  of  my  head  what  I  thought  this  bill 
originally  provided.  I  had  forgotten  H.R.  4S00  introduced  in  1971. 1  do 
find  language  that  I  think  you  ndirht  legitimately  have  olijected  to  on 
the  grounds  you  presented  here.  That  bill  provides  at  page  20,  "When- 
ever it  appears  to  the  Commission  to  be  in  the  public  interest,  the  Com- 
mission shall  promulgate  rules  and  regulations  defining  unfair  and 
deceptive  acts  or  practices  in  a  manner  sufficiently  specific  to  reason- 
ably inform  affected  persons  of  the  acts  or  practices  prohibited." 

I  think  that  bill  came  to  us  from  recommendations  by  the  Federal 
Trade  Commission  at  the  time.  The  bill  was  introduced  by  Mr.  Dingell 
for  himself,  Mr.  ]\Ioss,  and  myself,  and  also  Mr.  Adams,  and  Mr.  Conte. 
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On  examination  of  tlie  language  of  that  bill,  many  of  us,  incliiding- 
myself,  felt  that  the  objections  yon  are  raising  might  be  legitimate 
because  note  that  in  tliat  l)in  we  said  whene^-er  it  appears  to  the  Com- 
mission to  be  in  the  public  interest  the  Commission  shall  promulgate 
rules  and  we  did  not  say  anything  about  limiting  it  to  section  5. 

]\Ir.  ISIcCoLLiSTER.  Would  you  repeat  the  page  ? 

Mr.  EcKHARDT.  It  is  on  page  20  (g) .  and  the  section  says :  "Whenever 
it  appears  to  the  Commission  to  be  in  the  public  interest,  the  Commis- 
sion shall  promulgate  rules  and  regulations  defining  unfair  or  decep- 
tive acts  or  practices  in  a  manner  sufficiently  specific  to  reasonably 
inform  affected  persons  of  tlie  acts  or  practices  prohil)ited." 

I  think  we  were  wise  iji  tliis  session  of  the  Congress  to_  commence 
with  a  bill  much  more  closely  confined.  Of  course,  we  previously  read 
you  that  section,  but  I  would  hope  that  witnesses  coming  before  this 
committee  wonld  at  least  recognize  that  the  members  of  this  subcom- 
mittee are  ii'ost  concerned  about  the  points  you  are  raising.  If  we  have 
not  fully  met  these  objections  that  you  raise,  would  you  please  recog- 
nize at  least  that  we  have  gone  some  way  in  that  direction  and  suggest 
liow  much  further  you  think  we  need  go  before  we  satisfy  you. 

Mr.  Hag  AN.  Without  any  question,  we  so  recognize.  _  As  to  how  to  go 
further,  from  our  point  of  view,  you  start  with  a  basic  problem.  You 
are  develoi:)ing  a  record  in  connection  with  a  broad  rule.  We  simply 
feel  that  this  is  not  the  best  kind  of  record  to  go  on  appeal  with. 

Mr.  EcKHARDT.  If  you  will  yield  to  me  for  just  a  moment,  not  a 
broad  rule  but  a  rule  within  the  confines  of  section  5. 

Mr.  Hagan.  It  can  l)e  ])i'oad. 

Mr.  EcKiTARDT.  It  can  be  no  broader  than  a  cease-and-desist  order 
as  I  read  it.  I  think  vou  are  makino-  some  bad  legislative  history  if 
you  read  it  otherwise. 

Mr,  IIagan.  I  assure  you  I  am  not  alone  in  this  reading. 

Mr,  EcKHARDT.  I  don't  thhik  I  am  speaking  as  a  lonesome  voice 
in  tlie  wilderness  that  says  tliat  it  is  desirable  to  give  notice  in  advance 
of  what  may  ultimately  fall  on  the  liead  of  the  retailer  of  goods  by 
making  a  rule  and  by,  as  we  pointed  out  before,  retaining  the  necessity 
of  a  cease-and-desist  order  before  the  application  of  a  penalty  because 
that  is  exactly  what  the  Ash  report  is  suggesting  that  we  did.  The  Ash 
report,  as  I  read  a  moment  ago,  condemns  the  practice  of  an  adminis- 
trative judicial  hierarchy  recommending  decisions  of  hearing  ex- 
aminers acting  on  findings  of  fact  in  the  more  or  less  ad  hoc  case  and 
criticises  them  as  not  according  to  usual  degree  of  appellate  deference 
to  findings  and  determinations  of  the  trier  of  fact  and  points  out  that 
the  retailer  cannot  on  a  case-by-case  review  determine  in  advance  par- 
ticularly specifically  what  his  responsibilities  are.  We  have  tried  to 
satisfy  that  and  we  have  tried  to  comply  with  the  Ash  report, 

Mr.  Hagan.  I  believe  I  pointed  out  before  the  opportunity  for  such 
certitude,  such  announcement  by  tlie  Commission  of  its  views  as  to 
what  constitutes  unlawful  acts  or  practices  affecting  consumers  pres- 
ently exists.  They  can  issue  interpretive  rules  and  they  are  entitled  to 
great  deference  and  industry  considers  them  very  carefullv  but  it  is 
quite  another  thing  to  have  those  rules  having  the  force  and  effect  of 
law  so  you  don't  have  in  a  particular  situation  to  determine  whether 
these  facts  are  unfair  or  deceptive.  The  issue  is  whether  these  facts 
violate  the  rules.  As  a  lawyer,  I  must  prefer  the  case-by-case  system. 
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Mr.  EcKHARDT.  Let  me  suggest  to  you  to  have  these  protections. 
No.  1,  when  the  rule  is  made,  you  may  appear.  You  may  appear  and 
present  oral  testimony.  I  think  we  intend  by  this  act  to  afford  you  the 
right  of  cross-examination  if  it  does  not  overly  burden  the  process  of 
rulemaking.  Obviously,  we  can't  permit  unlimited  cross-examination, 
where  the  rule  may  affect  thousands  of  people. 

If  the  discussion  of  this  particular  bill  we  have  suggested — and  some 
of  the  members  of  the  committee  have  felt  it  would  be  desirable  to 
afford — a  process  by  which  persons  particularly  affected  could  appear 
by  counsel  representing  that  class  of  persons  so'  affected  in  which  they 
would  be  j^ermitted  cross-examination. 

We  have  provided  you  the  opportunity  of  review  and  to  adduce 
additional  evidence  if  the  evidence  were  reasonably  not  available  at 
the  time  of  the  hearing  itself.  We  have  provided  the  review  not  be 
like  most  rulemaking  review  and  overturned  only  where  the  Achnin- 
istrator  has  acted  arbitrarily  and  capriciously  but  it  must  be  supported 
by  the  evidence  on  the  record  as  a  whole,  substantiated  on  the  record, 
and  of  course  that  "as  a  whole"  is  very  important  in  view  of  the  fact 
that  you  are  permitted  to  come  in  with  additional  evidence  of  your 
own  weighed  against  the  Commission "s  record. 

Then  after  all  this  is  done  and  a  rule  is  made,  you  still  can't  be  held 
guilty  of  a  violation  and  fined  until  a  specific  case,  a  cease-and-desist 
case,  has  been  brought  against  a  specific  company  that  is  alleged  to  have 
violated  the  rule  and  it  is  determined  in  that  hearing  and  that  cease- 
and-desist  hearing  just  as  it  is  determined  now  that  his  specific  facts 
fit  the  general  facts  of  the  rule. 

In  addition  to  all  of  this,  in  a  court  proceeding,  the  defending  com- 
pany can  contend  that  the  rule  was  improper  because  it  was  outside 
the  jurisdictional  authority  of  the  Federal  Trade  Commission  because 
it  did  not  satisfy  section  5. 

Mr.  McCoLLiSTER.  Would  the  gentleman  yield  ? 

Mr.  EcKHARDT.  Yes. 

Mr.  McCoLLiSTER.  Is  it  possible  to  gage  the  impact  of  the  implemen- 
tation of  a  rule  at  the  time  of  its  promulgation  when  all  the  many  and 
varied  circumstances  that  might  apply  subsequently  under  the  tenns 
and  conditions  of  that  rule?  Is  it  not  the  witness'  point  that  the  activity 
of  commerce  is  so  varied  and  diverse  that  it  is  not  possible  at  the  time 
that  the  rule  is  offered,  however  good  the  safeguards  are  in  the  adop- 
tion of  the  rule,  to  know  in  every  instance  how  the  impact  of  that  rule 
affects  commerce  in  every  aspect  of  it? 

Mr.  Hagan.  That  is  the  point  we  have  been  attempting  to  make. 
Our  problem  is  not  with  the  fine  efforts  of  this  subcommittee  to  write 
improvements  into  the  rulemaking  proceeding  and  we  recognize  the 
improvements. 

It  is  the  very  nature  of  the  establishing  of  a  broad  rule  as  having  the 
force  and  effect  of  law.  It  is  the  substitute  for  the  traditional  case-by- 
case  approach  that  gives  us  problems. 

Mr.  McCoLLiSTER.  I  thank  tlie  gentleman  for  yielding. 

Mr.  EcKHARDT.  I  note  at  page  3  of  your  statement  that  you  recognize 
that  with  the  enactment  of  the  FTC  Act,  the  Congress  quite  delib- 
erately and  wisely  chose  to  frame  section  5(a)  (1)  of  that  act  in  broad 
general  language,  with  the  realization  that  a  rigid  and  detailed  codifi- 
cation of  unfair  or  deceptive  acts  or  practices  would  not  be  realistic 
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or  appropriate  in  light  of  tlie  constantly  changing  nature  of  business 
transactions. 

Under  such  broad  language,  the  FTC  luis  been  able  to  fashion  sound, 
and  in  many  cases  innovative,  legal  theories  through  case-by-case 
adjudication  where  all  parties  have  enjoyed  full  rights  to  cross-exami- 
nation and  to  thorough  judicial  review. 

May  I  suggest  to  you  I  don't  think  we  purport  to  go  outside  of 
these  processes  that  you  here  describe.  All  we  are  doing  is  inserting  a 
process  by  which  the  person  who  may  be  affected  by  these  innovative 
'  egal  theories  which  may  fashion  sound  rules  with  respect  to  deceptive 
and  unfair  practice  be  spelled  out  to  the  person  who  may  be  subject  to 
tlie  limitations  of  sucli  innovative  theories  in  advance. 

It  seems  to  me  that  is  what  we  do  here.  We  still  afford  cross-exami- 
nation both  in  the  rulemaking  authority  and  in  the  cease-and-desist 
order  in  which  it  is  determined  whether  or  not  a  particular  company 
affected  by  the  rule  has  violated  the  rule  and  has  thus  engaged  in  an 
unfair,  deceptive  practice. 

Mr.  Hagan.  We  have  difficulty  with  a  group  of  men  who  would  have 
the  wisdom  to  promulgate  tliese  rules  that  in  all  cases,  in  all  fact 
situations  would  in  fact  describe  situations  that  are  unfair  or  decep- 
tive to  consumers. 

We  think  that  when  the  time  comes  to  proceed  against  a  particular 
company,  the  issue  should  remain  whether  his  act  that  is  being  chal- 
lenged is  in  fact  unfair  or  deceptive,  not  whether  it  violates  a  bi'oad 
rule. 

Mr.  EcKHARDT.  The  other  option  for  us  is  to  do  it  congressionally 
and  I  think  you  recognize  we  should  not  do  it  congressionally  and  put  a 
straightjacket  on  industry.  But  if  we  cannot  give  you  notice  by  con- 
gressional action  and  we  can  not  delegate  authority  to  a  Commission 
v^ith  the  expertise  to  exercise  it  and  we  must  creepingly  establish  regu- 
lations through  the  establishment  of  rules  ad  hoc  as  the  Commission 
moves  and  we  don't  have  injunctive  relief  to  prevent  violations  on  a 
rather  broad  field,  it  seems  to  me  we  write  ourselves  into  a  situation 
where  we  really  cannot  ]:)rotect  the  consumer. 

I  am  coming  to  the  view  that  that  is  the  position  you  want  us  to  put 
ourselves  into,  because  I  think  you  just  recognize  that  the  Federal 
Trade  Commission  under  its  present  procedures  has  operated  at  a  snail- 
like pace  in  meeting  the  problems  of  consumer  deception. 

]Mr.  Hagan.  Mr.  Eckhardt,  I  would  not  want  to  comment  on  the 
pace  of  the  Commission,  but  I  will  say  I  have  been  involved  with 
broad  rulemaking  procedures  that  have  taken  two  or  three  times  as 
long  as  the  time  period  counsel  described  before  for  that  case-by-case 
approach  to  a  particular  situation.  There  is  no  magic  in  insuring 
speedy  enactment  of  rules  by  having  it  done  on  a  broad  basis.  That 
may  or  may  not  be  the  result. 

Mr.  Eckhardt.  How  would  you  enforce,  say,  the  octane  rule  of  the 
Federal  Trade  Commission  on  a  case-by-case  basis? 

'Mr.  Hagan.  I  don't  think  I  really  understand  your  question. 

Mr.  Eckhardt.  In  the  octane  case,  the  Federal  Trade  Commission 
purported  to  make  a  rule  that  the  octane  content  be  publicly  noted 
on  the  pump  of  the  filling  station  which  was  selling  it. 

Suppose  this  were  done  on  a  case-l)y-case  basis,  first  starting  with 
the  filling  station  of  Bill  Jones  and  determine  just  how  he  did  or  did 
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not  post  the  octane  rating,  make  a  determination  in  Bill  Jones'  case  of 
what  he  ought  to  do  and  then  you  creepingly  envelop  all  of  the  filling 
stations  of  the  city  of  Padnnk  and  then  I  suppose  eventually  you  would 
get  to  the  State  in  which  the  tilling  station  was  located. 

By  the  time  you  had  made  specific  rules  for  every  filling  station  in  the 
country,  we  would  prrtbably  be  using  atomic  energy  to  be  driving 
vehicles.  I  don't  see  how  this  ci'eepiiig  process  would  be  involved. 

Mr.  Hagan.  I  will  attempt  to  answer  the  fjuestion.  I  would  issue 
an  interpretive  rule  the  same  as  they  did,  except  it  would  not  be  a  legis- 
lative or  substantive  rule  but  it  would  be  an  intei-pretive  rule  and  if  it 
were  proper,  and  I  don't  comment  on  this,  the  vast  majorit}^  of  busi- 
nesses would  comply. 

JNIr.  P^CKHARDT.  Suppose  they  didn't. 

]\[r.  Hagax.  If  they  didn't  I  have  euough  confidence  iii  business  to- 
think  there  Avould  be  something  wrong  with  the  rule. 

Mr.  EcKiiAinrr.  Well,  sir,  I  don't. 

Are  there  further  questions?  Thank  you  very  much  for  your  pres- 
entation, Mr.  Hagan. 

Oui'  next  witness  is  Mr.  Clarence  G.  Adamy,  president,  National 
Association  of  Food  Chains. 

INIr.  ]Moss.  You  may  proceed,  'Sir.  Adamy. 

STATEMENT  OF  CLARENCE  G.  ADAMY,  PEESIDENT,  NATIONAL  AS- 
SOCIATION OF  FOOD  CHAINS;  ACCOMPANIED  BY  JAMES  F.  KILL, 
GENERAL  COUNSEL 

Mr.  Adamy.  Mr.  Chairmaii,  members  of  the  committee,  my  nauie  is 
Clarence  G.  Adamy.  T  am  presidout  of  tlie  Xational  Association  of 
Food  Chains.  NAFC  is  a  nonprofit  trade  association  of  cor])orate  'ood 
chains  of  the  United  States,  i-epresenting  some  200  companies  ranging 
in  size  from  those  operating  two  stores  to  those  operating  as  manv  as 
4.000  stoi'es. 

At  the  outset,  NAFC  wislies  to  express  its  suppoi't  for  title  I:  the 
concept  of  warranty  legislation.  Food  chain  retailei'S  have  ty])ically 
followed  an  unqualified  total  monev  back  guarantee  policy  for  all  mei'- 
chandise  sold.  Accordingly,  NAFC  a]^])roves  of  the  warraiitv  asjiects 
of  TI.E.  20.  However,  in  our  view  title  T  shon.ld  l)e  sopai'ated  from  title 
II,  the  FTC  improvement  section,  so  that  the  two  essentially  unrelated, 
but  extremely  important  pro]:)Osals  can  be  accorded  senarate  considei'a- 
tions.  Both  titles  contain  jn-ovisions  which  ai'e  highly  com])lex.  and 
title  IT,  at  least,  has  engendered  some  controversy  in  i^rior  considera- 
tion of  past  Congresses  both  in  the  House  and  the  Senate.  It  would 
seem  far  preferable  to  provide  for  separate  evaluation  and  delibera- 
tion of  these  two  issues. 

With  regai'd  to  title  II,  NAFC  sui:)]wrts  enlarging  the  jurisdic- 
tional scope  of  the  Commission  hv  amending  the  Federal  Ti'ade  Com- 
mission Act  to  most  practices  "affecting"  commej'ce  which  are  unfaii' 
or  deceptive  to  consmners.  In  addition,  we  endorse  autlioi'izing  the 
Commission  to  seek  preliminary  injunctions  against  ]:)ractices  Avliich 
are  imfair  or  deceptive  to  consumers  provided  that  the  Commission 
expedites  issuance  of  its  administrative  comj^laint  and  proceeds  expe- 
ditiously with  the  administrative  trial.  The  bill  should  be  amended 
to  so  provide. 
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Mr.  Chainnan,  while  we  are  concerned  about  many  concepts  of  the 
legislation  currently  pending  before  the  committee,  my  testimony  will 
focus  on  one  element  of  title  II  which  is  of  paramount  importance  to 
industry.  Section  -liVo  of  U.K.  20  would  authorize  the  Commission 
to  promulgate  rules  ''defining  with  specificity  acts  or  practices  which 
are  unfair  or  deceptive  to  consumers  and  which  are  within  tlie  scope 
of  section  r)(a)(l)  of  tlie  FTC  Act.'*  I^ider  this  proposal,  once  a 
rule  is  promulgated,  a  subsequent  violation  would  constitute  a  viola- 
tion of  the  FTC  Act  itself.  At  least  three  aspects  of  this  provision 
merit  thorough  evaluation : 

1.  The  deleiiiition  of  autlioritv  to  the  Federal  Trade  Commi>s}on  to 
promulgate  legislative  type  rules; 

2.  The  procedures  to  be  followed  b}'  the  Commission  in  issuing  such 
rules;  and 

3.  The  legal  eft'ect  of  a  legislative  rule. 

I.    LEGISLATIVE    RULEMAKING 

Under  present  laAV,  undei'  a  decision  of  the  U.S.  District  Court  for 
tlie  District  of  Columbia,  the  Commission's  substantive  rules  have 
interpretive  etlect  only.  Although  tliis  action  is  currentl^y  pending  in 
tlie  court  of  appeals,  the  Commission,  in  adjudicating  cases,  must  for 
the  present  at  least,  rely  on  the  basic  statute  in  determining  wliether 
oi-  not  an  act  or  practice  is  unlawful.  The  language  of  H.R.  20  would 
delegate  autliority  to  the  Commission  to  promulgate  rules  which  would 
have  substantially  greater  force  than  guides  or  enforcement  policies. 

The  National  Association  of  Food  Chains  opposes  this  grant  of  leg- 
islative-type autliority  to  the  Federal  Trade  Commission.  The  FTC  is 
unique  among  the  Federal  agencies.  Unlike  the  licerising  agencies  such 
as  the  FPC,  FCC,  or  the  ICC,  and  unlike  agencies  operating  in  a  nar- 
rowly confined  area  such  as  the  Xational  Labor  Kelations  Board,  the 
FTC  operates  over  a  broad  range  covering  the  entire  marketing  ac- 
tivities of  the  economy.  In  the  consumer  area,  a  wide  variety  of  self- 
ing  practices  are  covered,  including  })roduct  claims,  pricing  prac- 
tices, endorsements,  disclosures  in  labeling,  and  a  wide  range  of  con- 
duct including  trade  which  might  be  ruled  "'unfair"  within  the  scope 
of  the  Supreme  Court's  recent  Sper)'i/  &  Hritchinson  decision. 

Thus,  in  considering  whether  to  enact  tlie  proposed  legislation.  Con- 
gress shoidd  be  highly  sensitive  to  the  power  it  could  be  delegating— 
aiul  the  fai'-reaching  implications  of  such  delegation. 

In  II.lv.  20,  the  Commission  would  be  empowei-ed  to  pronndgate 
rules  of  a  legislative  character,  covering  the  entire  spectrum  of  mar- 
keting activities.  Undei-  this  proposal,  the  Commission  could  estab- 
lish detailed  rules  covering  limitless  catagories  of  business  conduct. 

It  could  ban  any  practice  which  it  deemed  "uiifair,"  and  it  could 
prescribe  the  maimer  and  form  of  all  advertising  and  selling  tech- 
niques. 

If  the  FTC  is  to  identify,  desci'ibe,  and  proliibit  trade  practices 
within  such  a  range,  it  would  be  doing  nothing  short  of  exei'cising 
the  powers  of  Congress.  Once  a  rule  is  final,  a  person  charged  witli  a 
violation  would  be  unal)le  to  challenge  either  the  substance  of  the  rule, 
nor  the  record  upon  which  it  was  founded. 
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Mr.  Chairman,  regulation  of  the  mercantile  sector  of  society  neces- 
sarily requires  that  numerous  policy  decisions  be  made.  The  Federal 
Trade  Commission,  whose  members  are  not  elected,  is  an  inappro- 
priate body  for  making  such  crucial  political  judgments.  Today,  as 
Senator  Sam  Ervin  has  aptly  pointed  out,  lawmaking  increasingly 
takes  place  by  publication  in  the  Federal  Register. 

If  Congress  is  to  reassert  its  role  in  legislative  policymaking,  it  can- 
not indulge  in  such  a  broad  scale,  open  ended  delegation  of  the  law- 
making function  as  is  presently  under  consideration. 

The  principles  Congress  set  forth  in  creating  the  Federal  Trade 
Commission  Act,  and  confirmed  by  the  Wheeler-Lea  amendments  re- 
main sound  todav.  Congress  deliberately  chose  not  to  vest  the  Com- 
mission  ^vith  a  carte  blanche  to  "legislate"  unfair  and  deceptive  trade 
practices.  Rather  the  Congress  vested  the  FTC  with  the  power  to  de- 
termine on  a  case-by-case  basis  the  character  of  section  5  violations. 

In  implicit  recognition  of  the  wide  latitude  of  the  Commission's 
jurisdiction.  Congress  refrained  from  granting  the  Commission  au- 
thority to  enumerate  through  legislative  rulemaking,  specific  acts  and 
practices  which  would  come  within  the  sweep  of  section  5. 

Where  Congress  has  chosen  to  grant  legislative  rulemaking  author- 
ity to  the  Commission,  it  has  historically  done  so  by  narrowly  con- 
fining the  subject  matter  to  a  specific  area  such  as  in  the  Fair  Packag- 
ing and  Labeling  Act  and  the  Wool  Products  Labeling  Act. 

In  addition  to  cease-and-desist  orders,  the  Commission  issues  indus- 
try guides,  advisory  opinions  and  enforcement  policies.  In  recent 
years,  this  system  has  operated  effectively  to  protect  the  consumer. 
Adjudication  offers  an  evolutionary  method  of  lawmaking.  Each 
case  is  judged  on  its  own  particular  facts. 

Through  adjudication,  the  Connnission  has  fashioned  new  legal 
theories  on  the  basis  of  concrete  facts,  developed  in  trial-type  hearings 
Avhich  have  resulted  in  innovative  approaches  to  the  antitrust  and 
trade  regulation  laws.  On  a  case-by-case  basis  the  Commission  today 
is  developing  numerous  new  legal  theories  and  novel  applications  of 
the  FTC  Act.  Each  theory  is  reviewable  in  the  courts. 

With  rulemaking  powers  on  the  other  hand,  the  FTC  may  attempt 
overly  simplistic  solutions  for  issues  which  are  more  adequately  deter- 
mined through  adjudication. 

Given  the  already  effective  adjudication  process  with  its  built-in 
safeguards,  there  is  no  need  to  gi*ant  the  Commission  unbridled  legis- 
lative powers  which  would  be  conferred  by  H.R.  20. 

ir.  INADEQUACY  OF  THE  PROCEDURES  TO  PROTECT  THE  RIGHTS  OF  AFFECTED 

PARTIES 

Should  Congress  decide  to  grant  the  Federal  Trade  Commission 
legislative  rulemaking  authority,  certain  procedural  safeguards  would 
be  essential  to  protect  the  rights  of  affected  parties. 

Mr.  Chairman,  H.R.  '20  would  limit  rulemaking  procedures  to  those 
prescribed  in  section  553  of  title  5  of  the  United  States  Code.  In  addi- 
tion, an  informal  hearing  is  provided  with  a  limited  right  of  cross- 
examination.  It  is  a  matter  of  first  importance,  however,  that  the  facts 
which  form  the  basis  for  a  legislative  rule  be  carefully  and  fully 
scrutinized. 
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Traditionally,  unfair  and  deceptive  trade  practices  have  been  estab- 
lished in  trial-typa  proceedings.  The  precedures  to  be  followed  at  the 
hearing  provided  under  H.R.  20,  however,  fall  short  of  adequately  pro- 
tecting the  due  process  rights  of  interested  and  affected  parties. 

The  formal  procedures  for  an  agency  hearing  under  sections  556  and 
557  of  the  U.S.  Code — wdiich  have  been  recommended  by  the  Ameri- 
can Bar  Association — should  be  substituted  in  order  to  provide  for  a 
complete,  fair,  and  equitable  proceeding. 

These  procedural  steps  need  not  prove  unwieldy,  nor  unduly  time 
consuming.  Foi'  example,  there  is  no  need  for  cross-examination  where 
witnesses  express  policy  statements  or  opinions.  On  the  other  hand, 
where  a  witness  offers  factual  evidence  or  opinions  based  on  factual 
evidence,  cross-examination  is  essential  to  gage  the  validity  and  re- 
liability of  the  underlying  facts. 

A  rulemaking  proceeding  involving  trade  practice  rules  should,  by 
necessity,  include  substantial  fact  finding  by  the  Commission.  Of  para- 
mount concern  should  be  the  development  of  a  complete  record,  and 
an  agency  decision  based  on  that  record. 

jNIoreover,  the  record  on  which  the  FTC  might  rely  in  a  rulemaking 
proceeding  should  be  limited  to  that  evidence  which  is  presented  orally 
and  is  subject  to  cross-examination. 

The  Commission  should  not  be  permitted  to  rely  on  written  state- 
ments or  studies  whose  validity  has  not  been  tested  if  it  is  to  exercise 
legislative  power.  Sections  556  and  557  would  accomplish  the  desired 
result  and  have  proven  effective  over  time. 

III.  EFFECT  OF  A  LEGISLATIVE  RULE 

In  addition  to  procedural  considerations,  NAFC  is  also  concerned 
with  the  legal  effect  of  legislative  rules.  H.R.  20  provides  that  any 
violation  of  a  rule  shall  be  a  violation  of  the  underlying  law. 

If  this  provision  is  enacted  a  person  would  have  no  opportunity  to 
prove  that  his  conduct  is  neither  deceptive  nor  unfair. 

Today,  the  Commission  first  must  issue  a  complaint  against  a  re- 
spondent who  has  the  opportunity  to  show  that  his  conduct  is  not 
illegal.  If  the  Commission  disagrees  it  can  issue  a  cease-and-desist 
order  which  in  turn  may  be  appealed  to  a  court  where  the  legal  issue 
will  be  decided  on  the  particular  facts  of  the  case.  Each  case  is  judged 
on  its  own  particular  facts. 

Legislative  rulemaking,  on  the  other  hand,  could  lead  to  a  codified 
set  of  rigid  rules  which  would  proscribe  business  practices  in  broad 
terms.  A  minimum  safeguard  under  those  circumstances  would  be  to 
accord  the  rule  only  presumptive  effect  and  permit  a  respondent  to 
show  that  the  rule,  applied  to  the  facts  of  his  case  does  not  specify  an 
illegal  act  or  practice. 

Mr.  IVIoss.  Thank  you  very  much.  Mr.  Young? 

Mr.  Young.  I  have  no  questions. 

Mr.  Moss.  Mr.  Breckinridge  ? 

Mr.  BuECKixRiDGE.  I  liavc  no  questions,  INIr.  Chairman. 

Mr.  Moss.  We  want  to  thank  you  and  your  organization  for  your 
appearance  here  today. 

I\Ii-.  RjiAj.  Mav  I  respond  to  some  questions  asked  earlier  by  Mr. 
Eckhardt? 
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Mr.  Moss.  I  think  it  would  be  unfair  to  respond  to  questions  by  Mr. 
Eckliardt  in  liis  absence  and  I  would  suggest  a  more  appropriate 
means  would  be  to  contact  Mr.  Eckliardt  since  3'ou  are  responding  to 
his  questions. 

Mr.  Rill.  That  would  be  agreeable. 

Mr.  Young.  In  accordance  with  past  practices,  if  the  committee 
would  like,  could  he  submit  some  additional  information  ? 

]Mr.  INIoss.  If  he  has  additional  information  he  may  submit  it.  If 
he  is  responding  to  questions  of  ISIr.  Eckliardt,  he  can  submit  them  to 
jMr.  Eckliardt.  The  Chair  is  not  acting  for  ISIr.  Eckliardt.  If  he  needs 
fuller  understanding  of  points  discussed  by  him,  then  it  is  appropriate 
to  deal  with  INIr.  Eckhardt.  However,  if  jou  desire  to  submit  addi- 
tional information  for  the  members  of  this  committee  for  the  benefit 
of  the  hearing  record,  then  that  is  a  different  type  of  request. 

JMr.  Rill.  We  make  the  request  that  we  may  be  permitted  to  submit 
a  supplementary  statement. 

]Mr.  Moss.  Without  objection,  the  additional  material  will  be 
received  for  this  hearing  record  at  this  point  in  the  record. 

[At  the  time  the  hearings  w^ere  printed  the  supplemental  statement 
had  not  been  received.] 

]Mr.  ]Moss.  The  Chair  would  like  to  make  a  statement,  with  not  as 
many  present  as  would  normally  be  the  case,  but  I  notice  a  drifting 
away  from  the  established  principles  of  the  Congress  during  nw  2()- 
plus  years  of  service.  : 

Witnesses  are  afforded  every  opportunity  as  they  always  have  been 
before  every  committee  upon  which  I  have  served  to  fully  state  their 
views.  To  undertake  to  establish  a  process  of  adversary  proceeding 
before  these  committees  is  not  going  to  become  the  policy  of  this  com- 
mittee unless  the  rules  of  the  House  should  be  changed  to  make  that 
the  pattern  of  hearings. 

The  matter  of  commenting  upon  content  of  other  witnesses'  or  upon 
members'  questions  in  their  absence  is,  in  my  judgment,  the  first  step 
clown  that  road.  So  I  would  caution  all  witnesses  to  carefully  prepare 
and  to  anticipate  the  material  they  want  the  committee  to  consider 
in  addition  to  their  normal  response  to  the  inquiries  of  the  members, 
but  general  debate  w'ith  members  will  not  become  as  I  say,  absent  a 
change  of  the  rules  of  the  House  the  policy  of  this  committee.  I  say 
that  without  prejudice  to  your  comment.  It  reflects  a  growing  tendency 
and  the  Chair  wants  to  caution  against  it. 

The  Chair  thanks  the  witnesses  for  their  appearance.  The  com- 
mittee will  adjourn  until  10  o'clock  tomorrow  morning. 

[Whereupon,  at  12:15,  the  subcommittee  adjourned,  to  reconvene 
at  10  a.m.,  Friday,  March  30, 1973.] 
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FRIDAY,   IdARCH   30.    1973 

House  of  Rkpresextatives, 
Succo:mmittee  ox  Commerce  and  Fixaxce, 
Committee  ox  Interstate  axd  Foreigx  Commerce, 

Washington ,  X>.(7* , . . 

The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2218, 
Rayburn  House  Office  Building,  Hon.  John  E.  Moss  [chairman} 
presiding.  ,     :  •!  ,    , 

Mr.  Moss.  The  committee  will  be  in  order.  i'v-  .;• 

Before  the  Chair  recognizes  the  first  witnesses,  I  have  a  series 
of  requests  to  submit  statements  rather  than  the  hearing  of  the 
witnesses  and  I  would  ask  unanimous  consent  at  this  point  that. we 
will  include  in  the  record  the  following  documents :      .  •:  h-r*  w. 

A  statement  from  William  F.  McKenna,  general  counsel  and  :vice 
president,  Xational  League  of  Insured  Savings  Associations. 

A  letter  from  the  National  League  of  Insured  Sax^ings  Associations, 
dated  March  22, 1973.  .  , 

A  letter  from  the  American  Trucking  Associations,  Inc.,  dated 
March.  26,1973.  .J      •     •.  •.      ''-V.-. 

A  letter  from  Menley  and  James  Laboratories,  15.Q0  Spring  G^jMfti>; 
Street,  Philadelphia,  Pa.,  dated  March  19, 1973.    ^-f.  \A\^: 

A  letter  from  the  law  c^ffice  of  Rhodes,  Hogue  and  Boss,  1100 -Tth' 
Street NW:, Washington, D.C., dated Mar(:h 29, 1973.    .  :    ;'     \y'"'':''\^[ 

A  statement  of  J.  Edward  Day,  special  counsel.  Consumer  EJlec- 
tronics  Group,  Electronic  Industries  Association,  and  a  statement 
from  Sears,  Roebuck  &  Co.  ;'^''      >.;.:v\~5 

Is  there  objection?  ,'    ,'  '^ 

^Ir.  McCoLLiSTER.  jNIr.  Chairman,  reserving  the  right  to  object 
and  I  shall  not  object,  I  wonder  if  it  might  be  possible  for  the  members 
of  the  subcommittee  to  have  a  photocopy  of  the  statements  early  rather 
than  waiting  for  the  whole  record  of  the  hearings  ? 

]Mr.  Moss.  Yes,  indeed.  The  staff  is  instructed  to  prepare  sufEcient" 
photocopies  to  permit  distribution  of  a  copy  to  each  member  of  the 
subcommittee. 

Without  objection  the  items  are  included  in  the  record. 

Our  first  witness  this  morning  is  Mr.  Kenneth  Peterson,  legislatiii^e; 
representative  of  the  AFIj-CIO.  -;  ■^;  r  ; -•ii  >i:!j 

Mr.  Peterson.  "!"'' 

•M.:ii» 
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STATEMENT  OF  KENNETH  PETERSON,  LEGISLATIVE  REPRESENTA- 
TIVE, AMERICAN  FEDERATION  OF  LABOR  AND  CONGRESS  OF 
INDUSTRIAL  ORGANIZATIONS;  ACCOMPANIED  BY  MISS  EVELYN 
DTJBROW,  LEGISLATIVE  REPRESENTATIVE,  INTERNATIONAL 
LADIES'  GARMENT  WORKERS'  UNION,  AFI^CIO ;  AND  MISS  ANNE 
DRAPER,  RESEARCH  DEPARTMENT,  AFL-CIO 

Mr.  Peterson.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee  staff,  ladies  and  gentlemen. 

My  name  is  Kenneth  Peterson.  I  am  a  legislative  representative  for 
the  American  Federation  of  Labor  and  Congress  of  Industrial  Orga- 
nizations. I  am  delighted  to  be  here  today  to  testify  in  support  of 
H.K.  20,  the  Consumer  Product  Warranties  and  Federal  Trade  Com- 
mission Improvements  Act  of  1973. 

The  AFL-CIO  has  called  for  a  wide  variety  of  enactments  in 
behalf  of  consumers,  including  the  substance  of  the  bill  presently 
under  discussion,  H.R.  20.  The  most  recent  comprehensive  staternent 
on  consumer  legislation  was  a  policy  resolution  adopted  by  the  Ninth 
Constitutional  Convention  in  November  1971.  I  here  submit  a  copy 
of  this  resolution  for  the  record. 

Mr.  Moss.  Without  objection  the  resolution  will  be  received  for  the 
record  at  this  point. 

[The  resolution  referred  to  follows :] 

Ninth  Constitutional  Convention,  AFL-CIO,  November  1971 

CONSUMER   protection 

The  AFL-CIO  calls  for  a  broad  program  of  consumer  legislation  which  will 
protect  the  interest  of  workers  and  their  families  when  they  buy  products  for 
family  and  household  use. 

Safety. — To  safeguard  individuals  from  harm  or  injury  caused  by  consumer 
products,  we  call  for  a  new  comprehensive  Consumer  Product  Safety  Act  for 
household  appliances  and  improvement  of  existing  safety  legislation  on  specific 
consumer  products  such  as  automobiles,  fabrics,  drugs,  cosmetics,  medical 
devices,  and  household  chemicals.  We  again  stress  the  need  for  a  Wholesome 
Fish  and  Fishery  Products  Act,  with  strict  inspection  requirements. 

Credit.~^(^  support  legislation  and  administrative  actions  to  eliminate  ex- 
cessive or  unfair  finance  and  insurance  charges  for  consumer  credit,  to  expand 
and  protect  the  full  rights  of  borrowers  in  credit  contracts,  and  to  limit  or 
abolish  abusive  creditor  techniques  for  collection  of  debts. 

Instirnnce. — We  call  for  Federal  enactment  of  comprehensive  auto  insurance 
reform  legislation  incorporating  the  "no-fault"  principle  for  compensation,  en- 
couragement of  group  coverage,  and  provisions  to  reduce  the  costs  of  auto 
repair. 

Warranties.— We  endorse  legislation  to  remedy  the  problem  of  meaningless 
and  ineffective  warranties  on  consumer  products  and  to  induce  manufacturers 
to  honor  their  warranties  in  full. 

Labeling  and  advertising.— We  support  legislative  proposals  to  compel  in- 
formative labeling  for  consumer  products  including  ingredients,  nutritional 
values,  expiration  dates,  and  durability.  To  aid  price  comparisons,  we  endorse 
pricing  in  terms  of  price  per  unit  of  quantity  for  packaged  products  and  more  ex- 
tensive use  of  Government  product  grading  programs.  We  condemn  false  and 
misleading  advertising  and  support  proposals  that  would  require  proof  of  ad- 
vertising claims. 

Legal  enforcement  and  remedies. — We  support  enlarged  powers  for  such  agen- 
cies as  the  Federal  Trade  Commission  to  act  in  behalf  of  consumers  both  in  the 
prevention  and  redress  of  fraud,  deception,  and  unfair  practices.  To  enable  the 
consumer  to  act  more  effectively  in  his  own  behalf,  we  endorse  consumer  class 
action  legislation,  enabling  cheated  consumers  to  sue  in  the  courts  as  a  group. 
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Consumer  representation. — We  call  for  prompt  action  on  legislation  to  estab- 
lish a  Federal  Consumer  Protection  Agency  to  represent  and  act  in  behalf  of  con- 
sumer interests. 

Mr.  Peterson.  On  my  right  is  Anne  Draper,  AFL-CIO  Research 
Department,  and  the  leprechaun  on  my  left  is  Evelyn  Diibrow,  Ladies' 
Garment  Workers'  Union. 

The  pertinent  portion  for  today's  hearings  reads  as  folloNvs : 

We  endorse  legislation  to  remedy  the  problem  of  meaningless  and  ineffective 
warranties  luul  to  induce  manufacturers  to  honor  their  warranties  in  full. 

We  support  enlarged  powers  for  such  agencies  as  the  Federal  Trade  Commis- 
sion to  act  in  behalf  of  consumers  both  in  the  prevention  and  redress  of  fraud, 
deception  and  unfair  practices. 

As  this  subcommittee  may  recall,  we  appeared  in  October  1971  in  sup- 
port of  a  similar  bill,  ir.R."4809,  introduced  in  the  last  Congress.  II.R. 
20  represents  the  version  of  the  bill  approved  by  this  subcommittee  in 
June  1972,  We  regret  that  the  bill  did  not  reach  final  enactment,  but 
wish  to  congratulate  the  subcommittee  on  its  excellent  product  as  em- 
bodied in  H.R.  20.  We  do  have  some  suggestions  to  make,  principally 
by  way  of  urging  restoration  of  certain  items  included  in  H.R.  4809, 
which  have  been  dropped  in  H.R.  20. 

As  did  the  predecessor  bill,  H.R.  20  deals  with  two  general  areas, 
consumer  ):>roduct  warranties,  title  I,  and  Federal  Trade  Commission 
powers,  title  II. 

As  far  as  we  can  determine,  little  if  anything  has  taken  place  since 
our  last  appearance  that  in  any  way  reduces  the  basic  need  for  the  re- 
medial legislation  in  these  two  fields. 

The  prol>]ems  consumers  have  had  with  jn-oduct  warranties  are  well 
known  and  have  been  explored  in  detail  in  specialized  Government 
.studies  as  well  as  in  congressional  hearings. 

Tliey  include  meaningless  small  print  exclusions,  burdensome  dutias, 
and  expense  upon  consumers  to  invoke  warranties  when  the  product 
breaks  down,  unreasonable  delays  or  failure  bythe  manufacturer  or 
other  agent  in  making  good  on  promises  to  repair,  replace,  or  "money 
back"  if  not  satisfied,  and  the  use  of  a  specific  limitecl  warranty  as  an 
excuse  to  disclaim  responsibility  for  other  product  defects  not  covered 
by  the  express  warranty. 

As  household  appliances,  both  large  and  small,  become  increasingly 
sophisticated  and  com])lex,  the  helplessness  of  the  consumer  in  the  face 
of  product  breakdown,  and  his  tlependence  on  reliable  profe.ssional 
repair  services,  corres]:>ondingly  increase.  Warranty  and  service  ar- 
rangements increasingly  become  practically  part  of  the  product  itself 
and  often  are  of  persuasive  importance  in  making  informed  decisions 
to  buy. 

In  1969  a  special  Task  Force  on  Appliance  Warranties  and  Services 
coordinated  by  the  Office  of  the  Si)ecial  Assistant  for  Consumer  Af- 
fairs— at  that  time  Betty  Furness — issued  findings  and  recommenda- 
tions clearly  highlighting  aljuses  in  the  warranty  field. 

According  to  this  report : 

Basic  cause  of  consumer  dissatisfaction  with  service  provided  under  a  guaran- 
tee or  warranty  is  the  failure  of  the  manufacturer  or  the  retailer,  or  both  to  ful- 
fill the  obligation  set  forth  to  the  extent  and  in  the  manner  expected  by  the 
consumer. 
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The  report  set  forth  numerous  examples  of  product  defect  or  faihire 
and  subsequent  unsatisfactory  experiences  of  consumers  with  obtaining 
repairs  or  rephicements. 

A  Federal  Trade  Commission  staff  report  on  automobile  warranties, 
published  in  October  1968,  found  that : 

.  .  .  performance  of  manufacturers  and  dealers  under  the  warranty  has  not 
achieved  the  levels  implied  by  the  warranty,  and  failure  to  perform  up  to  war- 
ranted standai'ds  has  been  encountered  in  the  manufacture  and  preparation  of 
cars  for  delivery  to  consumers. 

Further,  the  report  found  that : 

...  in  servicing  uiuler  the  warranty  an  excessive  amount  of  service  does  not 
meet  tiie  standards  of  consumer  acceptability,  and  replacement  of  cars  which  have 
revealed  serious  malfunctions  and  which  cannot  be  repaired  by  the  dealer  is 
infrequent. 

A  later  FTC  report  on  this  subject,  issued  in  Fe]>ruary  1970,  con- 
cluded that : 

".'; ;'  .the  present  situation  is  that  quality  control  of  automobiles  is  unsatis- 
factory, the  warranty  coverage  putatively  provided  by  manufacturers  is  inade- 
quate, and  the  industry  response  to  the  problem  insufficient  to  protect  the  public. 

Title  I  of  H.K.  20  addresses  the  warranty  proiblem,  first  of  all  by 
requiring  clear  and  explicit  disclosure  of  the  terms  of  the  warranty, 
^vhat  the  consumer  must  do  to  invoke  it,  and  what  his  rights  are  if  the 
warrantor  fails  to  perform. 

This  in  itself  should  help  clear  up  many  misunderstandings  and 
disap])ointments  in  the  operation  of  vrarranties.  Spelling  out  the  con- 
sumer's rights  in  case  of  nonper-formance  should  provide  a  useful  pro<l 
to  suppliers  to  keep  their  promises  to  a  greater  degree  than  at  present. 

Second,  the  bill  sets  up  a  Federal  definition  of  what  constitutes  a 
"full"  warranty.  In  essence  this  would  be  a  promise  to  repair  or  replace 
a  defective  or  malfunctioning  product  within  a  reasonable  time,  and 
without  charge. 

Any  warranty  Avhich  does  less  would  have  to  be  labeled  as  "limited." 
thus  fla.oging  it  as  less  than  a  full  warranty.  This  should  simplify  the 
confusion  over  different  types  of  warranties  and  help  also  to  induce  an 
upgrading  in  the  quality  of  warranties  offered. 

Third,  the  bill  limits  the  right  of  sellers  to  disclaim  "implied  war- 
ranties'' when  they  make  specific  warranties.  A  seller  could  not  dis- 
claim his  ordinar}''  generalized  responsibility  as  to  the  fitness  and  mer- 
chantabilitv  of  gfoocls  bv  writino-  in  an  express  warranty  as  a  substitute. 
This  is  a  basic  element  of  fair  dealing  and  we  lieartily  endorse  it. 

Fourth,  the  l^ill  provides  the  consumer  witli  a  practicable  means  of 
enforcino-  his  case  against  a  nonperforming  wai'rantoi',  by  specifying 
his  entitlement  to  costs  and  reasonable  attorney's  fees  if  he  piievails  in 
a  court  proceeding  for  breach  of  warranty  or  service  contract.  Tlie 
right  of  class  action  in  the  Federal  courts  is  eased  through  permitting 
the  $10,000  Federal  jurisdictional  minimum  to  be  met  through  an 
asfgregation  of  claims  rather  tlian  as  a  prerequisite  for  any  one  claim. 
Desirably  this  should  be  broadened  to  permit  class  actions  without 
regard  to  the  amount  in  controversy. 

Finally,  title  I  authorizes  injunctions  against  deceptive  warranties. 

General  administration,  rulemaking  and  enforcement  would  be  in 
the  hands  of  the  Federal  Trade  Commission. 
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We  note  certain  improvements  in  the  warranty  provisions  in  this 
vear's  bill  and  wish  to  commend  them.  Thus  the  present  bill  expands 
the  coveran-e  of  warranties  to  subsequent  owners  of  a  product  after  the 
first  buyer^  It  extends  warranty  durations  to  compensate  for  periods  of 
time  wiien  the  consumer  is  deprived  of  the  use  of  the  product  because 
of  product  failure  or  because  the  warrantor  fails  to  make  needed  re- 
pairs durincT  the  warranty  period.  Also,  consumers  need  not  be  required 
to  use  specific  brand-name  products  as  a  condition  of  the  warranty, 
except  under  limited  circumstances. 

We  warmly  applaud  the  contributions  to  cleaning  up  the  warranty 
mess  that  would  be  made  by  enactment  of  title  I  of  the  Consumer 
Product  Warranties  and  FTC  Improvements  Act  of  1973. 

Title  II  of  ILR.  20  deals  broadly  with  upgradine;  the  powers  of  the 
Federal  Trade  Commission  so  as  to  enable  the  Commission  to  cany  out 
in  fact,  as  well  as  in  theory,  its  broad  mandate  under  the  Federal  Trade 
Commission  Act  to  prevent  "unfair  or  deceptive  acts  or  practices  in 
commerce." 

Certain  of  the  amendments  made  by  title  II  command  widespread 
agreement  and  can  almost  be  considered  noncontroversial.  Specifically, 
these  are  the  amendments  which  would  (1)  expand  the  jurisdiction  of 
the  Federal  Trade  Commission  to  sales  "affecting  commerce"  rather 
tlian  restricting  it  to  sales  "in"  commerce,  (2)  expand  the  authority  of 
the  Commission  to  seek  preliminary  iniunctions,  and  (3)  increase  the 
penalties  for  violation  of  cease  and  desist  orders  from  $5,000  to  $10,000. 
We  join  in  the  general  sui-)port  for  these  provisions. 

Two  amendments  included  in  last  year's  bill  have  unfortunately  been 
dropped  in  H.R.  20.  These  provisions  (1)  empowered  the  FTC  to  bring 
civil  actions  in  the  courts  to  obtain  penalty  of  up  to  $10,000  for  those 
who  violate  the  law  against  practices  or  acts  unfair  or  deceptive  to  con- 
sumers, and  (2)  authorized  the  FTC  to  order  specific  remedies  for  con- 
sumers who  have  been  injured  by  violations  of  the  law.  We  respectfully 
urge  the  subcommittee  to  restore  these  provisions.  As  we  indicated  in 
previous  testimony,  definite  penalties  for  violators  would  have  a  deter- 
rent effect  well  beyond  a  mere  order  to  "cease  and  desist"  from  unlaw- 
ful activity.  Power  to  order  redress  to  injured  consumers  would  both 
add  to  deterrent  efi'ect  and  secure  tangible  justice  to  victims  of  market- 
place deceDtions  and  frauds. 

Finally^  we  are  glad  to  see  that  the  bill  includes  broad  amendments 
according  definite  authority  to  the  Federal  Trade  Commission  to  issue 
rules  defining  acts  or  practices  which  are  unfair  or  deceptive  to  con- 
sumer, such  rules  to  have  the  binding  effect  of  law. 

The  proposed  extension  of  the  rules  to  banks,  airlines,  railroads,  and 
other  companies  exempted  from  FTC  coverage  is  a  welcome  addition 
to  the  provisions  of  last  year's  bill. 

A  U.S.  district  court' has  ruled  that  substantive  rulemaking  power 
does  not  now  exist  under  the  Federal  Trade  Commission  Act  and  the 
course  of  future  litigation  is  uncertain.  Therefore,  corrective  legisla- 
tion is  in  order,  such  as  provided  in  H.R.  20.  We  reject  the  argiunent 
that  the  Federal  Trade  Commission,  as  an  administrative  agency, 
should  not  have  power  to  "legislate"  rules  which  interpret  the  meaning 
of  the  broad  statutory  prohibition  against  "unfair  or  deceptive  acts  or 
practices." 
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Significantly,  no  one  objects  to  the  proposition  that  such  acts  or 
practices  should  in  fact  be  outlawed.  The  objection  is  to  making  the  act 
actually  effective,  through  enforceable  administrative  rulings  on  what 
these  acts  and  practices  are. 

Witliout  the  ]30wer  to  promulgate  across-the-board,  binding  rules 
as  to  what  is  or  is  not  a  violation  of  the  law.  the  Federal  Trade  Com- 
mission is  reduced  to  individual  trial-type  proceedings  as  to  whether 
each  particular  respondent  has  engaged  in  an  "unfair  or  deceptive  act" 
under  the  generalized  wording  of  the  parent  statute  itself.  These  pro- 
ceeding's have  been  known  to  take  years,  particularly  where  a  case  is 
further  processed  through  the  courts.  Commission  trade  regulation 
rules,  if  subject  to  case-by-case  attack,  add  up  merely  to  a  statement  of 
Commission  position,  and  not  to  an  authoritative,  enforceable  inter- 
pretation of  law. 

It  is  usually  conceded  that  Congress  cannot  itself,  as  a  practical 
matter,  write  specific,  detailed  definitions  of  unfair  or  deceptive  acts 
that  would  keep  up  with  constantly  shifting  business  practices  and 
new  and  ingenious  methods  of  deception.  But  at  the  same  time  it  is 
argued  that  Congress  should  not  delegate  "legislative"  power  to  an 
administrative  agency  which  can  write  suitable  rules  on  a  continuing, 
flexible  basis.  Under  this  approach  we  would  end  up  emptyhanded. 
We  urge  the  subcommittee  to  approve  the  bill's  explicit  confirmation 
of  substantive  rulemaking  power  for  the  Federal  Trade  Commission. 

Mr.  Chairman,  we  believe  that  it  is  of  the  utmost  importance  that 
title  II  of  this  bill  supply  the  Federal  Trade  Conunission  with  all  the 
powers  it  needs  to  prevent,  put  a  stop  to,  punish  and  redress  swindles 
and  deceptions  of  exploited  consumers. 

In  1969,  tlie  report  of  the  American  Bar  Association  Commission 
to  study  the  FTC  observed  that : 

There  is  a  general  conviction  that  marketing  frauds  against  consumer.?  are 
widespread  in  this  country  and  constitute  a  problem  of  major  national  concern 
...  To  a  large  extent,  the  publicity  spotlight  has  fallen  upon  deceptive  schemes 
practiced  against  the  poor,  uneducated,  and  elderly,  particularly  in  the  urban 
ghettos,  although,  of  course,  these  are  not  the  only  victims  of  such  abuses. 

The  ABA  report  noted  findiuirs  in  FTC's  own  studies  that  "retail 
fraud  against  consumers  is  practiced  on  a  vast  scale''  and  "findings  by 
manv  others  that  it  is  a  problem  of  major  national  concern." 

FTC  was  faulted  in  the  report  for  lethargy,  timidity,  and  passivity 
in  approaching  its  consumer  protection  functions.  These  shortcomings 
mav  have  been  largely  remedied,  but  the  problem  of  inadequate  powers 
and  jurisdiction  has  not. 

We  urge  speedy  approval  of  H.R.  20,  with  provision  for  the  addi- 
tional amendments  in  title  II  which  we  have  indicated. 

That  completes  our  testimony,  Mr.  Chairman. 

"We  thank  you  and  members  of  the  committee  for  hearing  us. 

]Mr.  Moss.  Thank  you  very  much. 

Mr.  McCollister?' 

jMr.  McCoLusTER.  ]Mr.  Peterson,  welcome.  It  is  good  to  see  you  this 
morning.  We  are  happy  to  have  your  testimony. 

You  are  familiar  of  cour?e  with  the  debate  wliich  rasres  concerning 
the  abdication  of  Congress  to  the  executive  branch.  I  think  on  that 
subject  m^ost  Members  of  the  Congress  would  like  to  =:ee  Congress  take 
br>rk  some  of  those  powers  that  have  been  transferred  over  the  years  to 
the  executive  branch. 
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HoAv  do  you  square  the  seeming  inconsistency  here  with  your  sup- 
port for  a  proposal  which  would  transfer  from  the  Congress  to  the 
FTC  under  the  provisions  of  section  203  the  broadest,  most  far-reach- 
ing transfer  of  power,  legislative  power,  from  the  Congress  to  the 
Federal  Trade  Commission  in  the  context  of  the  debate  which  rages  on 
the  other  subjects  of  transfer  from  the  Congres  to  the  executive  branch  ? 

Mr.  Peterson.  I  don't  think  it  is  the  same  type  of  power  that  we 
are  talking  about.  "We  are  getting  into  specific  details  for  protection  of 
the  consumer  and  not  the  abrogation  of  power,  that  is,  taking  away 
from  Congress  the  fundamental  riglits  of  Congress  to  be  an  equal  part 
of  a  three-system  kind  of  government. 

This  I  think  is  particularly  different  in  that  you  can't  come  in  all 
of  the  time  and  watch  each  time  they  twist  and  turn,  as  you  know  that 
they  do. 

Mr.  McCoixisTER.  Could  not  that  same  argimnent  not  be  used  justify- 
ing the  transfer  of  power  from  the  Congress  to  the  Executive? 

]\rr.  Petersox.  Xo.  sir.  I  don't  think  the  comparison  is  valid. 

Mr.  McCoLLisTER.  I  was  sure  that  you  wouldn't. 

Mr.  Petersox.  I  don't  know  how  you  could  tell.  The  power  of  the 
Congress  is  based  on  the  Constitution  and  in  its  desire  to  protect  the 
consumers.  I  don't  see  any  valid  comparison  or  how  you  could  say  that 
when  the  Congress  gives  up  some  of  its  basic  rights  to  the  Executive, 
that  this  is  comparable  to  allowing  an  agency  to  protect  the  consumer. 
But  I  would  like  to  ask  ^liss  Draper  to  comment  on  that. 

Mr.  McCoLLisTER.  May  I  follow  on  your  remarks  with  comments 
that  here  the  Congress  is  giving  up  its  power  to  pass  legislation  to  an 
independent  agency  and  in  some  cases  it  is  worse  because  here  the 
transfer  is  to  an  appointed  five-man  board  as  opposed  to  transferring 
it  to  the  Executive  who  is  an  elected  officer  of  the  Government. 

The  activities  concerned  here  are  so  far  reaching,  every  matter 
affecting  commerce,  every  retail  store,  every  wholesaler,  every  manu- 
facturer, every  article  in  commerce  reaches  farther  and  concerns  the 
daily  lives  of  more  citizens  in  more  direct  fashion  than  almost  any 
subject  I  can  think  about,  and  yet  the  AFLr-CIO  recommends  that 
the  Congress  give  up  that  power. 

Now,  another  inconsistency  that  seems  to  me  to  be  apparent  is  that 
on  the  last  page  of  your  statement  you  fault  the  FTC  or  the  FTC  is 
faulted  in  theABA  report  for  "letharefy.  timidity,  passivity"  in  ap- 
proaching its  consumer  protection  problem.  You  have  no  guarantee,  it 
would  seem  to  me,  that  the  FTC  or  any  other  agency  is  ever  going  to 
respond  in  a  way  that  anybody  in  particular  would  want  them  to. 
With  this  background  of  fault  to  the  FTC,  do  you  now  all  at  once 
want  to  give  them  even  more  power  to  abuse?  Help  me  with  my 
difficultv. 

Mr.  Petersox.  I  will  be  delighted.  You  have  made  a  long  question 
indeed.  Of  course  you  are  not  giving  up  your  legislative  rights.  You 
are  still  maintaining  control  and  any  action  that  the  FTC  found  was 
wroniT,  you  would  correct  it  immediately. 

What  you  are  doing  is  giving  them  the  ability  to  correct  some  of  the 
abuses  that  are  being  perpetrated  against  the  American  consumer, 
some  of  the  frauds  and  deceit.  You  are  giving  them  a  little  leeway 
in  which  they  ^an  move  but  this  is  not  giving  up  any  legislative  right 
as  you  have  in  the  case  of  the  executive  and  now  you  are  fighting  for 
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equal- power.  And  you  still  maintain  the  controls  to  lec^islate  on  any 
action  that  they  take  that  you  don't  like.  Therefore,  what  the  people 
object  to  can  certainly  be  corrected  immediately. 

Mr.  McCoLLisTER.  I  am  certainly  relieved. 

Mr.  Peterson.  I  knew  that,  sir,  and  I  knew  that  we  were  going  to 
come  into  complete  harmony  again  this  year. 

Miss  DuBROw.  May  I  comment?  I  am  wearing  my  hat  as  chairman 
of  the  AFL-CIO  Subcommittee  on  Consumers. 

Mr.  McCoLLiSTER.  That  is  a  very  attractive  turtle  that  you  have. 
Does  that  imply  membership  ? 

Miss  DuBROW.  I  would  like  not  to  respond,  but  privately  I  will  tell 
vou  sometime,  Congressman  McCollister.  I  would  like  to  sav  two 
things. 

First  of  all,  there  is  a  difference  between  the  Executive  taking  from 
the  legislative  the  rights  given  to  them  under  the  Constitution  as  com- 
pared to  the  Congress  of  the  United  States  deciding  that  because  of 
the  complications  and  work  that  must  be  done  to  give  certain  agencies 
the  right  to  legislate.  That  makes  the  difference,  I  think,  between  the 
two  measures  and  problems  you  proposed. 

JNIr.  IMrCoTXisTER.  If  I  may  interru]:)t  you  for  a  moment,  I  think 
we  probably  have  a  disagreement  on  tlie  mechanism  by  which  the  Ex- 
ecutive has'  achieved  its  dominant  position.  Surely  it  is  my  feeling 
that  during  the  sixties,  the  Congress  delegated  vast  grants  of  power 
to  the  executive  branch  for  various  programs  that  the  Congress  was 
then  enamored  of,  and  that  it  seems  to  me  the  situation  arises  as  mucli 
from  that  result  as  from  any  unwarranted  assumption  by  the  Ex- 
ecutive. 

Miss  DiTBROv/.  Excepting  that  now  Congress  has  decided  that  tliere 
is  a  constitutional  problem  and  I  would  agree  with  it  but  I  would 
like  to  make  one  more  suggestion.  You  are  not  only  legislating  freelv  if 
a  majority  of  Congress  decides  it  wants  this  power  given  to  the  FTC 
but  tliere  is  nothing  that  says  you  cannot  liave  an  oversight  commit- 
tee, as  we  have,  for  instance,  the  National  Commission  on  the  Trutli 
in  Lending  bill  that  was  passed. 

We  do  have  a  national  commission  that  looks  into  that  and  makes 
reports.  We  have  oversight  committees  on  a  number  of  things.  It  seems 
to  me  that  Congress  lias  the  riaht  to  have  an  oversight  committee  and, 
if  you  find  that  the  Federal  Trade  Commission,  one,  is  still  lethargic 
and  ]:»assive  and  fails  to  do  its  job,  you  have  a  right  to  call  it  to  heel 
and  to  demand  that  it  either  amend  its  ways  or  do  something. 

Second,  the  executive  switch  persons  in  charge  of  the  Federal  Trade 
Commission,  if  it  wants  to,  to  make  the  members  more  receptive  to  the 
purposes  of  the  bills  that  Congress  passes. 

And  third,  it  seems  to  me  that  when  you  fail  to  give  the  FTC  this 
kind  of  power,  you  are  asking  Congress  to  take  on  a  terrific  job  that 
it  can't  possibly  do  in  the  program  that  it  noAv  has  and  the  work  it  now 
has  to  do,  to  really  represent  the  consumers,  not  only  in  terms  of  their 
needs  but  in  terms  of  immediate  help. 

And  I  would  not  think.  Congressman  McCollister,  if  I  may  say  so, 
that  this  is  at  all  a  comparison  Avith  what  is  going  on  in  the  fight  be- 
tween the  Executive  and  the  Congress  of  the  United  States. 

Mr.  McCollister.  That  too  is  very  reassuring.  I  am  grateful  for 
your  comments. 
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MissDuBROW.  And  you  haye  my  support  Oil  the  second.  -'"y 

Mr.  McCoLiJSTER.  if  Ave  might  discuss  your  confidence  in  oversight 
committees  being  able  to  control  the  actions  of  agencies,  would  you 
say  that  the  Defense  Department  has  been  well  controlled  by  the 
Armed  Services  Committee  of  the  Congress  ? 

Miss  DuBROW.  I  would  hesitate  to  put  myself  on  record  on  that  be- 
cause I  really  don't  know  too  much  about  it.  I  would  suspect 

Mr.  McCoLLiSTER.  I5ut  as  a  device  you  are  suggesting  that  the  Con- 
gress can  maintain  some  kinds  of  surveillance  ? 

Miss  DuBROw.  That  is  right. 

Mr.  McCoLLiSTER.  Would  you  say  that  the  Congress  has  done  a  good 
job  of  that? 

]Mis3  Di'BROw.  I  don't  know  whether  it  has  or  not  but  it  could  do  a 
good  job.  That  is  my  point.  I  don't  tJiink  there  is  anything  to  suggest 
that  an  oversight  committee,  appointed  by  Congress  to  look  into  what 
FTC  has  done,  could  not  do  an  effective  job.  I  have  enough  confidence 
in  many  Members  of  the  Congress  to  feel  tliat  they  would  want  to  do 
that  because  consumers  make  up  their  constituency. 

Mr.  McCoLLiSTER.  Tliat  is  certainly  flattering  and  we  accept  your 
confidence.     . 

]Miss  DuBROw.  I  have  great  confidence  in  the  Congress. 

i\Ir.  McCoLLiSTER.  On  another  oversight  committee  and  another 
agency  that  has  been  granted  a  considerable  measure  of  independence, 
the  Postal  Corporation,  v.ould  you  say  that  the  CongTess  is  in  a  good 
position  to  do  something  about  some  of  the  terrible  problems  that  we 
are  having  on  such  a  simple  thing  as  the  delivery  of  the  mail? 

]Miss  DuBROw.  I  think  it  could.  I  think  there  again  you  see  it  de- 
pends on  the  intent  and  the  purposeful  mission  that  Congress  takes  up. 

I  am  as  upset  as  you  are  about  the  failure  of  delivery  of  mail  but  it 
seems  to  me  there  it  is  a  question  of  personnel,  the  desire  to  do  the  job 
on  the  part  of  the  agency,  and  the  desire  of  Congress  to  see  the  job 
done.  I  don't  think  there  is  any  power  that  Congress  wants  to  abrogate 
to  itself  that  it  cannot  do  to  do  a  good  job  and  I  think  that  is  one  of 
the  problems  that  we  have  to  look  at. 

If  the  oversight  committee  is  not  doing  a  good  job,  then  the  over- 
siglit  committee  ought  to  be  criticized  by  Members  of  tlie  Congress 
and  perhaps  even  by  the  Executive.  But  I  don't  think  that  takes  away 
from  the  fact  the  weapon  is  there,  the  enforcement  powers  are  there  as 
far  as  Congress  is  concerned.  And  I  want  to  make  one  more  point, 
Congressman  ]McCollister,  because  I  do  represent  people  in  this  coun- 
try v.'ho  are  not  only  low- wage  earners  but  in  my  union  particularly 
they  are  people  who  find  it  very  difficult  to  understand  the  intricacies 
of  the  way  government  works  and  the  language  often  is  a  barrier. 

It  seems  to  me  that  I  wanted  to  make,  and  I  was  going  to  ask  if  I 
might  put  in  the  record  a  letter  from  our  union  on  this 

Mr.  McCoTxiSTER.  Mr.  Chairman,  I  am  sure  that  letter  will  be  ^eiy 
lielpful. 

Mv.  Moss.  Is  there  objection  to  including  the  letter  at  this  point  in 
tlie  record  ? 

Hearing  none,  it  is  so  ordered. 


294 

[The  following  letter  was  received  for  the  record :] 

International  Ladies'  Garment  Workers'  Union, 

New  York,  N.Y.,  May  11,  J 97 3. 
Chairman  John  E.  Moss, 

Members  of  the  Subcommittee  on  Commerce  and  Finance, 
House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Chairman  and  Members  of  the  Committee  :  The  International 
Ladies'  Garment  Workers'  Union  joins  with  the  AFL-CIO  in  urging  that  your 
subcommittee  report  out  favorably  H.R.  20  dealing  with  warranties  and  giving 
the  Federal  Trade  Commission  the  right  to  establish  regulation  barring  deceptive 
practices. 

Our  organization,  representing  430,000  members,  feels  very  strongly  that  con- 
sumers must  be  protected  from  unfair  practices  by  manufacturers  and  merchants 
vi'hose  terms  on  warranties  are  meaningless  and  many  times  incomprehensible  to 
the  ordinary  purchaser. 

H.R.  20  would  require  manufacturers  and  sellers  to  spell  out  the  terms  of  the 
warranty  and  indicate  whether  warranty  is  full  or  limited,  and  would  make  it 
possible  for  the  purchaser  to  know  what  his  or  her  rights  are.  It  would  also  make 
it  clear  that  the  seller  would  be  responsible  for  the  standard  of  merchandise 
he  sells  and  would  require  payment  of  legal  costs  to  the  consumer  who  might 
have  to  go  to  court  to  collect  on  his  warranty. 

It  is  also  the  belief  of  my  union  and  its  members  that  consumers  should  be 
permitted  to  engage  in  class  action  suits  in  order  to  meet  the  $10,000  minimum 
which  courts  now  require  before  they  will  take  jurisdiction  in  such  law  suits. 

As  important  as  we  think  these  sections  of  the  bill  are,  we  want  to  underscore 
that  we  are  very  much  concerned  with  the  section  of  the  bill  giving  the  Federal 
Trade  Commission  power  and  authority  to  set  up  rules  that  would  prevent  decep- 
tive practices  by  manufacturers  and  sellers.  The  agency  now  seems  to  be  limited 
to  acting  on  a  case  by  case  basis.  This  is  not  only  a  dilatory  tactic,  but  makes  it 
almost  impossible  for  these  who  use  deceptive  practices  to  be  expeditiously  and 
properly  penalized  for  their  actions. 

Congress  should  be  willing  to  delegate  rulesetting  powers  to  the  FTC  in  order 
to  stop  making  a  mockery  of  the  consumer's  right  to  protection  from  deception 
and  outright  crookedness  on  the  part  of  some  business  establishments.  Congress 
cannot  be  expected  to  police  such  practices.  Therefore,  the  logical  method  to 
prevent  consumer  fraud  is  to  confer  rulesetting  powers  on  FTC. 

I  trust  that  your  subcommittee  will  move  quickly  to  report  out  a  strong  and 
effective  warranty  bill  and  that  it  will  meet  with  the  approval  of  the  full  com- 
mittee and  the  House  of  Representatives. 
Respectfully  yours, 

Evelyn  Dubrow, 
Legislative  Representative. 

Miss  Dubrow.  Thank  j'on.  jSIr.  Chairman.  We  particularly  feel  that 
the  FTC  needs  to  have,  really-  legislative  powers  because  people  who 
cannot  speak  for  themselves  very  well  have  to  have  confidence  in 
an  agency  that  is  going  to  speak  for  them. 

In  this  whole  broad  problem  today  of  the  rise  in  the  cost  of  living, 
and  all  of  the  other  things  that  are  going  on,  I  constantly  find  that 
it  is  the  low-wage  earner,  the  poor,  the  people  who  are  illiterate  in  the 
English  language,  and  I  want  to  underscore  that,  they  are  not  illiterate 
in  their  own  language  but  in  the  English  language,  who  become  the 
victims  of  tlie  merchant  or  the  manufacturer  who  takes  advantage. 
We  find  it  happens  time  and  time  again. 

Mr.  jMcCoLLisTER.  ]May  I  interrupt  you  to  ask  you  a  question  on 
that  last  point. 

Would  you  not  agree  that  the  consumer  in  the  United  States  has 
been  the  beneficiary  of  a  greater  variety  and  diversity  of  product, 
catered  to  his  needs,  catered  to  his  wish,  than  any  other  spot  in  the 
world  ? 

ISIiss  DuBK0w\  I  think  that  is  true.  I  can  agree  with  that. 
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Mr.  McCoLLiSTER.  Then  isn't  the  system  that  has  made  that  all 
possible  worthy  of  some  greater  confidence  than  the  statement  you 
have  just  made  there  at  the  conclusion,  and  I  refer  not  only  to  your 
statement,  but  the  statement  in  the  prepared  testimony  referring  to 
swindle  and  deception  of  the  exploited  consumer?  Can  you  give  me 
any  measure  of  the  magnitude  of  this  more  objectively  ? 

Miss  DuBROw.  I  am  sure  Anne  Draper  does  have  that.  Let  me  make 
one  point. 

I  have  consistently  said,  both  as  representing  my  union  in  Wash- 
ington and  as  AFL  subcommittee  consumer  legislative  representative, 
that  tlie  honest  businessman  and  the  honest  manufacturer  has  nothing 
to  worry  about  in  any  laws  we  have  asked  to  be  passed.  But  to  indicate 
that  people  have  not  been  swindled  or  poorly  treated,  even  though  they 
have  had  a  number  of  products  that  have  been  available  to  them,  is 
to  me  almost  Pollyannaish,  if  I  may  say  so.  I  wish  I  could  agree 
with  you  that  eveiy  merchant  and  every  retailer  and  every  manu- 
facturer  

Mr.  McCoLLiSTER.  That  is  not  my  point.  My  point  is  not  that  every 
merchant,  retailer,  or  manufacturer  100  percent  of  the  time.  That  is 
not  my  point. 

My  point  is  that  the  overwhelming  majority  of  retailers,  whole- 
salers, and  manufacturers  deal  fairly  and  honestly  with  the  consumer 
and  to  pass  a  body  of  law  transferring  such  vast  grants  of  power  to 
an  independent  regulatory  agency  less  accountable  than  either  the 
Congress  or  the  Executive  is  to  my  mind  burdening  the  honest  over- 
whelming majority  of  business  dealings  to  correct  the  abuses  of  a  few. 

Miss  DuBROW.  I  am  going  to  refer  to  Anne  Draper.  But  first  of  ally 
the  Executive  does  have  a  right  to  move  in  if  the  regulatory  agency 
is  not  doing  its  job. 

Mr.  McCoLLiSTER.  Would  you  say  that  the  executives  of  the  present 
and  past  have  done  that  regidarly  ? 

Miss  DuBROW.  No. 

Mr.  McCoLLisTER.  What  is  to  cause  them  to  suddenly  change  their 
spots  ? 

Miss  DuBROw.  I  think  the  pressure  of  a  committee  like  this,  the  pres- 
sure of  Congress  and  pressure  of  consumers. 

Mr.  McCoiJLisTER.  Have  other  committees  not  had  that  same  oppor- 
tunity in  the  past,  and  have  they  not  failed  to  achieve  that  goal  in 
the  past  ? 

Miss  DuBROw.  I  have  agreed  they  have  failed  to  pass  legislation. 
That  is  why  we  are  here  today. 

Mr.  McCoLLisTER.  Why  do  we  suddenly  change  our  spots  ? 

Miss  DtiBROw.  I  think  you  do.  I  think  Congress  is  receptive  to  ideas 
from  constituents.  I  thinlv:  consumer  organizations  have  become  more 
powerful  in  bringing  the  message  back. 

I  think  the  unions  have  more  and  more  considered  consumer  prob- 
lems, the  problem  for  them  to  worry  about;  and  I  think  under  those 
circumstances  that  the  Congress  of  the  United  States  can  work  its  will 
very  well  if  it  wants  to. 

Now,  Anne  has  some  material  on  the  breadth. 

Mr.  McCoLLisTER.  In  a  moment,  please. 

I  don't  represent  as  large  a  constituency  as  you,  only  some  510,000 
people  in  Omaha,  Nebr. 

]\Iiss  DuBROW.  That  is  pretty  good. 
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Mr.  McCoLLiSTEK  [continuing].  IVliich  incidentally  is  a  democratic 
district. 

Miss  DuBROv/.  They  must  have  faith  in  you  then,  Congressman 
McCollister. 

Mr.  McCollister.  I  believe  they  may,  at  least  63.9  percent.  But  the 
thing  you  find  in  talking  with  union  members,  consumers,  and  people, 
is  the  thing  that  most  aggravates  them  and  most  frustrates  them  is 
government  that  is  not  accountable  to  them,  government  that  they 
can't  change,  government  that  is  uni-esponsive. 

I,  as  their  elected  Representative,  am  very  accountable,  and  yet 
here  we  propose  to  transfer  this  vast  grant  of  power,  legislative  power, 
to  an  independent  agency  whose  accountability,  how^ever  ideally  you 
may  describe  it,  is  certainly  less  than  the  accountability  of  the  Con- 
gress ;  and  it  appalls  me,  in  this  time  of  crisis  when  the  Congress  needs 
to  regain  its  prerogatives,  to  propose  that  this  vast  grant  of  power 
be  taken  away  from  us. 

Miss  DuBROW.  It  is  not  being  taken  away.  You  are  deciding  that  a 
regulatory  agency  shall  have  the  power  to  enforce  certain  things  that 
you  want  it  to  enforce,  and  it  seems  to  me  there  is  a  great  differ- 
ence between  taking  it  way  and  giving  it  and  understanding  it.  We 
are  a  representative  government.  Everybody  in  your  district.  Con- 
gressmen McCollister,  could  not  come  to  Washington  to  legislate.  You 
are  chosen  because  they  have  faith  in  you. 

It  seems  to  me,  then,  we  ought  to  respond  in  the  same  way.  Any 
regulatory  agency  represents  the  support  of  the  Congress  and  the 
support  of  the  executive.  If  that  representative  agency  is  not  good, 
then  it  seems  to  me  changes  can  be  made.  But  to  suggest  that  you,  for 
instance,  should  have  to  worry  about  every  consumer  in  your 
district .■>\\(yi' 

Mr.  McCollister.  But  I  do.  '>•     i 

Miss  DuBROw  [continuing].  Who  bought  a  vacuum  cleaner,  like  the 
one  I  just  bought  that  I  am  going  to  have  a  fight  about,  I  am  not  going 
to  write  to  my  Congressman  and  say  this  vacuum  cleaner  is  not  work- 
ing right  if  I  know  the  FTC  has  a  right  to  look  into  it. 

Congress  would  be  unable  to  r(>ally  take  on  the  job,  and  it  seems  to 
me  that  in  this  case,  just  as  you  count  on  yowv  staff  to  advise  you  and 
to  recommend,  you  can  do  the  same  thing  with  the  FTC  by  seeing  that 
there  is  an  oversight  group  that  looks  into  these  things  legally.  I  don't 
think  you  are  legislating  away.  What  I  think  you  are  doing  is  giving 
the  riglit  to  a  Federal  regulatory  agency  to  work  the  will  of  Congress. 

Mr.  IMcCoLLisTER,  And  to  leave  this  point,  I  suspect  we  could  dis- 
cuss it 

Miss  DuBRow.  I  will  discuss  it  with  you  sometime.  Congressman 
McCollister,  if  I  may. 

Mr.  McCollister.  To  say  here  is  an  agency  that  has  been  subjected  to 
a  good  deal  of  criticism  for  inaction,  it  makes  no  sense  whatsoever  to  me 
to  solve  the  problem  presumably  by  giving  them  a  vast  grant  of  addi- 
tional power. 

If  they  have  been  so  unable  to  deal  with  that  which  they  have  had  to 
do  before,  how  suddenly  are  they  going  to  be  able  to  handle  all  of  these 
additional  responsibilities  we  place  on  them  ? 

=     Miss  Draper,  I  would  say  at  least  they  could  not  use  the  excuse  that 
they  did  not  have  sufficient  powers.  This  is  one  excuse  that  they  used 
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to  use  for  not  doing  anything.  I  think  that  this  excuse  would  no  longer 
be  available  to  them.  . 

The  other  thing  is  that  the  Federal  Trade  Commission  has  changed 
its  spots  for  whatever  reason,  maybe  Ralph  Nader's  attacks  on  them. 
Mr.  McCoLLiSTER.  Who  ?  Ralph  Nader  ?  ■  n  ^ 

Miss  DR.VPER.  He  delivered  a  stinging  attack  on  the  operations  ot  tlie 
Federal  Trade  Commission. 

Mr.  McCoLLiSTER.  You  are  saying  that  now  that  the  FTC  has  per- 
haps changed  its  spots,  that  those  new  spots  are  going  to  remain  there 
for  all  time  to  come  ancl  we  may  now  back  away. 

Miss  Draper.  No.  If  they  have  all  of  these  powers,  the  problem  may 
be  indeed  to  get  them  to  use  them. 

Mr.  McCoLLiSTER.  We  are  not  only  transferring  this  new  grant  ot 
power  to  the  agency,  but  under  the  terms  of  the  bill,  we  are  transfer- 
ring poAver  from  other  regulatory  agencies  to  the  FTC. 

All  of  those  agencies  which  regulate  banks,  railroads,  airlines,  and 
otlier  companies  now  exempted  from  FTC  power  on  fair  and  deceptive 
practices,  it  is  proposed  that  FTC  be  a  super  superagency  with  regula- 
tory powers  superseding  the  powers  of  the  Government  or  independent 
reg'ulatory  agencies.  How  can  we  countenance  such  a  transfer  of 
power  ?  . 

Miss  Draper.  I  think  vou  are  urging  a  counsel  of  despair.  INIost 
people  say  Congress  can't  sit  down  and  write  these  things  themselves 
every  time  they  happen  any  more  than  they  could  take  over  the  opera- 
tion'of  the  Post  Office  to  get  the  mail  delivered.  And  if  you  can't  get 
anv  kind  of  delegation  of  a  power  to  an  agency  that  is  in  a,  position 
to  do  it,  then  we  are  saying  that  the  broad  swindles,  and  so  forth,  there 
is  no  answer  to  it. 

Mr.  McCoLLiSTER.  But  there  is  indeed  an  answer  to  it.  The  answer 
to  it  is  that  the  consumer  penalizes  that  company  or  that  retailer  that 
engages  in  swindles  and  deception  and  goes  elsewhere. 

Miss  Dr.\per.  One  of  the  problems  with  this  is  that  one  that  has  been 
liighlighted  back  in  the  gjiettos,  that  people  do  not  move  around  and 
have  the  same  shopping  area  as  a  lot  of  other  people. 

I  did  want  to  refer  to  the  documentation  in  the  ABA  report.  It  has 
a  lengthy  footnote  to  document  its  assertion  about  this  being  a  national 
prolilem  of  major  importance — marketing  fraud.  Fart  of  this  refers 
to  the  old  Keriier  Commission  Report. 

Mr.  MgCollister.  Is  that  the  former  Chicago  judge? 
Miss  Draper.  Yes.  The  Commission  ''found  that  43  percent  of  ghetto 
families  in  New  York  had  experienced  serious  exploitation  and  that 
two  of  the  major  grievances  were  'unfair  commercial  practices  affect- 
ing Negro  consumers'  and  the  belief  that  'Negroes  are  sold  inferior 
quality  goods  at  higher  prices  and  are  subjected  to  excessive  interest 
rates  and  fraudulent  commercial  practices'." 

I  did  want  to  also  make  reference  to  the  insertion  in  the  record  Ave 
made  on  this  point  2  years  ago.  There  is  a  misstatement  in  our  testi- 
mony, it  Avas  April  1971. 

Mr.  ]MrCoLLisTER.  Shall  we  say  one  misstatement. 
Miss  Draper.  One  misstatement.  It  was  2  years  ago,  alrnost  to  the 
day,  AA^e  sent  to  the  committee  at  your  request  documentation  for  in- 
sertion. 
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At  that  time  one  of  the  pieces  of  documentation  was  a  book  by 
Senator  Warren  Magnuson  called  "The  Dark  Side  of  the  Market- 
place" and  this  was  a  quotation  from  this  book : 

Deceptive  selling  by  the  unscrupulous  few  in  the  business  underworld  is,  in 
fact,  a  much  more  serious  form  of  theft.  It  cheats  Americans  of  several  billion 
dollars  yearly,  more  than  is  lost  through  robbery,  burglary,  larceny,  auto  theft, 
embezzlement,  and  forgery  combined.  Unlike  the  con  men  of  yesterday  who  were 
so  heavyhanded  that  they  offended  the  law,  today's  modern  bandits  of  the  market- 
place are  the  masters  of  the  light  touch.  With  their  insidious  misrepresentations, 
silver-tongued  lies,  half  truths  and  exaggerated  promises,  these  men  can  reach 
even  deeper  into  our  pockets  without  producing  a  rustle  to  disturb  the  law  or 
often  the  victim  himself.  From  coast  to  coast  we  are  exposed  to  their  Pandora's 
box  of  selling  tricks.*  *  * 

Although  these  schemes  are  staggering  in  scope  and  diverse  in  their  nature — ■ 
the  Better  Business  Bureau  has  identified  800  different  varieties — they  invari- 
ably have  several  things  in  common :  They  are  lucrative,  they  are  subtle  and 
their  purveyors  rarely  come  in  conflict  with  the  law. 

This  is  by  way  of  saying  and  trying  to  document  why  we  are  con- 
vinced that  this  is  something  that  can't  be  just  let  alone,  but  Congress, 
cannot  sit  down  and  pursue  every  one  of  these  schemes.  It  is  im- 
]:)ortant  to  have  an  agency  set  up  in  such  a  way  that  it  can  do  some- 
thing about  this. 

Mr.  Peterson.  Could  I  ask  you  a  question,  sir  ? 

Mr.  Moss.  If  the  gentleman  wants  to  yield  for  it. 

]Mr.  McCoLLisTER.  Yes. 

Mr.  Moss.  The  Chair  merely  wants  to  emphasize  what  he  has  been 
emphasizing  for  the  last  several  days.  There  is  a  tendency,  and  it  has 
been  evident  in  the  hearings,  to  attempt  to  develop  an  adversary  pat- 
tern of  conducting  the  hearings.  The  Chair  does  not  intend  to  rewrite 
the  rules  of  the  House  in  the  committee.  The  witness  knows  the  direc- 
tion of  questions  from  the  witness'  table  to  members  of  the  committee 
is  not  within  the  scope  of  the  rules  of  the  House.  The  Chair  indulged 
the  gentleman  because  the  member  desires  it  but  I  do  want  to  put  the 
witness  on  notice  that  this  pattern  must  stop.  As  a  person  responsible 
to  this  House,  I  have  to  conduct  the  business  of  this  House  in  reason- 
able accord  with  the  rules. 

]Mr.  Peterson.  By  all  means. 

Mr.  McCoLLisTER.  ]Mr.  Peterson,  perhaps  Ave  can  discuss  this  away 
from  this  place  and  I  would  be  very  happy  to  engage  in  whatever 
discussion  you  would  like  to. 

Mr.  Peterson.  We  would  be  delighted.  We  certainly  would  welcome 
the  opportunity  to  express  our  views  more  fully  to  you  and  would  be 
delighted  for  any  opportunity  any  place. 

Mr.  McCoLLisTER.  I  not  only  welcome  it,  I  urge  you  to  come. 

Mr.  Peterson.  We  certainly  will.  Thank  you. 

Mr.  Moss.  I  have  to  emphasize  it  is  not  always  easy  to  chair  and 
try  to  keep  things  on  the  track.  It  is  not  guaranteed  at  all  times  to 
make  you  most  popular.  Mr.  Breckinridge. 

Mr.  Breckinridge.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLiSTER.  If  I  might  ask  the  gentleman  to  yield  for  a 
moment,  I  would  simply  like  to  say  that  the  chairman  has  in  the  brief 
21/4  years  that  I  have  had  the  pleasure  of  serving  on  this  subcom- 
mittee been  eminently  fair  and  I  have  no  complaint  whatever  on  that 
score  and  as  a  member  of  the  minority,  well,  on  most  occasions  at  least, 
I  salute  the  chairman  for  his  CA^en'-handed  chairmanship  and  have 
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nothing  but  praise  for  the  manner  in  which  he  conducts  tlicse  subcom- 
mittee hearings. 

Mr.  Moss.  I  thank  the  gentleman.  I  have  the  obligation  as  chairman 
to  try  to  protect  the  right  of  every  member,  the  right  of  every  view- 
point and  of  every  witness. 

Mr.  McCoLLiSTER.  I  applaud  the  chairman  for  going  in  that 
direction. 

]Mr.  Moss.  IVIr.  Breckinridge. 

jSIr.  Breckinridge.  Thank  j^ou. 

I  express  appreciation  to  the  witness  and  say  I  have  enjoj-ed  this 
mornmg's  testimony  particularly  and  the  fact  that  we  have  arrived 
at  such  a  broad  area  of  agreement  between  those  on  this  side  and  those 
on  that  side,  as  expressed  by  my  colleague  from  the  other  side.  I  won't 
speak  for  the  chairman,  but  I  think  he  would  join  with  me  when  I  say 
that  I,  too,  think  it  clever  of  the  turtle,  in  such  a  state. 

I  would  like  to  say,  Mr.  Peterson,  as  a  newcomer,  that  I  am  inter- 
ested in  your  comments  on  page  4  having  to  do  with  some  of  the 
legislative  history  of  this  bill  and  I  would  like,  if  I  may — because 
there  has  been  quite  a  little  testimony  in  this  general  area — I  would 
like,  if  I  might  to  state  the  situation  as  I  now  understand  it  to  be  in 
order  that  3'ou  might,  correct  me  if  I  am  in  error;  and  then  I  would 
like  to  ask  a  ouestion  or  two. 

i. 

If  H.R  20  passes  in  its  present  form,  and  we  go  from  a  $5,000  to  a 
$10,000  penalty,  we  would  then  find  ourselves — in  a  position,  as  I  have 
heard  stated  by  complainants — find  ourselves  in  a  position  whereby 
the  Commission  would  thereupon  be  empowered  to  adopt  a  broad  rule 
applying  across  the  board  to  any  and  all  factual  situations  prospec- 
tively and  that  upon  the  conclusion  of  the  Commission  after  due 
process,  that  if  there  had  in  fact  been  a  violation  of  that  rule,  that  a 
cease-and-desist  order  Avould  then  issue,  and  the  question  before  the 
Conunission  and  before  the  courts  would  not  be  whether  or  not  the  rule 
was  as  matter  of  fact  within  the  scope  of  the  act  but  whether  or  not 
there  had  been  a  violation,  and  at  that  point  a  penalty  in  the  amount 
of  $10,000  would  be  fixed. 

Now,  the  addition  of  a  civil  remedy  in  the  amount  of  $10,000  adds 
merely  another  10  to  it  as  I  view  it,  or  I  am  missing  something  here 
and  I  would  appreciate  your  comment  on  that. 

]Mis9  Draper.  You  are  speaking  of  the  part  of  the  testimony  wliere 
we  refer  to  previous  provisions  in  the  bill,  one  of  which  would  have 
empowered  FTC  to  bring  civil  actions  to  obtain  penalties  of  up  to 
$10,000  for  those  who  violate  the  law  against  practices  or  acts  unfair 
or  deceptive  to  consumers.  As  I  would  understand  this,  this  would 
simply  empower  them  to  levy  a  penalty.  It  isn't  the  same  thing  as  a 
penalty  for  violating  a  cease-and-desist  order. 

If  they  did  both  things,  I  suppose  they  could.  The  cease-and-desist 
order  would  come  into  effect  after  the  determination  had  been  made. 
If  the  company  then  continued  to  violate  the  law,  it  would  be  subject  to 
penalty  for  violating  the  cease-and-desist  order,  whereas  the  other  one 
would  be  a  iK'nalty  that  could  be  levied  for  the  violation  itself  of  the 
law.  But  if  they  then  ceased  and  desisted,  no  additional  penalty  would 
bo  incurred. 

Mr.    BRECKiNRrooE.    I    am    concerned    about    not    waiving    any 
remedies  that  should  be  available  in  behalf  of  either  the  public  or 
the  Commission. 
94-513 — 7.3 20 
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My  underetanding  of  the  practice  of  that  would  be  to  obiainthis 
civil  penalty  in  the  amount  of  $10,000  as  distingl^ished  from  tliis  crimi- 
nal penalty,  so  you  have  two  civil  remedies. 

Miss  Dr^vper.  Yes,  for  different  offenses. 

Mr.  Breckinridge.  You  have  to  go  to  a  civil  court  which  is  more 
time  consuming  to  have  the  $10,000  penalty  endure  the  present  pro- 
visions of  the  contract  for  cease-and-desist  order  for  violation  of  the 
rule  and  the  assessment  thereupon  of  that  penalty  of  $10,000.  And 
concurrently  under  the  provisions  of  the  act,  the  power  of  injunctive 
remedy  exists  within  the  Commission,  wliich  could  prohibit  and  pro- 
scribe the  act  complained  of  and  its  continuance  across  the  board  at 
time  any  legal  action  was  going  to  follow. 

So  under  the  present  framework  you  conduct  a  hearing ;  you  find  a 
violation  of  a  rule;  you  issue  a  cease-and-desist  order,  and  assess  a 
]3enalty  on  the  violation  of  the  law. 

Miss  Draper.  No,  you  don't  do  that  under  the  present  law. 

Mr.  Breckinridge.  I  am  talking  about  the  bill  as  proposed.  On  the 
finding  of  a  violation  of  a  cease-and-desist  order,  a  penalty  attaches 
end  it  is  collected  or  it  is  a  matter  for  the  couits. 

Miss  Draper.  Right  now  I  am  not  entirely  certain  how  they  get  these 
penalties  actually  put  into  place  for  violation  of  a  cease-and-desist 
order,  whether  that  is  something  that  is  ordered  by  the  court  or  how 
it  is  done.  I  really  don't  know.  My  concern  here  was  with  the  f  aiot  that 
it  is  a  different  offense.  •  :.'  ■■  -'^ 

Mr.  Breckinridge.  I  will  clarify  it  later  with  counsel.  I  wanted  to 
know  if  there  was  a  particular  thing  that  was  missing  here. 

Miss  Draper.  It  would  be  somewhere  in  the  Federal  Trades' Com- 
mission Act,  and  I  don't  have  that  in  front  of  me.  ;      ,■ 

Mr.  Breckingridge.  I  was  not  concerned  with  what  we  are  doing 
now.  I  was  concerned  about  the  proposed  legislation.  I  think  the  pro- 
cedure we  have  before  us  in  H.R.  20  is  superior  to  the  proposal  made 
here. 

Miss  Draper.  Not  inconsistent  with  it. 

Mr.  Breckinridge.  No,  it  is  a  separate  remedy  that  probably  "would 
not  be  used  because  it  does  involve  the  necessity  of  going  into  the  court, 
whereas  I  understand,  here  what  we  do  is  conduct  a  hearing  before 
the  Commission. 

If  we  find  a  violation  of  the  rule,  we  issue  a  cease-and-desist  order. 
It  is  effective,  and  on  this  violation  we  prosecute. 

Miss  Draper.  If  they  cease  and  desist,  there  is  no  penalty  at  all. 

Mr.  Breckinridge.  If  there  is  a  cease-and-desist  order,  there  is  a 
flagiant  violation  of  the  order,  and  it  is  referred  to  the  court. 

;^Iiss  Draper.  If  they  do  not  cease  and  desist,  they  will  get  tlie  pen- 
alty, but  the  point  of  the  other  type  of  penalty  is  that  they  would  be 
punished  for  their  past  misdeed  and  not  prospectively  for  failing  to 
stop. 

Mr.  Breckinridge.  My  next  question  is.  What  specific  remedies 
Mr.  Peterson,  are  available?  Restitution,  for  example?  Would  you 
mind  reiterating  this  for  the  record  ? 

Miss  Draper.  In  our  previous  testimon}",  we  did  go  over  this  in  some- 
what more  detail  but  only  referred  to  it  this  time  in  a  smnmary  fashion. 
It  would  have  to  do  with  restoring  the  money  that  the  person  had  lost 
because  of  the  swindle.  It  was  a  problem  referred  to  in  the  Ba:r  Associa- 
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tioii  repoii.  We  did  spotlight  this  as  one  of  the  weaknesses  in  the 
Federal  Commission  operation. 

Mr.  Breckinridge.  Mr.  Chairman,  I  wonder 

Miss  Draper.  It  is  hardly  any  use  for  anybody  to  complain  to  the 
FTC.  All  they  could  do  was  prevent  somebody  else  from  getting  injured 
by  the  same  swindler.  They  could  never  get  a  thing  back  through  the 
C'ommission  proceedings.  Kestitution  was  the  main  form  of  remedy 
contemplated,  as  I  recall  this. 

Mr.  Peterson.  We  will  supply  that  answer  to  you  for  the  record. 

Mr.  Moss.  Is  it  the  gentleman's  desire  to  have  the  record  held  to 
I'cceivo  a  response  ? 

Mr.  Breckinridge.  I  would  appreciate  that,  Mr.  Chairman. 

Mr.  Moss.  Without  objection,  that  is  so  ordered. 

[The  following  material  was  received  for  the  record :] 

Response  to  Mr.  Breckinridge's  Question  on  Specific  Remedies 

"The  excerpt  from  1971  AFL-CIO  testimony  that  covered  this  point  was  as 
follows : 

■  "Finally,  we  support  the  provisions  of  the  bill  which  would  empower  the  Fed- 
eral Trade  Commission  to  order  direct  redress  for  consumers  on  account  of 
injuries  they  have  sulfered  from  unfair  or  deceptive  acts  as  set  forth  in  the 
laiisuage  of  section  202.  Under  section  202,  the  Commission  may,  in  addition  to 
issuing  a  'cease-and-desist'  order,  require  businesses  to  'tal^e  any  other  action 
necessary  to  redress  the  injury  caused  by  such  acts  or  practices  to  consumers.' 

"The  inability  of  consumers  to  strike  bacli  at  businesses  which  have  defrauded 
and  clieated  them  is  undoubtedly  a  major  reason  why  marketplace  swindles 
continue  as  a  large-scale  public  problem.  Virtually  nothing  happens  to  the  swind- 
ler. He  is  rarely  punished.  He  is  allowed  to  keep  the  fruits  of  his  wrongdoing, 
wliile  the  victims  go  without  redress.  There  is,  indeed,  little  reason  for  a  con- 
sumer to  even  mention  a  complaint  to  the  Federal  Trade  Commission,  Tlifi  Com- 
mission can  do  nothing  for  him  by  way  of  getting  his  money  back,  canceling  his 
contract,  or  making  other  restitution.  His  only  reward  is  the  possibility  that  the 
Commission  may  succeed  in  preventing  future  frauds  upon  the  consuming  public." 

Thus,  the  two  specific  examples  of  remedies  covered  in  this  statement  were : 
(1)  Refund  of  money  to  the  consumer,  and  (2)  cancellation  of  contract. 

(Upon  checking  the  statement,  the  date  was  found  to  be  October  14,  1971.) 

S.  986,  which  passed  the  Senate  on  November  8,  1971,  included  a  somewhat 
similar  provision  authorizing  the  Federal  Trade  Commission  to  institute  court 
actions  to  obtain  relief  to  redress  injury  to  consumers.  Tlae  text  of  the  bill  set  out 
examples  of  such  remedies,  as  follows  : 

Recision  or  reformation  of  contracts  ; 
Refund  of  money  or  return  of  property  ; 
Public  notification  of  the  violation  ;  and 
Payment  of  damages. 

The  text  of  the  quotation  read  by  Miss  Draper  into  the  record,  beginning  at 
line  11,  page  437,  was  as  follows  : 

"Deceptive  selling  by  the  unscrupulous  few  in  the  business  underworld  is,  in 
fact,  our  most  serious  form  of  theft.  It  cheats  Americans  of  several  billion  dollars 
yearly,  more  than  is  lost  through  robbery,  burglary,  larceny,  auto  theft,  embezzle- 
ment, and  forgery  combined.  Unlike  the  con  men  of  yesterday  who  were  often  so 
heavyhanded  that  they  offended  the  law,  today's  modern  bandits  of  the  market- 
place are  the  masters  of  the  light  touch.  With  their  insidious  misrepresentations, 
silver-tongued  lies,  half-truths  and  exaggerated  promises,  these  men  can  reach 
even  deeper  into  our  pockets  without  producing  a  rustle  to  disturb  the  law  or 
often  the  victim  himself.  From  coast  to  coast  we  are  exposed  to  their  Pandora's 
box  of  selling  tricks — some  old,  but  handily  adapted  to  modern  circumstances, 
and  some  new,  carefully  devised  to  outwit  the  law. 

"Although  these  schemes  are  staggering  in  scope  and  diverse  in  their  nature 
(the  Better  Business  Bureau  has  identified  800  different  varieties),  they  invari- 
ably have  several  things  in  common  :  they  are  lucrative,  they  are  subtle,;and  tlieir 
purveyors  rarely  come  in  conflict  with  the  law." 
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Mr.  Bricckinridge.  That  is  all  I  have. 

Mr.  Moss.  Thanks  to  the  diliijence  of  my  good  friend,  Mr.  McCollis- 
ter,  I  have  to  go  back  and  discuss  more  extensi^'ely  than  perliaps  I  had 
planned  because  last  year  we  did  at  some  length  review  the  testimony 
of  your  organization.  I  think  the  record  of  the^last  hearing  has  a  ratlier 
current  pertinency  or  is  very  complete  with  at  least  our  discussions. 
But  I  am  concerned  over  the  questions  raised,  and  they  are  important 
questions,  of  the  difference  between  the  delegation  of  authority  to  inde- 
pendent regulatory  commissions  and  the  delegation  to  the  Executive, 
whether  by  direct  or  implied,  inherent  or  assumed  authority,  and  I 
comment  on  it  because  it  is  a  question  of  a  very  timely  nature. 

And  as  one  who  for  more  than  20  years  as  a  Member  of  Congress 
consistently  opposed  an  Executive  takeover  of  power,  I  find  a  very 
significant  difference  between  the  approach  through  the  independent 
regulatory  commissions  and  the  granting  of  authority  to  the  Executive. 

My  view  on  executive  authorit}^ — executive  arrogance  as  I  liave 
called  it  in  numerous  reports— both  of  this  committee  and  the  Commit- 
tee on  Government  Operations,  where  we  get  all  of  the  reorganization 
l^lans  of  the  President,  my  characterization  of  executive  takeover 
spans  five  administrations  and  two  political  parties,  both  in  the  Execu- 
tive and  in  tlie  legislative  branch.  And  in  each  instance,  I  have  op- 
posed Executive  takeover.  I  find  it  a  pattern  of  evolution  which  tends 
to  accelerate  and  has  ever  since  the  administration  of  Franklin  D. 
Roosevelt  in  the  1930"s,  I  think,  to  the  ultimate  disadvantage  of  our 
system  of  government. 

I  think  there  is  a  weakening  of  the  independence  of  the  legislative 
and  the  judicial  and  wliat  I  regard  as  inherentlv  a  part  of  the  legisla- 
tive brancli.  the  independent  agencies. 

Mr.  McCoLLiSTER.  "^Yould  the  gentleman  yield  ? 

Mr.  Moss.  Indeed  I  would. 

Mr.  McCoLLiSTER.  I  would  like  to  commend  him  for  this  statement 
and  associate  myself  with  it.  I  thouglit  I  better  make  that  comment 
now  because  in  a  moment  or  two  I  may  not  wish  to. 

Mr.  Moss.  I  appreciate  that.  I  was  proceeding  with  some  care  be- 
cause I  don't  think  we  are  in  disagreement  on  substantive  questions. 
We  may  be  philosophical  as  to  the  extent  to  which  we  should  continue 
to  delegate,  in  an  instance,  certain  types  of  powers.  But  at  least  in 
the  delegation  to  the  independent  agencies,  we  retain  at  all  times  the 
power  to  change. 

We  could  delegate  to  the  independent  regulatory  commissions  power 
which  could  only  be  implemented  upon  a  further  adoption  of  a  reso- 
lution by  the  Congress.  I  have  no  doubt  of  that  wliatsoever.  Some- 
thing analogous  to  the  unwise  delegations  we  have  made  to  the  Execu- 
tive of  our  legislative  powers  in  reorganization  of  the  Government. 
At  least  three  Executives  have  to  my  knowledge  undertaken  to  write 
substantive  laws  which  were  never  envisionedby  the  Congress  in  its 
delegation  of  the  reorganization  authority.  Certainly  such  was  not 
envisioned  by  Congress  in  its  delegation  of  rulemaking  authority  to 
the  courts,  as  their  recent  action  of  attempting  to  make  substantive 
change  m  law  through  tlie  guise  of  rulemaking  demonstrates. 

I  am  very  concerned  over  any  erosion  of  congressional  powers.  I 
think  that  we  have  delegated  to  many  of  the  ag^encies,  without  ade- 
quate oversight,  important  legislative  "'powers,  legislative  rulemaking 
powers,  and  I  would  hope  that  the  Congress  would  fairly  soon  awaken. 
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to  the  dangers  inherent  in  the  delegation  of  power  without  adequate 
oversight  and  improve  the  pattern  of  staffing  its  committees  and  its 
members  so  they  can  do  a  better  job  of  oversight  in  all  of  these 
agencies. 

Mr.  McCoLLTSTER.  If  the  gentleman  would  yield  on  that  point,  I  will 
support  him  in  such  effort  to  do  just  that. 

Mr.  Moss.  I  appreciate  that,  too,  because  I  tliink  these  are  strictly 
matters  of  congressional  housekeeping  responsibility  and  part  of  our 
obligation  in  taking  an  oath  to  uphold  our  constitutional  responsibili- 
ties to  this  House. 

But  I  find  that  rulemaking  authority  today  is  about  the  only  way 
we  can  deal  with  an  increasingly  complex  mass  of  problems.  That  is 
why  I  was  willing  to  concur  in  the  findings,  and  there  were  many  of 
them  that  I  did  not  concur  in,  of  the  Ash  Commission,  tlie  President's 
Advisory  Council  on  Executive  Eeorganization  of  January  1971. 

In  commenting  upon  the  role  of  rulemaking  and  the  other  approach 
case  by  case,  the  Coimnission  found  that  the  rulemaking  approach 
was  preferable  to  moving  on  a  case-by-case  basis. 

From  195S  to  1968  I  served  on  the  Oversight  Subcommittee  of  this 
Committee  on  Interstate  and  Foreign  Commerce,  and  we  found  that 
there  had  been  a  lack  of  diligence  on  the  part  of  the  independent 
commissions. 

One  of  tliem  picked  for  rather  strong  adverse  comment  was  the 
Federal  Trade  Commission.  We  invited  the  Commission  to  stop  being 
so  timid  and  to  go  out  and  undertake  to  test  the  full  reach  of  its  pow- 
ers and  let  the  courts  tell  them  when  they  had  exceeded  it,  rather  than 
attempting  before  hand  to  tightly  circumscribe  their  own  authority. 
That  was,  as  I  recall  at  the  time,  virtually  a  unanimous  finding. 

I  also  recall  that  we  resisted  the  further  erosion  of  some  of  the  pow- 
ers of  the  independent  commissions  recommended  by  Dean  Land  is 
early  in  the  administration  of  President  Kennedy  when,  under  the 
guise  of  improving  efficiency,  there  would  be  too  much  intrusion  of 
the  Executive  into  the  role  of  the  independent  regulatory  commissions. 

But  I  think  as  long  as  we  can  promulgate  general  rules  which  al- 
ways meet  the  test  which  is  spellecl  out  in  H.R.  20  under  the  rulemak- 
ing authority,  we  are  acting  properly.  I  am  quoting  from  the  section 
beginning  at  line  4,  page  18,  H.R.  20 : 

From  time  to  time  to  classify  corporations  and  to  issue  (A)  procedural  rules 
and  (B)  rules  defining  with  specificity  acts  or  practices  which  are  unfair  or  de- 
ceptive to  consumers  and  which  are — and  this  is  the  important  qualification — 
within  the  scope  of  section  5(a)  (1)  of  this  act. 

We  go  to  the  section  5(a)(1)  of  the  act  and  we  find  that  items  which 
would'be  witliin  the  scope  of  section  5(a)  (1)  are  "unfair  methods  of 
competition  in  commerce  and  unfair  or  deceptive  acts  or  practices  in 
commerce"  and  they  are  declared,  of  course,  to  be  unlawful. 

I  think  that  if  I  Vcre  at  this  moment  engaged  in  the  manufacturing 
or  distribution  of  goods  in  a  world  which  is  becoming  increasingly 
competitive,  that  I  would  be  concerned  over  the  groundswell  of  public 
indignation  over  the  quality  of  far  too  many  products,  weaknesses 
in  quality  wliich  come  about  because  we  perhaps  are  trying  to  manu- 
facture in  too  much  of  a  hurry  without  adequate  testing  and  we  permit 
the  consumer  to  become  a  testing  ground. 

And  having  experienced  personally,  and  I  could  name  at  least  15 
or  20  well-known  products,  products  the  makers  for  whom  I  have  the 
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utmost  ^respect,  products  which  do  not  by  any  standard  meet  a  tost 
of  merchantability  in  the  State  in  which  they  are  delivered  or  main- 
tained, I  think  that  unless  the  Congress  or  the  industries  affected  and 
the  consumer  groups  can  act  at  this  point  in  a  moderate  manner  to 
resolve  these  problems,  that  we  are  going  to  be  faced  with  pressures 
for  ever  more  extreme  actions,  actions  which  could  well  be  to  tlie 
detriment  of  all  concerned. 

_  It  is  because  of  that  that  I  agreed  very  readily  with  the  former 
distinguished  Chairman  of  the  Federal  Trade  Commission  to  sponsor 
the  legislation  during  the  last  Congress  and  to  sponsor  it  during 
this  Congress. 

It  was  not  until  considerably  after  the  date  of  introduction  that 
I  learned  that  the  Commission  would  at  this  point  recede  from  its 
position  on  rulemaking  in  anticipation  of  a  finding  by  the  Supreme 
Court  supporting  the  pleadings  of  the  Commission  in  the  octane 
case. 

I  have  had  the  experience  of  being  in  private  business,  as  has  my 
colleague  from  Nebraska,  and  I  know  the  problems,  the  practical 
problems  of  operating  a  business  and  attempting  to  satisfy  distributors, 
manufacturers,  and  customers,  and  that  in  all  instances,  all  of  them 
are  not  reasonable. 

But  I  do  think  that  we  have  far  too  many  cases  where  the  bona 
fide  concerns  of  the  consumers  are  not  being  given  adequate  attention 
and  where  the  means  of  remedying  great  inequities  are  not  readily 
available  and  we  must  thereafter  act  to  provide  a  better  means  for 
resolving  them. 

I  would  be  appalled  at  the  thought  of  sitting  here  and  haviiig  to 
chair  definitive  heai'ings  on  promulgation  of  rules.  We  are  at  tliis 
time,  as  the  gentleman  knows,  faced  with  some  of  it  in  the  case  of 
automobile  manufacturer's  bumper  standards  where  we  have  actually 
spelled  out  a  minimum  which  must  be  achieved  by  certain  dates. 

The  more  the  Congress  has  to  act  in  this  area  the  less  flexibility 
because  we  cannot  write  laws  that  are  very  flexible  unless  we  delegate 
to  others  the  interim  judgments  which  must  be  made.  I  perhaps  have 
made  a  speech  when  I  shouldn't. 

Mr.  McCoLLTSTER.  It  was  a  very  good  speech.  Mr.  Chairman. 

INIr.  JNIoss.  The  committee  is  going  to  have  to  come  to  grips  with 
this  and  these  problems  are  not  easy  for  any  of  us.  But  I  think  the 
time  for  resolving  them  one  way  or  another  has  arrived  and  we  will 
have  to  act  to  come  up  at  least  with  some  of  the  answers  and  not 
leave  them  to  become  more  troublesome  than  they  are  at  the  moment. 

Unless  there  are  further  questions,  I  do  thank  you  for  your  appear- 
ance and  I  will  inquire  about  the  turtle  later  also. 

]Mr.  Peterson.  Thank  you,  sir. 

INIr.  Moss.  I  would  like  now  to  call  upon  our  next  witness,  Mr.  Ed- 
ward Dunkelberger,  of  Covington  and  Burling,  representing  the  Na- 
tional Canners  Association. 

STATEMENT  OF  H.  EDWARD  DUNKELBERGEE  ON  BEHALF  OF 
NATIONAL  CANNERS  ASSOCIATION 

Mr.  Dunkelberger.  My  name  is  Edward  Dunkelberger. 
I  am  appearing  as  counsel  for  the  National  Canners  Association,  a 
nonprofit  trade  association  of  about  550  membei's  from  all  parts  of  the 
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country.  Members  of  the  association  pack  approximately  85  to  90  per- 
cent of  the  national  production  of  canned  fruits,  vegetables,  juices, 
specialties,  meat,  and  fish.  We  appreciate  the  opportunity  to  appear 
before  this  subcommittee  to  present  the  views  of  the  National  Can- 
ners  Association  on  H.R.  20,  with  particular  reference  to  title  II 
and  section  203. 

The  National  Canners  Association  has  no  position  on,  nor  shall  I 
discuss,  title  I  of  H.E.  20  dealing  with  consumer  product  warranties. 

Similarly,  we  have  no  position  on  section  204  which  will  permit  the 
Federal  Trade  Commission  to  seek  injunctive  relief  against  violations 
of  section  5,  except  that  we  think  it  should  be  made  explicit,  as  it  was 
in  H.R.  4809  in  the  92d  Congress,  that  in  determining  whether  in- 
junctive relief  should  be  afforded,  that  the  same  conditions  and  prin- 
ciples as  would  be  applied  by  an  equity  court  are  to  be  applicable 
under  section  204.  But  we  call  to  the  committee's  attention  that  this 
preliminary  injunction  authority  in  section  204  includes  authority 
for  the  Commission  to  seek  an  injunction  against  any  conduct  pro- 
hibited by  a  substantive  trade  regulation  rule;  that  is,  by  any  new 
substantive  law  which  the  Commission  administratively  issues  under 
section  203,  to  which  this  testimony  will  principally  relate. 

Turning  directly  to  section  203j  we  respectfully  call  to  this  commit- 
tee's attention  the  meaning  of  that  section. 

First,  section  203  gives  the  Commission  the  legislative  powers  of 
Congress.  We  do  not  believe  there  is  any  significant  doubt  that  this 
is  legislative  authority.  It  authorizes  the  Commission  to  legislate  a 
law  of  unfair  or  deceptive  acts  or  practices.  I  think  you  will  appreciate 
that  there  is  no  broader  grant  of  delegated  lawmaking  anvwhere  in 
our  administrative  law  statutes.  Surely  there  is  no  parallel  grant  of 
rulemaking  authority  with  so  indefinite  a  standard  to  be  applied.  As 
Mr.  Justice  Cardozo'^  observed  back  in  the  days  of  the  NRA,  'This  is 
dele<ration  running  riot.'' 

We  are  not  sug^-esting  that  Congress  must  make  a  fortress  of  his- 
tory. But  it  is  necessary  at  the  outset  to  point  out  that  since  1914,  when 
Congress  created  the  Commission,  and  up  to  this  time,  its  assignment 
was  to  develop  and  define  for  future  application  unfair  methods  of 
competition,  or  unfair  or  deceptive  acts  in  commerce,  by  a  carefully 
designed  and  constitutionally  proper  process. 

As  this  committee  knows,' the  Federal  Trade  Commission  was  orig- 
inally given  congressional  authority  to  develop  the  meaning  of  unfair 
competition,  which  prohibition  was'later  expanded  by  Congress  in  1938 
to  embrace  all  unfair  or  deceptive  acts  or  practices. 

The  application  of  that  unusually  broad  delegated  authority  has 
throughout  the  Commission's  history" been  cushioned  by  two  important 
safeguards  provided  by  tlie  Congre'ss.  First,  the  Commission  has  been 
required  to  follow  an"  adjudicatory  procedure,  offering  alleged  vio- 
lators full  opportunity,  consistent  with  the  precepts  of  Anglo-Saxon 
jurisprudence,  to  demonstrate  that  their  activities  were  not  within  the 
statutory  prohibition.  In  short,  there  was  to  be  a  trial,  in  which  the 
facts  were  to  be  tested  on  the  anvil  of  cross-examination,  and  the  con- 
clusion of  the  Commission  that  those  acts  or  practices  Avere  to  be  thoi-e- 
after  considered  violations  of  the  Federal  Trade  Commission  Act  could 
be  fully  reviewed  by  the  courts,  on  a  record  of  sworn  testimony,  to 
determine  whether  there  was  substantial  evidence. 
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Next,  because  the  law  is  so  broad,  and  any  action  would  not  be  known 
to  be  illegal  until  it  has  been  so  adjudged,  Congress  has  provided  that 
no  damages  or  criminal  penalties  should  attach  to  an  initial  trans- 
gression. Eather,  having  now  been  put  on  notice  that  a  particular  act 
or  practice  is  considered  violative  of  the  statute,  the  manufacturer 
is  ordered  to  cease  and  desist  from  its  commission.  And  in  1938,  Con- 
gress provided  that  if  the  cease-and-desist  order  were  violated,  and 
that  violation  was  established  to  the  satisfaction  of  a  court  and  jury, 
a  civil  penalty  of  $5,000  could  be  imposed. 

In  short,  the  Conmiission  was  requested  first  to  issue  a  complaint. 
The  allegations  of  its  complaint  then  had  to  be  tried  in  a  hearing  in 
which  due  process  was  afforded  through  cross-examination,  required 
findings  of  fact,  and  judicial  review  of  its  findings  and  order  in  the 
particular  proceeding.  Its  enforcement  powers  were  limited  to  issuing 
a  cease-and-desist  order  operating  in  the  future. 

Any  later  violation  of  that  order  could,  after  1938,  be  made  the  sub- 
ject of  a  civil  penalty  action  brought  by  the  Government  and  imposed 
by  a  court. 

Section  203  turns  all  of  that  around,  and  in  effect  renders  the  Fed- 
eral Trade  Commission  a  mini- Congress.  At  a  time  in  which  manv 
observers  are  fearful  that  erosion  of  legislative  authority  may  well 
undermine  the  careful  balance  of  powers  created  in  our  Federal  Con- 
stitution, deliberate  abandonment  of  such  a  broad  area  of  legislative 
authority  by  the  Congress  appears  particularly  unwise  and  inappro- 
priate. 

Second,  let  us  look  precisel}^  at  what  a  substantive  trade  regulation 
rule  is  and  how  it  comes  into  being. 

The  Commission  proposes  any  rule  it  concludes  should  be  made  the 
law  of  the  land.  It  permits  the  submission  of  written  data,  views,  or 
arguments.  It  holds  an  informal  hearing  at  which  interested  persons 
niay  comment  orally  on  the  proposed  rule.  "What  safeguard  does  that 
informal  liearing  provide  ? 

Apparently,  its  does  not  mean  any  opportunity  must  be  afforded 
to  cross-examine  as  to  the  facts  on  which  the  Commission  desires  to 
legislate.  The  Commission  is  only  required  to  permit  cross-examination 
to  the  extent  and  in  a  manner  necessary  and  appropriate  in  view  of 
the  nature  of  the  issue  or  issues  involved,  as  determined  by  the 
Commission. 

Perhaps  the  best  indication  of  the  interpretation  the  Commission 
can  be  expected  to  place  on  this  requirement  was  voiced  by  former 
Chairman  Kirkpatrick  in  a  later  response  to  a  question  by  Senator 
Cook  during  the  hearings  in  the  Senate  Commerce  Committee  during 
the  92d  Congress.  He  said : 

In  my  own  view,  the  Commission  can  adopt  fair  rules  without  the  delays,  the 
unending  delays  and  interruptions,  that  I  am  fearful  would  really  break"  down 
our  rulemaking  proceeding  were  full  cross-examination  and  discovery  as  a  matter 
of  due  process  to  be  compulsory.  I  would  be  very  apprehensive  that  it  would 
be  a  month  of  Sundays  and  much  longer  before  we  could  adopt  a  rule  that  was 
going  to  be  unpopular  to  those  who  would  be  governed  by  it,  and  by  and  large 
rules  are  not  always  the  most  popular  thing,  people  have  to  change  their  ways 
because  of  the  existence  of  a  rule  and  the  longer  they  can  fend  it  off,  the  happier 
they  are.  That  is  my  problem. 

His  problem  v^as  not  that  of  unfair  treatment;  his  prol)lem  was 
concern  for  administrative  delays  rather  than  for  giviiig  those  who 
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would  be  adversely  affected  a  fair  opportunity  to  challange  the  pro- 
posed regulation. 

In  the  typical  trade  regulation  so-called  hearing,  anybody  can  come 
in  and  make  an  unsworn  speech,  present  any  wild  assertion  of  fact, 
or  submit  a  written  statement  that  is  never  subject  to  answer  or  check- 
ing. Typically,  the  Commission  staff'  can  shovel  into  the  so-called 
record  generalizations  and  opinions  based  on  unrevealed  and  neces- 
sarily unverified  fact. 

Indeed,  the  looseness  and  potential  arbitrary  character  of  the  pro- 
ceedings further  is  revealed  by  the  fact  that  the  Commission  does  not 
have  to  hear  even  the  vocal  rhetoric  or  speeches  at  the  so-called  hear- 
ing. It  can,  and  does,  delegate  the  job  to  one  of  its  staff,  usually  one  of 
its  own  lawyers,  that  is  delegation  upon  delegation. 

There  is  little  need  to  suggest  elaborately  that  a  Commission  staff 
lawyer,  who  probably  has  participated  in  formulating  the  proposal,  is 
hardly  receptive  to  any  challenge  of  the  facts  or  reasonableness  of 

the  proposal. 

It  is  no  answer  to  suggest,  as  sometimes  is  suggested,  that  Cong-ress 
may  enact  legislation  on  the  basis  of  congressional  public  hearings 
without  permitting  cross-examination  or  affording  any  other  type  of 
verifying  process.  The  short  answer  is  that  the  Federal  Trade  Com- 
mission is  not  Congress,  and  should  not  be  given  the  powers  of  Con- 
gress over  this  broad  spectrum  covering  the  entire  economy. 

Congress  is  not  the  place  for  adversary  proceedings  between  the 
vritness  and  the  committee,  but  on  the  other  hand  Congress  is  as 
responsible  as  one  could  imagine  to  the  electorate,  as  Congressman 
McCollister  has  already  pointed  out. 

The  members  of  the  Commission  are  not  elected,  but  appointed  for 
a  7-year  term  which  exceeds  in  duration  the  elected  term  of  every  Con- 
gressman and  every  Senator. 

Third,  this  is  not  the  removal  of  doubt  or  making  more  explicit 
an  existing  Commission  rulemaking  authority. 

We  need  not  burden  the  Committee  with  a  legal  demonstration  that 
this  type  of  authority  was  never  conferred  by  Congress,  was  never 
sought  to  l)e  exercised  by  the  Commission  until  recently,  and  that,  in- 
deed, the  existence  of  such  authority  was  repeatedly  denied  by  the 
Commission  itself. 

We  recognize  that  in  some  areas  questions  are  so  complicated  or  in- 
volve so  many  changing  variables  that  it  is  not  realistic  to  attempt  to 
write  a  statute  which  defines  with  absolute  precision  every  aspect  of 
the  control  we  want  exercised.  A  concomitant  of  this  is  the  notion  that 
to  deal  eft'ectivelj^  with  these  areas,  a  certain  body  of  expertise  must  be 
developed  and  should  rest  in  the  administrators  of  the  law. 

As  a  result  the  Congress  has  on  occasion  written  statutes  creating 
certain  standards  to  be  applied  but  granting  to  an  agency  the  power 
by  rule  to  define  the  particularities  of  how  the  standard  shall  operate. 

Largely,  that  concept  has  been  applied  in  what  are  called  the  regu- 
lated industries  where  a  license  to  engage  in  that  business  is  required, 
and  in  the  public  interest  the  full  details  of  operation,  such  as  invest- 
ment i-ates.  freedom  to  engage  in  or  to  abandon  activities,  and,  as  illus- 
trated by  the  communications  field,  the  allocation  of  publicly  owned 
areas  such  as  the  airways,  "are  regulated  in  full  detail."  It  is  statutes 
in  these  areas  of  intensive  regulation  to  which  Chairman  Engman  has 
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referred  you  in  his  testimony  before  this  committee.  These  references 
are  simply  not  apropos.  No  Federal  license  is  required  to  engage  in  the 
production  of  goods  or  the  furnishing  of  services.  In  a  few  instances, 
as  illustrated  by  the  Wool  Labeling  Act  and  in  certain  portions  of  the 
Fair  Packaging  and  Labeling  Act,  Congress  has  authorized  rulemak- 
ing, but  has  circumscribed  the  extent  and  delimited  the  areas  in  which 
it  was  considered  desirable. 

To  a  degree,  title  I  of  H.E.  20  indicates  an  awareness  of  the  differ- 
ence between  congressional  abdication  and  specifically  limited  rule- 
making power.  Sections  102  and  109  of  title  I  accord  to  the  Commis- 
sion the  spe<?ific  power  to  define  the  manner  of  stating  warranties  given 
by  a  manufacturer.  It  is  obvious  that  if,  in  section  203,  Congress  gives 
the  Commission  unlimited  rulemaking  power,  sections  102  and  109  in 
this  bill  become  meaningless. 

In  no  instance  has  Congress  abdicated  to  authorize  an  administrative 
agency  to  legislate  across-the-board  on  virtually  everything  done  m  so 
broad  a  spectrum  of  the  American  economy.  What  Ave  are  confronted 
with  here  is  a  complete  abrogation  of  Congressional  authority  in  an 
area  so  broad  as  to  be  awe-inspiring. 

Nor  is  elaborate  argument  necessary  that  the  procedure  provided  in 
section  203  is  not  only  a  travesty  but  that  the  suggested  court  review 
is  transparently  inadequate.  The  Commission  is  not  required  to  make 
findings  of  fact  on  which  it  is  exercising  its  unlimited  powers.  Indeed, 
it  is  not  required  to  winnow  out  these  facts  from  the  rhetoric  submitted 
or  from  its  own  files.  All  it  is  asked  to  do  is  to  adopt  "a  concise  gen- 
ei'al  statement  of  its  basis  and  purpose." 

The  only  guidance  offered  as  to  what  this  is  to  consist  of  is  that  it 
should  include  "among  other  things,"  statements  as  to  the  extent  of  the 
acts  or  practices  dealt  with  the  manner  in  which  they  may  be  unfair  or 
deceptive  to  consumers,  and  an  estimate  of  the  cost,  if  any,  of  com- 
pliance with  the  rule  to  manufacturers  and  other  affected  persons. 

The  court  review  provided  is  that  left  open  by  section  4  of  the  Ad- 
ministrative Procedure  Act.  and  not  the  full  protective  provisions  of 
section  7.  In  short,  the  only  thing  that  can  be  reviewed  is  the  record 
provided  by  section  203.  That  record  need  not  contain  "evidence."  In- 
stead, it  may  merely  be  a  record  of  unsworn  talk  and  unverified  sub- 
missions presented  to  the  Commission,  as  merely  summarized  in  its  gen- 
eral statement,  as  well  as  "any  other  information  which  the  Com- 
mission considers  relevant"  to  the  rule. 

iNIr.  Chairman,  given  the  broad  discretion  that  the  Commission 
would  have  in  shaping  its  record — discretion  in  choosing  its  witnesses, 
absolute  discretion  in  determining  what  will  appear  in  the  record  from 
its  witnesses — any  of  us  could  create  "substantial  evidence"  for  virtu- 
ally whatever  position  we  sought  to  forward.  This  is  an  awesome  power 
to  put  in  the  hands  of  a  single  body  that  will  act  at  once  as  prosecutor, 
trial  court,  judge,  jury,  and  enforcer. 

We  cannot  but  conclude  that  an  inevitable  impact  of  the  grant  of 
this  kind  of  rulemaking  authority  would  be  broadly  to  expand  the 
scope  of  section  5(a)  (1)  of  the  FTC  Act  in  a  manner  that  we  do  not 
l:)elie^-e  the  Congress  should  condone.  Permitting  the  FTC  to  legislate 
without  requiring  that  the  full  facts  be  elicited  and  placed  on  the  rec- 
ord will  encourage  the  promulgation  of  rules  where  no  adjudicatory 
proceeding  would  have  been  brought.  The  Commission  may  well  con- 
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i-lude  that,  ])v  virtue  of  the  loose  requirements  of  the  rulemaking  pro- 
ceeding and  the  Commission's  essential  control  over  the  record  in  that 
proceeding,  it  could  successfully  promulgate  rules  in  cases  where  it 
does  not  have  the  necessary  data  to  produce  an  adjudicatory  record 
that  would  sustain  a  finding  that  a  particular  act  or  practice  is  unfair 
or  deceptive  within  the  meaning  of  section  5(a)  (1).  The  carefully  de- 
veloped Commission  theories  of  what  is  within  the  meaning  of  section 
5(ay(l)  should  not  be  so  readily  discarded,  nor  should  the  Commis- 
sion be  so  encouraged  to  cease  the  evolution  of  the  expertise  it  was 
created  to  develop  by  permitting  it  to  act  without  full  consideration  of 
all  of  the  relevant  facts. 

In  conclusion,  anv  analysis  of  what  is  here  presented  in  title  II  as  an 
addition  to  the  consumer  warranty  bill  represents  an  extraordinary 
abdication  by  the  Congress  of  its  legislative  powers.  It  constitutes  a 
delegated  authority  to  the  Federal  Trade  Commission  of  the  power  to 
write  laws  affecting  every  business  activity  throughout  the  land. 

If.  in  exercising  virtually  all  the  powers  of  Congress  over  any  busi- 
ness activitv  affecting  comnierce  and  consumers,  the  Commission  issues 
trade  regulation  rules,  and  it  is  held  by  the  courts  that  the  validity  or 
need  of  those  rules  cannot  be  challenged  in  the  further  proceedings 
which  are  authorized,  no  more  sweeping  delegation  of  congressional 
l^ower  can  be  imagined. 

These  issues  warrant  the  fullest  inquiry  by  the  Congress  as  to  their 
necessitv  and  as  to  the  wisdom  of  this  type  of  congressional  abdication. 
We  believe  that  for  the  reasons  we  have  set  forth  here  today,  this  com- 
mittee, after  such  full  inquiry,  will  conclude  that  the  request  of  Cliair- 
man  Engman  that  section  203  be  deleted  from  title  II  of  H.R.  20 
should  be  honored. 

Thank  you. 

]Mr.  Moss.  Mr.  McCollister? 
■  :Mr.  McCollister.  Thank  you,  Mr.  Dunkelberger. 

I  have  no  questions. 

]\[r.  Moss.  Mr.  Breckinridge  ? 

Mr.  Breckinridge.  I  have  no  questions. 

Mr.  Moss.  The  Chair  also  thanks  you. 

It  is  not  because  of  lack  of  interest  we  have  no  questions.  We  had 
tlie  opportunity  of  discussing  this  matter  with  you  at  some  length  dur- 
ing the  last  session  of  the  last  Congress. 

Mr.  Dunkelberger.  Yes,  Mr.  Chairman. 

]\Ir.  Moss.  If  there  are  no  further  questions,  the  Chair  would  like 
to  malve  a  brief  concluding  statement. 

With  the  conclusion  of  testimony  this  morning,  tliese  hearings  on 
the  Consumer  Product  Warranties  and  Federal  Trade  Commission 
Improvements  Act  and  similar  bills  are  concluded. 

x\ll  witnesses  who  have  requested  the  opportunity  to  testify  have 
been  heard.  Others  have  submitted  statements  for  tlie  record  and 
these  have  been  incorporated  at  the  order  of  the  committee.  I  want  to 
thank  the  many  individuals,  companies,  and  organizations  who  have 
come  forward  to  assist  the  committee  in  its  consideration  of  this 
legislation. 

The  record  will  be  held  open  for  1  week  to  permit  the  submission 
of  additional  material  where  such  a  request  has  been  approved  by  the 
Cliair. 
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With  regard  to  the  substance  of  H.R.  20  and  H.R.  5081  it  is  my 
opinion  that  there  are  broad  areas  of  agreement  as  to  the  need  for 
legislation.  These  areas  of  agreement  include  most  of  title  I  of  H.R. 
20  and  the  provisions  of  title  II  regarding  extending  jurisdiction  for 
the  Commission,  increased  penalties  for  violation  of  cease-and-desist 
orders,  and  preliminary  injunction  authority  for  the  Commission. 

Section  203  dealing  with  rulemaking  continues  to  be  the  most  con- 
troversial section  and  in  tlie  Chair's  opinion  the  most  important  section 
in  the  bill. 

It  is  my  view  that  the  record  of  these  hearings  demonstrates  the 
clear  need  for  such  rulemaking  authority  and  with  the  Federal  Trade 
Commission  provided  it  is  limited  by  the  scope  of  section  5(a)  of  the 
act  and  provided  due  care  is  given  to  the  procedural  matters. 

I  also  notice  that  the  subcommittee  has  not  as  yet  heard  from  the 
administration  on  this  legislation  and  the  Chair's  reservation  for  in- 
clusion of  additional  views  in  the  record  is  intended  to  also  permit 
the  submission  of  a  statement  by  the  administration. 

The  committee  will  now  stand  adjourned. 

[The  following  statements  and  letters  were  received  for  the  record :] 

Statement   of    L.    N,    Hunter,    Managing    Director,    Air-Conditioning    and 

Refrigeration  Institute 

On  behalf  of  the  members  of  the  Air-Conditionin.a:  and  Refrigeration  Institute, 
I  wish  to  express  my  appreciation  for  the  opportunity  to  express  views  in  support 
of  the  concept  of  H.R.  20  and  H.R.  5021  insofar  as  they  would  provide  for  mini- 
mum warranty  disclosure  standards. 

I  appeared  before  the  Subcommittee  on  Commerce  and  Finance  in  October, 
1971.  to  comment  on  H.R.  4809  (92nd  Congress),  and  in  this  additional  statement 
I  wish  to  emphasize  certain  of  those  views  and  express  new  thoiights  on  some 
provisions  of  H.R.  20  and  H.R.  5021. 

My  name  is  L.  N.  Hunter.  I  am  Managing  Director  of  the  Air-Conditioning  and 
Refrigeration  Institute,  a  national  trade  association  of  manufacturers  who 
produce  more  than  ninety  percent  of  all  U.S.  made  equipment,  as  well  as  related 
components  and  materials,  used  in  refrigeration  systems  and  air-conditioning 
systems.  The  organization  is  commonly  known  as  ARI,  and  I  shall  so  refer  to  it 
in  this  statement. 

The  products  of  ARI-member  companies  which  would  be  affected  by  consumer 
warranty  protection  legislation  include  the  following  general  categories  : 

1.  Central  residential  air  conditioners,  each  commonly  consisting  of  a  cooling 
coil,  located  in  an  air-duct  system  inside  the  home,  and  a  condensing  unit  located 
outdoors ; 

2.  Humidifiers  designed  to  add  moisture  to  air  circulated  through  duot 
systems ; 

3.  Registers,  diffusers,  and  grilles  which  direct  heated  or  cooled  air  into  the 
rooms  of  the  home  or  through  which  air  is  withdrawn  from  the  rooms  for  re- 
treatment  ;  and 

4.  Air  filters  which  remove  particulate  matter  from  the  air  circulated  through 
the  duct  system. 

All  of  these  products  fall  within  the  definition  of  "consumer  products"  con- 
tained in  Sec.  101  (1)  of  H.R.  20,  because  at  the  time  they  enter  the  stream  of 
commerce — ^at  the  time  they  leave  the  manufacturer's  plant — they  are  "intended 
to  be  attached  or  installed  in  real  property".  It  must  be  understood,  however,  that 
none  of  these  products  can  perform  their  intended  functions  until  they  are  fully 
installed  in  or  attached  to  the  real  property.  The  air  conditioner  cannot  cool  air, 
the  humidifier  cannot  add  moisture  to  air,  the  grilles  cannot  direct  air.  and 
filters  cannot  clean  air  until  they  all  become  a  part  of  a  functioning  air-duct 
system  within  the  home  of  the  consumer. 

]\Iost  of  us  usually  think  of  consumer  products  as  being  factory-finished  en- 
tities, ready  to  be  unpacked  and  put  to  use  by  the  purchaser.  We  think  of  a 
c(.nsumer  product  as  requiring  little  if  any  additional  processing  beyond  that 
which  the  product  manufacturer  performs  in  his  factory. 
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The  products  of  ARI  members,  although  they  fit  the  bill's  definition  of  con- 
sumer products,  can  also  be  aptly  described  as  "engineered  products",  or  as 
"engineered  system  components".  None  can  be  put  to  use  until  it  has  been  incor- 
porated into  an  air  conditioning  system,  for  it  is  but  a  component  of  such  a 
.system.  Someone  other  than  the  product  manufacturer  must  do  sometlung  which 
makes  the  product  fit  to  perform  its  intended  function.  .„  ^  „  .     ,, 

Manufacturers  of  components  of  air  conditioning  systems  often  will  fall  in  the 
category  of  "suppliers"  as  defined  by  Sec.  101  (7)  of  H.R.  20.  Probably  it  would 
be  held"  that  manufacturers  of  components  of  air  conditioning  systems  are  en- 
gaged in  the  business  of  making  a  "consumer  product"  directly  or  indirectly 
available  to  consumers.  .        .    ^     ^  ,,    ^,    • 

Most  equipment  manufacturers  in  the  air  conditioning  industry  sell  tlieir 
products  to  distributors  or  wholesalers  who  in  turn  sell  to  retailing  installing 
contractors.  (A  few  sell  directly  to  contractors.)  In  the  normal  course  of  busine.ss, 
manufacturers  do  not  specify  or  select  equipment  for  a  si>ecific  installation. 
Neither  do  they  install  their  products  in  the  homes  of  the  ultimate  purchasers. 
Rather,  the  system  components  are  selected,  sold  and  installed  by  the  retailer  to 
the  consumer.  It  is  this  retailer  to  whom  the  consumer  must  look— and  upon 
whom  he  must  rely— for  selecting  equipment  of  the  proper  type  and  capacity  to 
provide  comfort  in  his  home. 

The  retailer  does  more  than  select,  sell  and  install  equipment.  As  a  result  of 
a  survey  and  calculations  using  engineering  data,  he  determines  the  type  and 
capacity  of  equipment  required  to  cool  and/or  heat  the  customer's  home.  He 
selects  the  specific  products  which  will  become  parts  of  the  air  conditioning 
system.  Generally,  these  will  include  products  of  several  different  manufac- 
turers— an  air  conditioning  unit  of  one  manufacturer,  a  humidifier  of  a  second, 
grilles  and  registers  of  a  third,  etc.  The  contractor  then  designs,  fabricates  and 
installs  an  air-duct  system  which  will  carry  the  correct  quantity  of  conditioned 
air  to  each  of  the  rooms  of  the  structure.  He  then  makes  appropriate  utility 
connections,  and  starts  and  adjusts  the  system  for  proper  operation.  In  effect, 
therefore,  this  retailer-contractor  manufactures  the  air  conditioning  system  on 
the  consumers'  premises. 

Both  the  consumer  and  the  equipment  manufacturer  rely  heavily  upon  the 
skill  and  judgment  of  the  contractor.  The  consumer  relies  on  him  for  air  con- 
ditioning system  performance;  the  equipment  manufacturer  relies  on  him  to 
perform  his  function  well  enough  that  the  system  components — the  manufac- 
turer's products — ^will  perform  as  they  are  intended  to  perform. 

If.  for  example,  an  air  conditioner  is  inadequate  for  a  9i>ecific  installation  and 
the  customer's  home  is  thereby  uncomfortable,  the  manufacturer's  reputation 
suffers  in  the  community.  Even  the  finest  equipment  will  function  properly  only 
if  it  is  carefully  and  skillfully  installed.  A  leak,  no  matter  how  small,  in  field- 
installed  refrigerant  piping,  a  duct  system  which  does  not  permit  circulation  of 
the  proper  amount  of  air,  or  controls  which  are  not  properly  conneetetl  to  the 
equipment  are  but  three  examples  of  things  which  can  go  wrong  and  thereby 
affect  adversely  the  operation  of  any  air  conditioning  unit.  The  equipment  manu- 
facturer has  no  control  over  any  of  these  things;  he  is  totally  dei>endent  on  the 
.skill  and  judgment  of  the  contractor  for  the  proper  functioning  of  his  products. 

Concerned  though  he  must  be  about  the  ultimate  disposition  of  his  product,  the 
equipment  manufacturer  can  exert  no  control  over  any  sale  except  the  one  which 
he  himself  makes  to  the  distributor  of  his  products.  The  manufacturer  cannot 
control  the  distributor's  sale  to  the  retailer,  nor  can  he  control  the  retailer's 
sale  to  the  consumer.  For  the  manufacturer  to  attempt  to  conrol  either  or  both 
of  these  sales  would,  according  to  the  Supreme  Court  of  the  United  States,  con- 
stitute a  violation  of  the  Sherman  Act.  In  the  famous  Schwinn  Bioycle  Case, 
the  Court  held  that  "if  the  manufacturer  parts  with  dominion  over  his  product 
or  transfers  risk  of  loss  to  another,  he  may  not  reserve  control  over  its  destiny 
or  the  conditions  of  its  resale".  (See  U.S.  v.  Arnold,  Schwinn  &  Co.,  388  U.S. 
365  (1967). 

As  a  result  of  these  considerations,  the  equipment  manufacturer  in  the  central 
air  conditioning  industry  finds  himself  in  a  quandary.  On  the  one  hand,  he  finds 
himself  categorized  as  a  "supplier"  and  his  products  defined  as  "consumer 
products"  in  bills  being  considered  by  this  Congress  and  by  many  of  the  State 
legislatures.  He  is  concerned  that  the  consumer  receive  better  protection  on  the 
quality  and  functioning  of  the  products  which  he  buys,  for  be  knows  that  a  con- 
sumer product  which  gains  a  reputation  of  being  unreliable  affects  adversely 
the  market  for  that  product. 
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On  the  other  hand,  the  equipment  manufacturer  finds  himself  in  a  weak  posi- 
tion with  rei^pect  to  controlling  the  manner  in  which  his  products  are  applied  and 
used.  He  is  forbidden  to  attempt  to  control  the  disposition  of  his  product  or  the 
conditions  of  its  resale  once  title  to  it  has  passed  to  another.  He  liuows  that,  even 
though  the  consumer  may  look  to  the  manufacturers'  reputation  for  assurance  of 
a  quality  installation,  the  consumer  is,  in  fact,  dependent  upon  the  installing 
retailer-contractor  for  the  desired  quality  of  system  installation  and  perform- 
ance. He  knows  that  his  company's  reputation  depends  on  the  skill  and  judgment 
of  the  independent  retailer  who  created  the  air  conditioning  system  of  which  the 
equipment  is  but  a  component. 

It  is  within  the  context  of  these  facts  that  we  offer  the  following  specific 
comments  on  H.R.  20  and  H.R.  5021. 

Federal  pre-emption 

We  want  to  emphasize  again  at  this  time  the  importance  of  strong  effective 
Federal  pre-emption  of  State  and  local  laws  which  would  establish  warranty 
standards  and  requirements.  Any  manufacturer  of  consumer  products  would  be 
hard  put  to  comply  with  the  multiplicity  of  conflicting  regulations  which  would 
inevitably  be  generated  if  numerous  laws  were  enacted.  As  in  1971,  we  continue 
to  believe  that  the  wording  of  Section  111  (b)  would  present  difficulties,  for  the 
phrase  "inconsistent  with"  requires  continuing  interpretation. 

Federal  pre-emption  is  crucial  to  this  matter,  in  our  view,  for  unless  manu- 
facturers can  sell  their  products  in  a  uniform  commercial  climate,  they  are  likely 
to  withdraw  written  warranties  which  cannot  be  uniformly  applied  in  every 
market  place.  This  could  effectively  reduce  the  protection  afforded  the  consumer. 
Such  a  possibility  is  not  idle  speculation,  for  at  least  warranty  protection  law, 
enacted  about  two  years  ago,  by  selling  his  products  on  an  "as  is"  basis  in  that 
State.  Were  certain  provisions  of  the  California  law  to  be  enacted  in  other 
jurisdiction.s,  it  appears  likely  that  other  manufacturers  Avould  follov,-  suit,  and 
that  the  consumer  might  find  himself  without  the  protection  afforded  by  the 
equipment  manufacturer's  written  warranty. 

If  the.  consumer  is  to  receive  any  sort  of  warranty  protection  under  these 
circumstance.s,' it  would  have  to  come  from  the  retailing  contractor  who  sold  and 
installed  flie  system.  This  would  place  on  the  contractor  a  burden  which  he  does 
not  now  carry.  The  contractor  would  have  to  fund  the  reserve,  and  this  would 
necessarily  increase  the  cost  of  the  system. 

Because  of  these  considerations,  we  urgently  suggest  that  total,. Federal  pre- 
emption be  written  into  H.R.  20.  We  believe  this  can  be  agcomplislied  in  an 
equitable  manner  by  writing  the  following  provision  into  the  bill : 

"No  State  or  political  subdivision  of  a  State  shall  have  any  authority  to  estab- 
lish or  to  continue  in  effect  or  to  enforce  any  labeling,  disclosure  or  other  require- 
ments with  re.spect  to  a  consumer  product  warranty  not  identicaL, to.. those  set 
forth  in  this  Act."  '.     . 

LiaMlity  for  acts  of  others 

We  call  attention  to  our  earlier  comments  in  this  statement  concerning  the 
real  nature  of  the  manufacturer-installing  contractor-consumer  relationship. 
There  is  no  doubt  that  the  manufacturer  of  components  of  an  air  conditioning 
system  has  no  control  over  the  role  of  an  air  conditioning  system  to  the  ultimate 
buyer,  or  over  its  installation  in  the  buyer's  home  or  other  buildings. 

The  Gas  Appliance  Manufacturers'  Association  has  sujggested  that  a  provision 
be  added  to  Section  104  of  H.R.  20  to  remedy  this  situation,  as  follows  : 

"(d)  Nothing  in  this  act  shall  be  deemed  to  require  of  a  warrantor  the  duties 
set  forth  in  subsection  (a)  of  this  section  if  the  malfunctioning  or  defective 
condition  of  the  warranted  product  arises  from  any  circumstances  beyond  the 
warrantor's  control,  nor  shall  the  warrantor  be  responsible  for  representations 
regarding  such  product  made  by  any  person  not  an  agent  of  the  warrantor  at  the 
time  of  such  representation". 

We  support  this  proposal  and  suggest  strongly  that  the  Subcommittee  carefully 
consider  this  suggested  language  in  light  of  the  problem  we  have  outlined. 

LiaMlity  for  implied  warranties 

It  is  obvious,  we  believe,  that  a  written  warranty  should  be  honored  by  the 
warrantor.'  and  that  this  responsibility  should  not  be  transferable  by  the  war- 
rantor.tQ  any.other  supplier.  At  the  same  time,  each  supplier  in  the  distribution 
chain  should  bear  responsibility  for  his  own  acts  and  judgments  which  may  affect 
products  warranted  by  others. 
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As  pointed  out  in  our  1971  statement,  liowever,  manufacturers  of  central 
residential  air  conditioners  are  heavily  dependent  on  the  skill  and  judgment  of 
installing  contractors  for  the  proper  functioning  of  their  products.  Careless  or 
faulty  selection  or  installation  of  system  components  can  cause  a  system  to 
function  improperly  and  system  components  to  be  damagetl.  It  does  not  seem 
reasonable  to  place  on  a  warrantor  the  responsibility  for  the  acts  of  judgment  of 
others  over  whom  he  has  no  control.  Furthermore,  it  seems  altogether  equitable 
that  any  supplier  who  undertakes  to  sell  a  consumer  product  which  another 
person  has  warranted  in  writing  and  who  states  or  implies  that  the  product  is 
warranted  under  the  terms  of  that  written  statement  should  be  required  to  accept 
obligations  resulting  from  his  own  acts  or  judgments. 

With  this  in  mind,  we  offer  the  following  suggestions  with  respect  to  Section 
108  of  H.R.  20  by  adding  new  subsections  (c)  and  (d)  as  follows  : 

(c)  When  any  supplier  has  reason  at  the  time  of  the  sale  of  a  consumer  prod- 
uct to  know  that  the  product  is  required  for  a  particular  purpose  and  that  the 
consumer  is  relying  on  that  supplier's  skill  or  judgment  to  select  or  furnish 
suitable  goods,  then  that  supplier  shall  be  deemed  to  have  impliedly  warranted 
that  the  product  is  fit  for  that  purpose. 

(d)  If  a  supplier  can  show  that  he  conveyed  to  any  other  supi^lier  information 
about  the  consumer's  particular  purpose  for  the  product  and  the  consumer's 
reliance  on  such  other  supplier's  skill  and  judgment  to  select  a  suitable  product, 
then  the  implied  warranty  of  fitness  for  purpose  shall  run  from  su.-h  other 
supplier. 

Duration,  of  implied  ic  arrant  ics 

It  has  been  suggested  that  the  duration  of  implied  warranties  should  be 
specifically  limited.  We  support  this  concept,  for  whether  a  consmner  product 
satisfies  the  implied  warranties  of  the  Uniform  Commercial  Code  can  be  deter- 
mined readily  once  the  product  is  put  to  use.  Permitting  these  warranties  to 
run  unnecessarily  invites  confusion  and  misunderstanding  which  are  totally 
contrary  to  the  objectives  of  the  legislation  under  consideration.  '  '  '  '  /'    '  . '      '     ' 

We  alsO'  point  out  that  all  component  parts  of  a  consumer  product  are  not 
necessarily  w^arranted  for  the  same  length  of  time.  In  the  air  conditioning  indus- 
try, for  example,  it  is  common  that  the  refrigeration  compressor  be  covered  by  a 
part.s-only-  warranty  for  a  period  of  five  years  by  the  equipment  manufacturer. 
Other  parts  of  the  equipment  are  warranted  for  only  one  year.  This  type  of  thing 
is  not  unique  to  the  air  conditioning  industry,  and  the  absence  of  a  limitation  on 
the  duration  of  implied  warranties  can  become  a  problem  for  the  consumer,  the 
retailer,  and  the  manufacturer  alike. 

We  therefore  urge  that  implied  warranties  be  explicitly  limited  to  the  duration 
of  the  express  vparranty  or  one  year,  whichever  is  the  shorter. 

Disclosure  requirements 

Section  102  (a)  lists  thirteen  requirements  which  are  intended  to  make  more 
adequate  wan-anty  information  available  to  the  consumer.  This  should  be  help- 
ful— provided  that  the  warranty  does  not  become  so  long  and  so  complex  that 
the  language  is  no  longer  easily  and  readily  understood  by  the  consumer.  We 
have  several  suggestions  to  make  concerning  the  list  presented  in  the  bill. 

We  have  already  noted  that  a  manufacturer  who  sells  his  product  to  a  distribu- 
tor cannot  control  the  distributor's  resale  of  that  product.  He  has  no  legal  means 
of  limiting  such  sales  to  any  identifiable  class  of  persons  and  has  no  practical 
means  of  identifying  the  person  to  whom  the  distributor  has  sold  the  iiroduct. 
Consequently  it  is  difiicult,  if  not  impossible,  for  the  equipment  manufacturer 
to  identify  in  his  written  warranty  "any  class  of  persons  authorized  to  perform 
the  obligations  set  forth  in  the  warranty",  as  provided  in  Section  102  (a)  (7). 

It  appears  to  us  that  there  is  no  acceptable  way  to  satisfy  the  requirements 
imposed  by  this  sub-section  if  the  contractor  who  selects  the  comT>onents  of  an 
air  conditioning  system  and  installs  the  system  is  to  be  responsible  for  the  quality 
of  that  system.  It  would  be  possible,  at  least  in  theory,  for  each  equipment  manu- 
facturer to  establish  and  oiierate  service  facilities  for  his  own  products,  but  this 
would  force  the  consumer  to  deal  with  a  different  service  organization  for  each 
component  of  the  air  conditioning  system  in  his  home.  Furthermore,  a  situation 
such  as  this  could  make  it  virtually  impossible  for  a  consumer  to  find  any  one 
service  organization  willing  to  undertake  warranty  responsibility  for  the  proper 
operation  Of  the  entire  system.  We  submit  that  language  which  tends  to  minimize 
the  importance  of  the  entire  air  conditioning  system  will  effectively  reduce  the 
protection  afforded  the  consumer  by  both  written  and  implied  warranties. 
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TITLE   II 

Title  II,  "Federal  Trade  Commission  Improvements",  has  been  the  subject  of 
much  discussion,  both  here  and  in  hearings  before  the  Senate  Committee  on 
Commerce.  We  can  add  little  to  what  has  already  been  said,  but  we  do  recognize 
that  Title  II  would  explicitly  grant  to  the  Federal  Trade  Commission  authority 
which  appears  to  be  an  awesome  delegation  of  legislative  power  heretofore  re- 
served to  the  Congress.  Furthermore,  the  provisions  of  Title  II  extend  far  beyond 
the  subject  of  Title  I.  We  therefore  agree  with  the  position  of  other  industry 
and  business  witnesses  that,  although  some  amendments  to  the  Federal  Trade 
Commission  Act  may  be  necessary  to  improve  the  Commission's  ability  to  act  on 
consumer  issues,  this  is  a  subject  of  such  great  importance  that  it  should  be 
considered  separately  from  the  subject  of  consumer  warranty  protection. 

We  respectfully  urge  that  the  two  titles  of  H.R.  20  be  separated  into  two  bills, 
one  dealing  with  consumer  warranty  protection  and  the  other  with  amendments 
to  the  Federal  Trade  Commission  Act. 

SUMMARY 

The  Air-Conditioning  and  Refrigeration  Institute  recognizes  the  need  for  and 
supports  the  concept  of  consumer  warranty  protection.  It  supports  the  general 
concept  of  Title  I  of  H.R.  20,  but  has  serious  reservations  about  some  of  its 
provisions.  Specifically,  ART  urges  : 

1.  That  H.R.  20  totally  pre-empt  State  and  local  laws  on  consumer  warranty 
protection ; 

2.  That  the  line  of  responsibility  for  the  implied  warranty  of  fitness  for  pur- 
pose run  from  the  consumer  to  that  supplier  who  had  reason  to  know  the  particu- 
lar purpose  for  which  the  consumer  product  is  intended  and  upon  whose  skill  and 
judgment  the  consumer  relied  ; 

3.  That  implied  warranties  be  limited  in  duration  ;  and 

4.  That  Title  II  be  separated  from  Title  I  so  that  amendments  to  the  Federal 
Trade  Commission  Act  can  be  considered  on  their  own  merits. 

The  Air-Conditioning  and  Refrigeration  Institute  appreciates  the  opportunity 
to  express  its  views  to  this  Committee.  We  hope  that  our  opinions  and  suggestions 
have  been  received  in  the  same  constructive  manner  in  which  we  have  intended 
to  offer  them.  If  we  can  be  of  assistance  to  this  Subcommittee  or  its  Staff  we 
hope  you  will  not  hesitate  to  call  upon  us. 


Statement  of  the  American  Advertising  Federation 

This  statement  is  submitted  on  behalf  of  the  American  Advertising  Federation, 
the  national  trade  organization  which  includes  all  the  varied  elements  of  the 
advertising  industry.  The  present  chairman  of  the  federation  is  Barton  A, 
Cummings,  chairman,  executive  committee,  Compton  Advertising,  Inc.,  New  York. 
The  president  of  the  federation  is  Howard  Bell,  with  headquarters  in  Washington, 
D.C.,  and  a  regional  oflSce  in  San  Francisco. 

The  organizational  structure  of  the  fetleration  was  established  in  190.5.  Its 
basic  structure  now  includes  some  ISO  advertising  clubs  in  communities  across 
the  nation.  In  addition,  the  federation's  corporate  membership  includes  adver- 
tisers, advertising  agencies  and  advertising  media.  The  major  advertising  and 
media  associations  also  are  affiliated  with  the  federation. 

The  federation's  by-laws  describe  the  purpose  of  the  organization"  *  *  *  to 
provide  national  leadership  on  issues  affecting  all  advertising,  and  through 
the  efforts  of  its  members  to  strive  for  the  betterment  of  advertising  in  all  areas 
affecting  the  advancement  and  general  welfare  of  the  business,  and  its  service 
to  the  public."  Throughout  its  history,  the  federation  has  sought  to  place  emphasis 
upon  the  last  phrase  of  the  by-laws'  provision  just  quoted— "service  to  the  public." 
For  example,  the  Better  Business  Bureau  Movement  in  this  country  originated 
within  the  federation  and  was  an  actual  part  of  the  federation  until  1926.  In 
1914  the  federation  supported  those  Congressmen  who  were  striving  to  enact 
the  bill  which  became  the  Federal  Trade  Commission  Act.  In  more  recent  years, 
we  have  supported  the  Truth-in-Lending  Act,  and  in  1969  authored  and  dissemi- 
nated a  Model  Deceptive  Practices  Act  for  adoption  by  the  various  States.  Por- 
tions of  this  proposal  have  been  incorporated  into  some  of  the  States'  so-called 
"little  FTC  Acts." 
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In  1972,  the  Federation,  in  cooperation  with  the  Association  of  National  Adver- 
tisers, the  American  Association  of  Advertising  Agencies,  and  the  Council  of 
Better  Business  Bureaus,  created  a  new  self-regulatory  mechanism  to  deal  with 
problems  of  truth  and  accuracy  in  national  advertising.  An  independent  and 
impartial  body,  the  National  Advertising  Review  Board,  composed  of  both 
industry  and  public  members,  has  been  established  to  judge  advertising  brought 
before  it.  If  an  advertiser  refuses  to  voluntarily  correct  advertising  which  the 
National  Advertising  Review  Board  find  faulty,  the  matter  will  be  referred  to 
the  appropriate  government  agency.  This  effort  by  the  advertising  industry  has 
made  good  progress  in  controlling  the  relatively  small  percentage  of  violators 
within  its  ranks. 

This  statement  is  directed  to  the  legislative  proposals  contained  in  H.R.  20 
with  particular  emphasis  upon  the  provisions  in  Title  II  designed  to  strengthen 
the  Federal  Trade  Commission. 

TITE   n SECTION    201 — EXPANDED   FTC   JURISDICTION 

Section  201(a)  and  (c)  of  the  Bill  would  broaden  the  Federal  Trade  Com- 
mission's jurisdiction  by  striking  out  the  words  "in  commerce"  wherever  they 
appear  in  Section  5  and  Section  12  of  the  Federal  Trade  Commission  Act  and 
substituting  language  creating  jurisdiction  over  acts  "in  or  affecting  commerce." 

This  is  the  latest  scrimmage  in  a  long,  standing  fight  to  expand  the  FTC's 
jurisdiction  to  include  intrastate  acts  and  practices.  As  early  as  1935,  the  Com- 
mission unsuccessfully  attempted  to  convince  Congress  that  it  needed  authority 
over  transactions  "affecting"  commerce,  S.  Rep.  No.  46,  74th  Cong.,  1st  Sess. 

The  proposal  appears  to  have  almost  universal  support.  Sellers  engaged  in 
inter-state  commerce  will  benefit  from  the  proposal,  for  their  intra-state  compet- 
itors will  no  longer  be  able  to  engage  in  unfair  or  deceptive  acts  shielded  from 
FTC  prosecution.  In  other  words,  both  inter-  and  intra-state  competitors  would 
be  required  to  play  the  game  according  to  the  same  set  of  rules. 

We  favor  the  enactment  of  this  proposal,  recognizing  that  the  prosecution  of 
most  local  frauds  and  deceptions  should  be  handled  by  local  agencies  and  oflS- 
cials.  The  FTC  can  never  become  large  enough  to  handle  all  of  these  local  prosecu- 
tions and  it  is  neither  feasible  nor  desirable  to  create  such  a  superagency.  The 
Commission  is  a  federal  agency  with  a  national  mandate  and  local  problems 
should  be  left  to  local  officials.  This  broadened  jurisdiction  should  only  be  exer- 
cised when  the  intra-state  activities  have  a  direct  and  clear  affect  upon  inter-state 
commerce. 

SECTION    201(B) — BROADENED    "SECTION    6"    JURISDICTION 

We  find  it  difficult  to  endorse  without  qualification  the  proposal  made  in  Sec- 
tion 201(b)  since  the  Commission's  powers  to  investigate  are  already  the  broad- 
est in  the  Federal  Government.  To  broaden  them  even  further  and  give  the 
Commission  authority  to  require  small  intra-state  corporations  to  file  special 
and  annual  reports  is  a  far  reaching  step.  But  if  the  Commission  is  to  have  en- 
forcement power  over  practices  which  "affect  commerce"  it  seems  only  logical 
that  it  should  have  authority  to  investigate  such  practices  by  requiring  annual 
and  special  reports  from  all  corporations  engaged  in  the  industry  under 
investigation. 

Our  endorsement  of  this  proposal  is  founded  upon  the  belief  that  the  Commis- 
sion will  use  restraint  in  the  exercise  of  this  new  power  and  will  confine  its  use 
to  factual  situations  which  clearly  affect  inter-state  commerce.  We  are  aware 
that  the  courts  will  protect  the  corporations  affected  by  this  power  from  unduly 
broad  or  burdensome  demands  and  that  advance  screening  by  the  Bureau  of  the 
Budget  under  the  Federal  Reports  Act  provides  additional  protection.  But  the 
best  protection  is  the  exercise  of  good  sense  and  restraint  by  the  Commission  and 
we  urge  their  employ  in  large  measure. 

SECTION  202 — INCREASED  PENALTY  FOR  VIOLATION  OF  CEASE  AND  DESIST  ORDERS 

The  increase  to  $10,000  from  $5,000  of  the  statutory  penalty  for  each  violation 
of  a  Commission  Order  to  Cease  and  Desist  should  be  enacted.  As  a  practical 
matter,  the  size  of  the  penalty  is  fixed  by  the  United  States  District  Judges  sitting 
on  the  cases.  In  most  instances  they  have  been  reluctant  to  grant  even  ,$5,000  as  a 
penalty  for  each  violation.  By  raising  the  statutory  limit  on  the  penalty,  judges 
may  be  encouraged  to  abandon  the  view  which  some  apparently  hold  that  a  re- 
fusal to  obey  a  Commission  order  deserves  only  a  wrist  slap. 

94-513—7.3 21 
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SECTION    203 — ^ETJLE-MAKING 

The  grant  of  rule-making  power  is  found  in  Section  203  of  the  proposed  legis- 
lation. This  section  would  provide  the  FTC  with  the  power  to  codify  as  unlawful, 
practices  which  are  "within  the  scope  of  section  5(a)  (1)"  of  the  Act.  Read  nar- 
rowly, this  provision  may  be  viewed  as  limiting  the  rule-making  authority  to  acts 
or  practices  which  violate  section  5.  Read  broadly,  there  exists  the  possibility  that 
the  Federal  Trade  Commission  would  be  given  an  open-ended  grant  of  the  right 
to  draft  "national  legislation."  And  when  this  broad  reading  is  joined  with  the 
proposed  expanded  jurisdiction  of  the  FTC  over  acts  and  practices  affecting 
commerce,  the  Commission  will  be  able  to  make  laws  governing  almost  every 
type  and  size  of  business  in  the  United  States. 

The  Commission  believes  it  has  even  wider  and  more  flexible  power  than  this 
bill  grants,  and  accordingly  would  rather  rely  on  judicial  affirmation  of  their 
rule-making  authority  than  urge  passage  of  this  legislation.  In  effect  what  the 
Commission  is  saying  is  we  will  obtain  our  legislative  power  from  the  courts, 
not  the  legislature  itself.  This  position  requires  examination. 

Suddenly  in  1963,  the  Federal  Trade  Commission  "discovered"  it  had  substan- 
tive rule-making  authority,  lurking  in  an  obscure  section  of  its  organic  act.  Since 
that  amazing  discovery  it  has  continuously  been  engaged  in  promulgating  such 
rules.  The  original  concept  upon  which  the  Trade  Regulation  Rule  procedure 
was  founded  seemed  like  a  good  idea  at  the  time.  There  was  no  reason  for  FTC 
lawyers  to  prove  again  and  again  the  same  issues  of  fact  in  trials  before  hearing 
examiners.  It  was  felt  that  a  Trade  RegTilation  Rule  expressing  the  "experience 
and  judgment"  of  the  Commission  could  be  substituted  for  proof  to  resolve  sub- 
stantive issues.  Thus,  in  this  form,  the  Rules  were  to  be  a  codification  of  Com- 
mission experience  similar  in  effect  to  the  established  precepts  of  "official  no- 
tice" or  "judicial  notice." 

In  actual  practice,  none  of  the  rules  has  ever  been  used  to  short-cut  the  estab- 
lishment of  a  prima  facie  case  in  any  litigation.  As  a  matter  of  fact,  almost  seven 
years  passed  before  the  first  complaint  issued  charging  a  violation  of  a  Trade 
Regulation  Rule.  Yet  throughout  the  1960's,  Trade  Regailation  Rules  were  pro- 
mulgated at  the  rate  of  approximately  four  per  year. 

In  general,  these  early  Rules  dealt  with  deceptive  practices.  They  covered  two 
principal  types  of  deception:  (1)  misrepresentations  as  to  properties,  measure 
or  size  and  (2)  failure  to  disclose  a  material  consideration.  Among  the  first  cate- 
gory are  rules  against  misrepresenting  the  size  of  sleeping  bags,  the  length  of 
extension  ladders,  the  "automatic"  ability  of  sewing  machines,  the  leak  resist- 
ance of  dry-cell  batteries,  the  size  of  television  pictures  and  tablecloths. 

The  "failure  to  disclose"  rules  deal  with  subjects  such  as  the  harmful  effect  of 
cigarettes,  the  lethal  effect  of  inhaling  quick-freeze  aerosol  sprays,  the  fact  that 
motor  oil  has  been  previously  used  and  that  glass  fiber  curtains  and  draperies 
may  produce  skin  irritations  under  certain  circumstances.  Rules  of  these  types 
perform  a  useful  service,  not  as  originally  intended,  but  merely  as  announcements 
of  the  Commission's  views  with  the  inference  that  a  transgression  may  result  in 
enfoi'cement  action.  In  other  words,  they  have  been  useful  as  guides  to  industry, 
nothing  more. 

Unfortunately,  in  late  1969,  the  Commission  decided  that  such  "codification" 
rules  were  not  enough  and  embarked  upon  a  new  course  which  has  brought  the- 
entire  concept  of  Trade  Regulation  Rules  into  serious  question.  The  new  approach 
was  the  promulgation  of  "legislative"  rules.  The  term  legislative  seems  particu- 
larly apt  to  describe  these  rules  since  they  have  no  basis  in  past  Commission 
factual  determinations  and  no  basis  in  established  concepts  of  Federal  Trade 
Commission  law.  The  intended  effect  of  these  rules  is  to  make  a  previously 
accepted  course  of  business  unlawful,  although  it  is  not  in  violation  of  section  5,. 
and  to  require  affirmative  action  in  areas  formerly  left  to  business  judgment. 
These  new  "legislative"  rules  do  not  merely  prohibit  a  practice,  but  prescribe 
with  meticulous  detail  the  procedures  and  steps  which  must  be  followed  to  stay 
within  the  "law." 

The  original  concept  of  codifying  prior  FTC  factual  determination  was  a 
mere  extension  of  the  stare  decisis  doctrine  long  practiced  by  the  courts.  But 
these  "legislative"  rules  constitute  an  incursion  into  the  field  previously  left  to 
Congress.  This  is  not  to  say  that  the  Commission  must  always  be  bound  by  its 
own  pi-ecedents  and  may  not  pursue  new  and  novel  remedies  thereby  expanding 
its  frontiers  and  dealing  with  new  methods  of  business,  but  only  that  the  route 
to  be  followed  for  such  novel  approaches  is  not  rule-making.  And  to  allow  the 
Commission  to  make  practices  illegal,  which  are  not  violations  of  section  5  of  the 
Act  is  carrying  the  powers  of  the  FTC  one  step  too  far. 
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When  a  Trade  Regulation  Rule  is  promulgated,  the  industry  is  in  effect  faced 
with  a  statute,  drawn  by  five  Commissioners,  acting  in  place  of  the  Congress.  It 
is  often  said  there  is  nothing  inique  or  constitutionally  infirm  about  a  grant  of 
legislative  rule-making  power  to  the  Federal  Trade  Commission.  This  is  incor- 
rect. No  one  today  questions  the  authority  of  the  Congress  to  grant  limited 
substantive  rule-making  authority  to  regulatory,  administrative  agencies 
operating  in  defined  and  precise  fields  or  areas.  The  Securities  and  Exchange 
Commission,  the  Federal  Power  Commission,  among  others,  have  the  right  to 
draft  rules  within  their  confined  jurisdictional  fields.  But  the  jurisdiction  of  the 
Federal  Trade  Commission  is  a  far  different  thing.  Under  the  proposed  statute, 
almost  every  transaction  for  products  and  services  can  be  reached  and  m;nle  to 
fit  within  the  "affecting"  commerce  language  of  the  statute,  thereby  falling 
subject  to  FTC  rules.  To  permit  such  an  agency  with  such  broad  powers  to  draft 
national  legislation  seems  a  clear  violation  of  the  constitutional  mandate  which 
rests  all  legislative  powers  in  the  Congress. 

Congress  surely  may  delegate  its  regulatory  function  to  administrative  agen- 
cies; but  to  allow  an  agency  with  jurisdiction  co-extensive  with  the  Commerce 
clause  of  the  Constitution  to  draft  legislative  rules  is  an  invalid  delegation,  going 
far  beyond  that  permitted  by  the  Constitution. 

Congress  also  has  implicitly  rejected  the  validity  of  the  Trade  Regulation 
Rules  program.  Occasionally,  because  of  the  rules,  Congress  is  placed  in  a  posture 
which  forces  it  to  run  a  race  with  the  Commission.  For  example,  on  May  18,  1970, 
while  Congress  was  considering  a  number  of  bills  dealing  with  the  subject  of 
unsolicited  credit  cards,  the  Commission  promulgated  its  own  Trade  Regulation 
Rule  outlawing  the  mailing  of  such  cards.  In  that  instance  Congress  ignored  the 
Commission's  action  and  on  October  26,  1970,  enacted  an  amendment  to  the 
Truth-in-Lending  Act  which  bans  unsolicited  credit  cards  and  provides  for  other 
much-needed  reform  not  covered  by  the  Commission's  Rule.  The  Commission's 
Rule  was  rescinded  by  Commission  action  on  January  5,  1971.  A  similar  situation 
occurred  v^ith  respect  to  the  practice  of  mailing  unordered  goods.  However,  in 
that  situation  the  Congress  won  the  race  and  enacted  Section  3009  of  the  Postal 
Reorganization  Act.  The  Commission  then  cancelled  its  proposed  Trade  Regula- 
tion Rule  Hearing.  Again,  in  .January,  1971,  the  Commission's  legislative  activities 
came  in  conflict  with  the  activities  of  the  Congress.  At  that  time  it  acceded  to 
the  request  of  Senator  Proxmire  and  abandoned  its  attempt  to  promulgate  a 
"billing  practices"  rule.  This  needless  conflict  can  be  avoided  by  firmly  establish- 
ing that  Congress  makes  the  substantive  laws,  the  FTC  carries  them  out. 

A  little-discussed  aspect  of  the  Federal  Trade  Commission's  Trade  Regulation 
Rule  program  is  the  violence  done  to  our  federal  system.  The  Commission  has 
completely  ignored  the  rights  of  the  states  to  regulate  sales  transactions  and 
other  activities  affecting  the  conduct  of  their  citizens.  The  Congress  should 
recognize  that  this  grant  of  legislative  power  gives  the  five  Federal  Trade  Com- 
missioners pre-emptive  rights  over  the  fifty  state  legislatures.  The  Commission 
can  and  will  promulgate  national  "rules"  which  will  have  the  effect  of  voiding 
the  laws  of  the  various  states.  Several  of  the  Trade  Regulation  Rules  now  in 
progress  at  the  Federal  Trade  Commission  will  have  that  effect,  including  a 
proposed  rule  which  would  abolish  the  holder-in-due  course  doctrine  on  con- 
sumer notes.  At  a  time  when  much  progess  is  being  made  in  the  enactment  of 
uniform  state  laws  such  as  the  Uniform  Consumer  Credit  Code,  the  Commission 
is  attempting  to  impose  uniformity  by  fiat,  thereby  destroying  state  initiative. 

At  its  meeting  in  Chicago  on  October  .3,  1972,  this  Federation's  Board  of  Direc- 
tors went  on  record  as  supporting  the  Federal  Trade  Commission's  Industry 
Guide  program  as  a  more  than  adequate  vehicle  to  provide  industry-wide  regula- 
tion. The  directors  voiced  their  concern  with  recent  Commission  practice  of 
introducing  new  and  novel  interpretations  of  its  law  by  means  of  highly  pub- 
licized complaints  against  individual  companies.  The  fact  that  most  of  these 
unique  charges  were  dismissed  after  trial  did  little  to  remedy  the  injury  caused 
by  the  initial  publicity.  The  Board  recognizes  that  advertising  law  is  not  a 
static  concept  and  that  the  Commission  has  the  duty  to  develop  new  approaches 
and  theories  to  cope  with  new  problems  as  they  arise.  But  the  usurpation  of 
legislative  authority  through  Trade  Regulation  Rules  is  not  an  acceptable  solu- 
tion. The  correct  and  proper  method  is  the  promulgation  of  Industry  Guides  after 
notice  and  full  opportunity  for  hearing. 

The  Federal  Trade  Commission's  Industry  Guide  Program  is  sound  in  con- 
cept, formulation  of  policy  and  successful  in  performance.  The  Industry  Ouid-e 
Program  was  launched  in  September.  19.55,  with  the  issuance  of  the  Cigarette 
Advertising  Guide.  For  about  the  next  twelve  or  thirteen  years  the  program 
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proceeded  apace.  Most  of  the  Guides  dealt  with  advertising  claims,  and,  of 
course,  offered  valuable  guidance  to  our  industry.  The  Guides  issued  during  this 
period  included  Guides  for  Tire  Advertising,  Shell  Home  Advertising,  Fallout 
Shelter  Advertising,  Shoe  Advertising  and  Guides  Against  Deceptive  Pricing, 
Deceptive  Advertising  of  Guarantees  and  Bail  Advertising.  All  of  these  Guides 
worked !  Case  by  case  litigation  in  the  fields  covered  by  the  Guides  diminished 
to  a  trickle.  A  case  in  point  is  the  field  of  deceptive  price  advertising.  Prior  to 
the  issuance  of  the  Guides,  deceptive  pricing  cases  constituted  a  very  large  part 
of  the  docket  of  the  Commission's  deceptive  practices  trial  staff.  Today  they  are 
almost  unheard  of.  To  a  lesser  extent,  the  same  can  be  said  for  "free  goods"  and 
deceptive  guarantee  cases. 

Guides  are  usualy  promulgated  withoiit  a  hearing,  but  comments  are  always 
solicited  in  advance  of  final  issuance.  After  their  effective  date  Guides  ".  .  .  pro- 
vide the  basis  for  voluntary  and  simultaneous  abandonment  of  unlawful  practices 
by  members  of  industry.  Failure  to  comply  with  the  guides  may  result  in  cor- 
rective action  by  the  Commission  under  applicable  statutory  provisions."  FTC 
Rules  of  Practice,  Sec.  1.5. 

Unlike  Trade  Regulation  Rules  the  Guides  may  not  be  used  as  a  complete 
substitute  for  evidence  in  trials  before  administrative  judges.  While  the  judge 
need  only  consider  them  as  "advisory"  he  is,  on  the  other  hand,  not  free  to  ignore 
them  for  they  constitute  the  Commission's  view  of  the  law  as  applied  to  described 
factual  situations.  In  the  matter  of  Gimhel  Brothers,  Inc.  61  FTC  1051,  1072- 
1073  (1962).  They  are  therefore,  a  valuable  aid  to  FTC  attorneys  during  a  trial 
while  at  the  same  time  the  defense  may  rebut  both  their  application  and 
interpretation.  In  short,  it  is  incorrect  to  state  as  many  have,  that  Trade  Regula- 
tion Rules  are  needed  because  Guides  "lack  teeth."  Properly  used.  Guides  also 
have  teeth — teeth  which  can  be  employed  without  the  constitutional  and  due 
process  problems  associated  with  Trade  Regulation  Rules. 

The  Federation  has  no  comment  or  opinion  on  the  merits  of  the  reforms  and 
regulations  which  the  Commission's  rules  and  proposed  rules  cover.  We  are  con- 
cerned solely  with  the  overall  concept  of  FTC  rule-making  and  its  impact  upon 
this  county's  laws  and  institutions.  Lawmaking  of  this  scope  is  the  proper  func- 
tion of  Congress,  and  it  should  not  be  delegated. 

SECTION  204 — INJUNCTION  AUTHOBFrT 

The  Federation  endorses  the  changes  made  in  Section  13  of  the  Federal  Trade 
Commission  Act.  As  presently  proposed,  the  Commission  by  its  attorneys  would 
be  able  to  seek  an  injunction  in  the  appropriate  United  States  District  Court 
upon  a  showing  that  such  an  action  would  be  in  the  public  interest.  This  standard 
is  parallel  to  that  currently  in  Section  13(a)  of  the  statute  covering  false  adver- 
tisements for  food,  drugs,  devices  or  cosmetics.  The  Federation  sees  no  reason 
why  a  similar  standard  should  not  be  established  for  consumer  fraud  or  decep- 
tion in  violation  of  Section  5(a).  The  discretionary,  equity  authority  of  the 
United  States  District  Court  judges  is  an  adequate  safeguard  against  abuse. 

SECTION    205 — ENFORCEMENT    OF    SUBPOENAS 

The  first  sub-paragraph  of  this  erroneously  named  section  has  nothing  to  do 
with  subpoenas  and  is  a  dangerous  proposal  which  should  be  defeated.  It  is  one 
thing  to  require  that  a  corporation's  books  and  papers  shall  be  open  to  government 
scrutiny  and  quite  another  thing  to  impose  the  same  burden  on  private  citizens. 
A  corporation  exists  at  the  sufferance  of  the  state,  and  many  constitutional  safe- 
guards do  not  apply  to  it.  But  the  private  citizen  is  protected  by  the  Constitu- 
tion, and  Congress  heretofore  has  never  granted  visitatorial  powers  with  respect 
to  him  or  his  possessions. 

Moreover,  we  believe  the  "access  i>ower"  is  not  needed  with  respect  to  indi- 
viduals. Their  records  can  be  subpoenaed  if  relevant  to  a  proceeding.  The  subpoena 
procedure,  including  court  enforcement  hearings,  affords  protection  from  harass- 
ment or  unreasonableness.  No  such  safeguards  exist  with  respect  to  the  "access 

power." 

The  Federation  approves  the  proposed  change  to  Section  9  (15  U.S.C.  49)  of 
the  FTC  Act  which  would  give  the  Commission  power  to  enforce  its  subpoenas 
with  its  own  attorneys  rather  than  depending  on  the  largess  of  another  govern- 
mental agency.  The  possibility  of  needless  repetition  of  effort  and  time  by  using 
the  United  States  Attorney's  offices  for  the  enforcement  of  subpoenas  is  foolish 
and  easily  can  be  rectified  by  the  enactment  of  the  proposed  legislation.  More- 
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over,  it  is  dangerous  to  permit  the  Department  of  Justice  to  hold  a  veto  power 
over  the  Commission's  right  to  investigate. 

CONCLUSION 

The  foregoing  comments  are  submitted  in  furtherance  of  the  American  Ad- 
vertising Federation's  continuing  policy  of  support  for  a  strong  and  effective 
Federal  Trade  Commission.  We  believe  that  the  provisions  of  this  proposed 
legislation  which  we  have  endorsed  will  greatly  enhance  the  Commission's  ability 
to  carry  out  its  mandate  to  protect  both  the  public  and  business  from  un- 
scrupulous and  deceptive  practices.  We  have  opposed  the  proposed  grant  of 
legislative  authority  and  power  of  "access"  to  the  private  papers  of  individuals 
since  we  believe  them  to  be  excessive,  unwise  and  unneeded.  An  effective  en- 
forcement agency  need  not  be  constructed  upon  the  ashes  of  constitutional  and 
individual  rights. 

We  believe  that  the  Commission's  Industry  Guide  Program  merits  full  support 
and  encouragement  as  a  constructive  and  meaningful  alternative  to  legislative 
authority  being  granted  the  Commission. 
Respectfully  submitted, 

William  W.  Rogal, 
Counsel,  American  Advertising  Federation. 


Statement  of  Association  of  Home  Appliance  Manufactueeks 

This  statement  is  filed  on  behalf  of  the  Association  of  Home  Appliance  Manu- 
facturers (AHAM)  in  lieu  of  a  personal  appearance  before  the  Subcommittee  on 
Commerce  and  Finance  during  its  hearings  on  H.R.  20  and  H.R.  5021.  The  views 
of  AHAM  and  its  members,  manufacturers  of  major  and  portable  appliances 
used  in  the  home,  were  fully  stated  before  the  subcommittee  at  hearings  during  the 
92d  Congress.  At  that  time  we  endorsed  the  enactment  of  federal  legislation  to 
require  full  and  clear  disclosure  of  warranty  terms  and  the  fulfillment  of  those 
terms.  We  also  endorsed  enlargement  of  the  Federal  Trade  Commission's  juris- 
diction and  powers,  and  the  granting  of  appropriate  rulemaking  authority  to  the 
Commission.  We  reiterate  those  endorsements. 

H.R.  20,  which  is  like  H.R.  4809  as  reported  by  the  subcommittee  during  the 
92d  Congress,  reflects  conscientious  consideration  of  many  comments  received 
during  the  earlier  hearings.  There  are,  however,  changes  that  might  still  be  made, 
which  would,  in  our  opinion,  strengthen  the  legislation,  remove  some  ambiguities, 
and  accomplish  the  goals  to  which  the  legislation  is  directed.  Our  comments 
now  will  deal  primarily  with  differences  between  Title  I  of  H.R.  20  and  H.R. 
5021,  with  brief  reference  to  Title  II  of  H.R.  20. 

definitions PERSON  TO  WHOM  WARRANTY  RUNS 

The  first  of  the  differences  between  the  warranty  provisions  of  the  bills  is  in 
the  definition  of  the  person  to  whom  a  written  warranty  runs,  identified  as 
"purchaser"  or  "consumer."  Sec.  101(3)  of  H.R.  20  defines  this  person  as  "the 
first  buyer  at  retail  .  .  .  any  person  to  whom  such  product  is  transferred  during 
the  lifetime  of  a  warranty  .  .  .  and  any  other  person  who  is  entitled  by  the  terms 
of"  a  warranty  to  enforce  its  obligations.  Sec.  1(3)  of  H.R.  5021  defines  pur- 
chaser as  "any  person  who  is  entitled  by  any  warranty  in  writing  or  service  con- 
tract in  writing  ...  to  enforce  against  the  supplier  [warrantor]  the  obligations  of 
the  warranty  or  service  contract."  AHAM  recommends  that  the  definition  of 
H.R.  5021  be  adopted.  Although  most  appliance  manufacturers  fulfill  their  war- 
ranty obligations  regardless  of  who  is  in  possession  of  a  product  during  the 
warranty  period,  so  long  as  a  warranty  clearly  identifies  the  classes  of  persons 
who  may  enforce  it,  there  is  no  reason  to  limit  a  warrantor's  freedom  to  define 
those  classes.  There  is  similarly  no  reason  to  limit  a  purchaser's  right  to  accept 
a  warranty  that  runs  to  a  restricted  class  of  persons,  since  such  a  restriction 
may  result  in  a  lower  price  for  a  product. 

DEFINITIONS — WRITTEN  WARRANTY 

H.R.  5021,  which  is  confined  to  written  warranties  and  to  written  service  con- 
tracts, defines  "warranty  in  writing  against  defect  or  malfunction"  in  a  way  we 
believe  will  be  helpful  to  both  warrantors  and  purchasers.  See.  1(11)  defines 
warranty  in  writing  as : 
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(i)  any  written  aflSrmation  of  fact  or  written  promise  made  at  the  time  of 
sale  by  a  supplier  to  a  purchaser  which  relates  to  the  nature  of  the  material 
or  workmanship  and  affirms  or  promises  that  such  material  or  workmanship 
is  defect  free  or  will  meet  a  specified  level  of  performance  over  a  specified 
period  of  time,  or 

(ii)  any  undertaking  in  writing  to  refund,  repair,  replace,  or  take  other 
remedial  action  with  respect  to  the  sale  of  a  consumer  product  in  the  event 
that  the  product  fails  to  meet  the  specifications  set  forth  in  the  undertaking, 

which  written  affirmation,  promise,  or  vmdertaking  becomes  part  of  the  basis  of 
the  bargain  between  the  supplier  and  the  purchaser. 

These  words  clearly  define  the  kind  of  promise  the  legislation  is  intended  to 
reach.  They  provide  a  basis  for  a  meeting  of  the  minds  of  both  warrantor  and 
purchaser.  We  recommend  that  the  definition  be  included  in  the  subcommittee's 
final  draft  of  a  warranty  bill. 

WARRANTY   PROVISIONS — DESCRIPTION   OF   LEGAL   REMEDIES 

AHAM  reiterates  its  opposition  to  any  requirement  that  a  warranty  include 
a  "description  of  the  legal  remedies  available  to  the  consumer,"  as  the  Federal 
Trade  Commission  could  require  under  §  102(a)  (9)  of  H.R.  20.  Reference  to  legal 
remedies  would  have  no  relevance  to  the  full  disclosure  of  a  warrantor's  under- 
taking. It  would  suggest  that  the  warrantor  did  not  intend  to  fulfill  his  obliga- 
tions, and  thus  would  weaken  the  purchaser's  confidence  in  the  warrantor. 
Describing  legal  remedies  available  in  localities  across  the  country  would  be 
difficult,  if  not  impossible  without  unduly  lengthening  written  warranties. 

FTC   AND    SUBSTANTIVE   WARRANTY   PROVISIONS 

We  doubt  the  wisdom  of  including  §  102(d)  in  H.R.  20.  This  section  would 
authorize  the  Federal  Trade  Commission  to  devise  "by  rule  .  .  .  detailed  sub- 
stantive warranty  provisions  which  warrantors  may  incorporate  by  reference 
in  their  warranties."  The  provision  is  permissive.  The  Commission  may  by 
rule  .  .  .  devise,"  and  "warrantors  may  incorporate  by  reference  .  .  ."  (Emphasis 
supplied.)  The  provision  could,  however,  be  a  first  step  in  giving  the  Commission 
authority  to  establish  substantive  warranty  provisions.  More  important,  the 
incorporation  of  the  provisions  "by  reference"  in  a  written  warranty  is  contrary 
to  a  main  thrust  of  the  bill :  i.e.,  to  "provide  minimum  disclosure  standards  for 
written  consumer  warranties  .  .  ."  By  including  the  Federal  Trade  Commis- 
sion's substantive  provisions  in  their  warranties  "by  reference,"  warrantors 
would  know  the  warranty  terms,  but  few  consumers  would  be  aware  of  them. 
We  recommend  the  deletion  of  §  102  (d) . 

DESIGNATION  OF  REPRESENTATIVE 

H.R.  20,  §  107,  permits  a  warrantor  to  designate  representatives  to  perform 
warranty  service,  provided  the  "warrantor  equitably  compensates  such  desig- 
nated representative  .  .  ."  H.R.  5021,  §  7,  permits  arrangements  to  be  made  "for 
a  representative  to  perform  duties  under  a  written  warranty  .  .  ."  but  does  not 
comment  on  the  compensation.  (Both  bills  state  that  the  designation  of  a  repre- 
sentative would  not  relieve  a  warrantor  of  his  obligations  to  a  purchaser,  which 
is  proper. )  The  words  "equitably  compensates"  suggest  a  requirement  for  direct 
compensation,  but  in  many  instances  other  forms  of  "compensation"  are  used. 
To  avoid  conflict  over  the  interpretation  of  the  phrase,  AHAJI  recommends  that 
§  7  of  H.R.  5021  be  adopted,  or  that  language  suggesting  that  "equitable  arrange- 
ments" may  be  made  for  a  representative  to  perform  the  warrantor's  obligations 
be  adopted. 

COMMISSION   RULES 

Sec.  109  of  H.R.  5021  authorizes  the  Federal  Trade  Commission  to  issue  rules, 
pursuant  to  §  553,  Title  5  of  the  United  States  Code,  with  the  Commission  directed 
to  "give  interested  persons  an  opportunity  for  the  oral  presentation  of  data,  views 
or  arguments,  in  addition  to  an  opportunity  to  make  written  submissions."  A 
transcript  would  be  kept  of  "any  oral  presentation." 

On  first  reading  the  section  appears  to  afford  an  opportunity  for  the  building 
of  an  adequate  record  on  a  proposed  rule.  Closer  scrutiny  raises  doubts,  however, 
as  to  whether  this  is  true.  An  "opportunity  for  the  oral  presentation  of"  views 
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may  be  nothing  more  than  an  opportunity  to  discuss  the  proposed  rule  with 
members  of  the  Commission's  staff.  A  transcript  of  oral  presentations  would  not 
build  the  kind  of  record  necessary  for  the  Commission's  analysis  of  the  facts 
and  of  differing  views  on  a  proposed  rule,  or  for  judicial  review  of  a  rule. 

Sec.  9  of  H.R.  5021  specifies  that  rules  are  to  be  established  "pursuant  to  section 
553,  title  5,  United  States  Code,  upon  a  public  record  after  an  opportunity  for  an 
agency  hearing  structured  so  as  to  proceed  as  expeditiously  as  practicable."  This 
language  would  assure  the  kind  of  hearing  and  record  AHAM  believes  to  be 
necessary.  The  words  "structured  so  as  to  proceed  as  expeditiously  as  practicable" 
and  the  Administrative  Procedure  Act  would  prevent  any  misuse  of  hearings  to 
•delay  the  issuance  of  a  rule. 

REMEDIES GOVERNMENT   ENFORCEMENT 

Sec.  110(c)  of  H.R.  20  would  atuhorize  the  Attorney  General  or  the  Federal 
Trade  Commission  to  sue  in  federal  district  courts  "to  restrain  any  supplier 
from  making  a  deceptive  warranty."  (Emphasis  supplied.)  A  court  could  issue  a 
restraining  order,  "pursuant  to  the  general  standards  governing  the  issuance 
of  injunctions  in  civil  actions."  Sec.  11(b)  of  H.R.  5021  would  authorize  the 
Attorney  General  to  seek  injunctions  "to  re.strain  violations  of  this  Act  .  .  .  under 
the  same  conditions  and  principles  as  injunctive  relief  ...  is  granted  by  courts 
of  equity."  (Emphasis  supplied.)  The  section  also  provides  that  a  temporary 
restraining  order  or  a  preliminary  injunction  can  be  dissolved  if  a  complaint 
were  not  filed  within  a  period  specified  by  the  court. 

AHAM  recommends  the  adoption  of  §  11(b).  In  authorizing  federal  suit  to 
restrain  the  making  of  "a  deceptive  warranty,"  §  110(c)  goes  beyond  the  provi- 
sions of  Title  I,  and  would  necessitate  the  creation  of  a  new  federal  common 
law  on  the  subject  of  "deceptive  warranties."  Inclusion  of  the  proviso  of  §  11(b) 
will  assure  prompt  action  by  the  Attorney  General  or  the  Federal  Trade  Com- 
mission, when  a  preliminary  injunction  has  been  issued,  to  determine  judicially 
whether  or  not  there  has  been  a  violation  of  the  statute. 

PRIVATE   REMEDIES 

Sec.  110(e)  of  H.R.  20  authorizes  suits  in  federal  district  courts  by  individuals 
for  breach  of  written  or  "express"  warranties.  Sec.  110(f)  defines  "express" 
warranty  to  include  oral  representations.  AHAM  has  repeatedly  urged  that  suits 
for  breach  of  warranty  in  federal  courts,  if  they  are  to  be  permitted  at  all,  be 
limited  to  breach  of  written  warranties.  Transactions  described  in  §  110(f)  as 
creating  an  express  warranty  are  the  kind  of  transactions  that  take  place  in 
retail  sales  outlets.  State  laws  should  and  do  provide  redress  for  breach  of  war- 
ranties thus  created.  There  is  no  need  to  open  the  federal  courts  to  suits  for  breach 
of  warranties  created  in  purely  local  transactions. 

By  permitting  the  aggregation  of  individual  claims,  §  110(e)  also  opens  the 
federal  courts  to  class  suits  for  breaches  of  express  and  implied  warranties. 
It  may  be  contended  that  most  breaches  of  warranty  are  individual  matters  and 
that  a  class  suit  would  seldom  be  won.  Nevertheless,  the  fact  that  such  suits 
could  be  brought  would  encourage  the  filing  of  nuisance  suits,  at  a  cost  to  the 
judiciary  and  to  defendants  without  any  commensurate  benefit  to  consumers. 

Sec.  110(d)  of  H.R.  20  would  permit  a  person  who  prevails  in  a  suit  for  breach 
of  express  or  implied  warranty  to  recover  costs  of  the  suit,  including  attorney's 
fees,  provided  the  successful  plaintiff  has  "afforded  the  person  obligated  under 
that  warranty  a  reasonable  opportunity  to  cure  the  breach  .  .  ."  Affording  the 
warrantor  a  reasonable  opportunity  to  cure  the  breach  is  not,  however,  a  condi- 
tion for  bringing  suit  under  §  110(e).  We  believe  it  should  be,  in  order  to  encour- 
age both  warrantors  and  purchaser  to  resolve  their  differences  short  of  litigation. 

AHAM  recommends  the  adoption  of  §  10  of  H.R.  5021.  The  section  overcomes 
the  objections  raised  here  to  the  private  remedies  provisions  of  H.R.  20,  §§  110 
(d)  and  (e),  while  it  provides  an  avenue  for  legal  redress  for  the  consumer 
when  necessary. 

SCOPE  OF  LEGISLATION,  PRE-EMPTION 

Sec.  13(a)  of  H.R.  5021  defines  the  "scope"  of  the  bill,  and  states  that  its 
provisions  and  the  powers  granted  the  Federal  Trade  Commission  and  the 
Attorney  General  extend  to  sales  of  consumer  products  and  service  contracts 
affecting  interstate  commerce,  except  for  warranties  "the  making  or  content 
of  which  is  otherwise  governed  by  Federal  law."  H.R.  20  does  not  have  a  com- 
parable section. 
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Other  statutes,  the  automobile  emissions  legislation  and  the  consumer  product 
safety  act,  for  example,  direct  agencies  other  than  the  Federal  Trade  Commission 
to  issue  rules  that  govern  some  aspects  of  certification  and  labeling  of  products 
subject  to  these  agencies'  jurisdiction.  The  legislation  also  gives  other  agencies 
some  control  over  steps  to  be  taken — notification,  repair,  recall,  etc. — when  a 
product  fails  to  comply  with  an  agency's  standards.  Thus  there  could  be  duplica- 
tion of  authority  and  conflict  in  regulations  issued  by  the  different  agencies.  To 
the  extent  that  warrantors'  obligations  are  subject  to  control  by  agencies  other 
than  the  Federal  Ti-ade  Commission,  their  warranties  should  be  exempt  from 
the  warranty  legislation.  AHAM  recommends  the  adoption  of  §  13(a)  of  H.R. 
5021. 

See.  13(b)  of  H.R.  5021  contains  a  pre-emption  provision  that  goes  somewhat 
b  yond  the  corresponding  provision  of  §  111(b)  of  H.R.  20,  in  that  regulations 
promulgated  by  the  Federal  Trade  Commission  would  supersede  state  laws  or 
regulations  inconsistent  with  the  Commission's  regulations.  Since  the  Commis- 
sion's regulations  will  be  mandatory,  they  should  suijersede  inconsistent  state 
laws  or  regulations. 

EFFECTIVE  DATE 

H.R.  20,  §  112(a)  specifies  that  the  effective  date  of  the  legislation  shall  be 
six  months  from  enactment,  but  the  legislation  would  not  affect  consumer  prod- 
ucts "in  the  stream  of  commerce  prior  to  such  date."  H.R.  5021,  §  14(a)  would 
establish  a  similar  effective  date,  but  the  legislation  would  not  affect  consumer 
products  manufactured  prior  to  such  effective  date.  As  AHAM  pointed  out  in 
commenting  on  H.R.  4809,  92d  Congress,  the  term  "in  the  stream  of  commerce" 
is  ambiguous,  and  it  does  not  recognize  the  realities  of  the  distribution  processes 
for  many  consumer  products. 

"In  the  stream  of  commerce"  might  include  only  those  products  actually  mov- 
ing in  interstate  commerce  on  the  date  of  the  bill's  enactment ;  or  it  could  include 
products  held  in  inventory  by  a  dealer,  a  distributoz',  or  a  manufacturer.  Most 
appliances  are  placed  in  shipping  cartons  with  their  warranties  and  care-and-use 
manuals  as  they  leave  an  assembly  line.  They  are  held  in  inventory  by  the 
manufacturer  for  varying  periods  of  time,  depending  on  the  demand  for  them. 
They  may  also  be  held  in  inventory  by  a  distributor  or  dealer  after  they  have 
moved  from  the  manufacturer's  premises.  Many  weeks  may  elapse  between  the 
time  a  product  comes  off  an  assembly  line  and  is  placed  in  a  carton  and  the  time 
it  is  purchased  by  a  consumer. 

AHAM  recommends  the  adoption  of  §  14(a)  of  H.R.  5021.  Tlie  section  elimi- 
nates the  ambiguity  of  the  phrase  "in  the  stream  of  commerce,"  and  avoids  the 
necessity  of  a  manufacturer's  having  to  uncrate  products  held  in  inventory  on 
a  specified  date  so  that  new  warranties  might  replace  the  old  ones. 

TITLE  II — FTC  EULEMAKING  AUTHOBITT 

Sec.  203  of  H.R.  20  would  authorize  the  Federal  Trade  Commission  to  promul- 
gate "rules  defining  with  specificity  acts  or  practices  which  are  unfair  or  de- 
ceptive to  consumers  and  which  are  within  the  scope  of  section  5(a)  (1)  of"  the 
Federal  Trade  Commission  Act.  AHAM  has  endorsed  the  principle  of  legislative 
delineation  of  the  Commission's  rulemaking  authority.  We  do  not,  however,  be- 
lieve that  procedures  to  be  established  by  subsection  (2)  (A)  of  the  amended 
§6(g)  of  the  Federal  Trade  Commission  Act  are  strong  enough  to  assure  the 
building  of  an  adequate  record  for  the  issuance  of  a  rule. 

Subsection  (2)  (A)  would  specifically  exempt  rulemaking  proceedings  from 
§§  556  and  557  of  the  Administrative  Procedure  Act.  These  sections  were  specifi- 
cally designed  to  assure  due  process  for  all  affected  parties  in  the  issuance  of 
rules  and  regulations  by  administrative  agencies.  Instead  of  requiring  adherence 
to  these  sections,  §(2)  (A)  would  direct  the  Commission  to  "allow  interested 
persons  to  comment  on  [a]  proposed  rule  in  writing,"  and  to  "hold  an  informal 
hearing."  Any  cross-examination  at  a  hearing  would  be  solely  in  the  discretion 
of  the  Commission.  The  written  comments  and  a  transcript  of  the  oral  hearing 
would  be  available  publicly. 

These  are  very  sketchy  directions  to  guide  the  Commission  in  the  issuance  of 
rules  that  would  control  business  behavior  throughout  the  United  States.  AHAM 
urges  reconsideration  of  this  subsection,  and  the  deletion  of  any  exemption  of 
proceedings  for  the  promulgation  of  a  rule  from  §§  556  and  557  of  the  Adminis- 
trative Procedure  Act.  These  sections  provide  for  a  hearing  chaired  by  a  respon- 
sible official  of  an  agency;  for  the  introduction  of  reliable,  probative,  and  sub- 
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stantial  evidence ;  for  cross-examinaton.  Tlie  transcript  of  hearings,  the  exhibits, 
and  all  papers  and  requests  become  the  evidentiary  record  on  which  a  rule  is 
based.  The  hearing  officer  has  full  authority  to  "regulate  the  course  of"  a  hearing, 
and  to  exclude  "irrelevant,  immaterial,  or  unduly  repetitious  evidence." 

In  addition,  AHAM  recommends  that  the  provisions  on  rulemaking  make  it 
clear  that  the  Federal  Trade  Commission  is  not  authorized  to  promulgate  rules 
under  the  antitrust  laws.  Sec.  203  of  H.R.  20  limits  the  Commission  to  issuing 
procedural  rules  and  "rules  defining  with  specificity  acts  or  practices  which  are 
unfair  or  deceptive  to  consumers  and  which  are  within  the  scope  of  section 
5(a)  (1)  of"  the  Federal  Trade  Commission  Act.  While  this  language  appears  to 
be  clear  enough,  the  Commission's  authority  could  be  made  more  explicit  by 
adding  the  following  paragraph  to  §  203 :  .     ^  z-       i,     ^  • 

The  Commission  shall  not  have  authority  to  issue  rules  to  define  unfair 
methods  of  competition,"  as  used  in  §5(a)  (1)  of  this  Act,  or  to  interpret  the 
antitrust  laws,  as  defined  by  section  12  of  title  5,  United  States  Code. 

FTC — INJUNCTIVE  AUTHORITY 

AHAM  repeats  its  endorsement  of  the  principle  of  giving  the  Federal  Trade 
Commission  authority  to  seek  temporary  restraining  orders  or  preliminary 
injunctions,  pending  the  processing  of  a  complaint  by  the  Commission,  §204 
of  H  R  2o'  A  clause  that  appeared  in  the  corresponding  section  of  H.R.  4809, 
as  introduced  in  the  92d  Congress,  has  been  deleted.  This  clause  would  have 
based  the  granting  of  a  preliminary  injunction  on  "the  same  conditions  and 
principles  as  injunctive  relief  against  conduct  or  threatened  conduct  that  will 
cause  loss  or  damage  as  granted  by  courts  of  equity."  We  urge  the  inclusion 
of  this  clause  in  §  204  of  H.R.  20  as  a  guide  to  the  courts  and  as  a  safeguard 
against  the  capricious  granting  of  injunctions.  _ 

The  comments  made  herein  on  Title  I  of  H.R.  20  and  on  H.R.  o021  are  not 

intended  to  weaken  any  warranty  legislation  that  may  be  enacted.  AHAM  and 

the  subcommittee  have  the  same  objective :  legislation  to  encourage  the  giving 

of  sound  warranties,  the  clear  disclosure  of  their  terms,  and  full  performance 

of  the  olligations  assumed  by  the  warrantor.  We  hope  our  comments  will  assist 

the  subcommittee  in  reaching  that  goal. 

Respectfully  submitted, 

George  P.  Lamb, 

General  Counsel, 

Association  of  Home  Appliance  Manufacturers. 


Statement  of  Chamber  of  Commerce  of  the  United  States  of  America 

The  Chamber  of  Commerce  of  the  United  States  is  a  voluntary  federation  of 
business  people,  trade  associations,  and  state,  regional  and  local  chambers  of 
commerce,  as  well  as  American  Chambers  of  Commerce  Abroad.  It  represents  the 
entire  spectrum  of  American  business  effort,  and  the  burden  and  responsibilitie.s 
imposed  by  the  legislation  before  this  Committee  will  fall  directly  upon  our 
members.  . 

The  Committee  has  before  it  two  related  bills.  H.R.  5021  deals  exclusively  with 
the  subject  of  written  warranties,  setting  out  minimum  Federal  standards  for 
such  warranties.  H.R.  20  contains  two  titles — one  dealing  with  warranties  and 
the  other  dealing  with  Federal  Trade  Commission  improvements. 

warranties  and  guarantees 

We  have  long  been  in  favor  of  disclosure  of  essential  warranty  terms  in  order 
to  make  them  clearer  and  more  understandable.  We  also  support  a  prohibition 
against  disclaimers  of  implied  warranties  of  merchantability  and  fitness  when 
written  warranties  are  given.  In  short,  it  is  our  position  that  a  buyer  should 
receive  accurate,  complete  and  easy-to-understand  information  setting  out  pre- 
cisely what  a  seller  will  do  with  respect  to  a  product.  Therefore,  we  agree  with 
the  underlying  puri"»ose  of  this  legislation— that  it.  to  provide  minimum  disclosure 
standards  for  written  consumer  product  warranties.  But  we  perceive  several 
problem  areas  in  the  legislation  for  which  we  offer  suggested  solutions. 

In  the  minds  of  most  consumers,  a  warranty  is  a  wi-itten  promise,  received 
upon  purchase  of  the  product,  stating  what  the  supplier  will  do  to  remedy  any 
defect  in  the  product.  However,  in  a  legal  sense,  the  word  "warranty"  takes  on  a 
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mucli  more  complex  meaning.  For  example,  under  the  Uniform  Commercial  Code, 
the  term  is  defined  to  cover  the  whole  breadth  of  contractual  relationships — 
written  and  oral — -that  might  be  created  as  a  result  of  the  showing  of  samples, 
the  making  of  any  statement  of  fact  in  connection  with  a  sale,  the  furnishing  of 
any  description,  or  the  giving  of  any  promise.  When  the  term  is  used  in  this 
i^ense,  it  may  have  nothing  at  all  to  do  with  specific  undertakings  to  repair,  and 
it  may  in  fact  involve  a  variety  of  problems  and  relationships  which  are  quite 
far  afield,  e.g.,  the  authority  of  a  salesman,  the  truth  of  any  form  of  adver- 
tising representation,  and  whether  a  customer  in  fact  relied  upon  a  representa- 
tion and  whether  the  representation  was  "material".  In  other  words,  when 
lawyers  speak  of  warranties  in  this  broad  sense,  they  are  speaking  of  a  vast 
subject  matter  involving  the  whole  complex  of  contractual  relationships  carefully 
and  exhaustively  refined  by  a  network  of  state  law. 

Therefore,  it  is  of  prime  importance  to  define  the  subject  matter  of  the  bills 
before  the  Committee.  Is  it  the  purpose  of  Congress  to  provide  consumers  with 
understandable  information  concerning  the  supplier's  obligations  with  respect 
to  a  particular  product?  Or  is  it  the  purpose  of  Congress  to  redefine  the  law  of 
sales  and  thereby  preempt  the  Uniform  Commercial  Code? 

Both  H.R.  5021  and  H.R.  20  state  that  the  aim  of  the  legislation  is  to  provide 
disclosure  standards  for  written  consumer  warranties  against  defect  or  malfunc- 
tion, and  define  federal  standards  for  the  content  of  such  warranties.  However, 
only  H.R.  5021  carries  out  this  stated  purpose.  H.R.  5021  clearly  defines  "written 
warranty  against  defect  or  malfunction"  to  include  only  those  written  promises 
traditionally  associated  with  consumer  product  warranties.  It  then  makes  con- 
sistent use  of  this  term  throughout  the  bill.  The  substantive  and  remedial  pro- 
visions of  H.R.  5021  are  triggered  only  by  ivritten  warranties.  H.R.  5021  does  not 
venture  into  that  grey  area  surrounding  federal  regulation  of  sta  te  contract  law. 
For  this  reason  we  strongly  commend  to  you  the  provisions  of  H.R.  5021. 

The  provisions  of  H.R.  20,  on  the  other  hand,  go  far  beyond  merely  defining 
the  obligations  imposed  by  written  warranties.  Although  the  bill  does  set  up 
federal  disclosure  and  designation  requirements  for  written  warranties,  it  goes 
beyond  the  stated  purpose  of  the  bill  by  inserting  the  broad  definition  of  "express 
warranties"  found  in  the  Uniform  Commercial  Code  in  the  provisions  of  section 
110  authorizing  private  suits. 

Section  110(e)  establishes  a  new  federal  cause  of  action — ^enforceable  in  fed- 
eral and  state  courts — for  breach  of  "express  or  implied"  warranty.  The  definition 
of  express  warranty  is  identical  to  that  found  in  the  Uniform  Commercial  Code. 
This  definition  is  broad  enough  to  encompass  any  affirmation,  whether  written  or 
oi-al,  made  in  the  course  of  marketing  a  product.  Therefore,  under  section  110(e) 
a  damaged  consumer  could  invoke  the  jurisdiction  of  the  federal  or  state  courts 
not  only  for  breaches  of  written  warranties  but  also  for  failure  of  the  product 
to  conform  to  "any  affirmation  of  fact  or  promise"  made  by  anyone,  authorized 
or  not,  in  connection  with  the  advertising,  marketing  or  sale  of  the  product.  In 
•effect,  then,  the  private  remedy  provisions  convert  the  bill  into  a  truth-in- 
advertising  bill. 

By  creating  a  federal  cause  of  action  for  breach  of  "express  warranty",  the  bill 
establishes  a  whole  new  federal  "common  law"  of  uncertain  meaning  with  respect 
to  sales,  contracts  and  representations  which  will  supersede  state  law  under  the 
Uniform  Commercial  Code.  State  and  local  courts  will  no  longer  be  able  to  de- 
velop state  law  to  meet  local  contract  and  wari-anty  questions.  H.R.  20  will, 
therefore,  drastically  alter  existing  law  without  any  showing  that  local  and 
■state  courts  are  incapable  of  dealing  with  these  issues. 

The  effect  of  this  section,  then,  would  be  to  open  the  federal  courts  to  suits 
concerning  the  entirely  local  law  of  sales  and  contracts.  Because  section  110(e) 
is  an  independent  grant  of  jurisdiction,  there  need  be  no  issue  of  national  im- 
portance or  even  any  diversity  of  citizenship.  Instead,  the  federal  courts  will  be 
called  upon  to  decide  disputes  heretofore  successfully  handled  by  state  courts. 
Th?  end  7-csult  of  this  section  will  be  the  de  facto  repeal  of  state  contract  law 
developed  under  the  Uniform  Commercial  Code. 

In  addition  to  displacing  state  law,  section  110(e)  establishes  a  federal  class 
action  for  disputes  which  have  traditionally  been  dealt  with  by  state  and  local 
governments.  It  authorizes  any  damaged  person  to  bring  a  case  in  federal  court 
for  v\-arranty  violation  whenever  his  individual  claim  exceeds  .$25  and  it  per- 
mits the  aggregation  of  individual  claims  to  satisfy  the  jurisdiction  amount  re- 
quirement. The  result  is  likely  to  be  the  inundation  of  the  federal  courts  with 
small,  locally-oriented  consumer  class  actions  which  can  more  efficiently  be  dealt 
Avith  by  state  and  local  tribunals. 
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As  the  Committee  is  well  aware,  class  actions  are  complex,  time-consuming 
proceedings  wliicli  increase  judicial  burdens  far  beyond  the  problems  which  they 
solve.  Further,  the  provisions  of  Rule  23  of  the  Federal  Rules  of  Civil  Procedure 
have  failed  to  provide  protection  against  frivolous  class  suits  brought  to  harass 
companies  in  the  hope  of  recovering,  among  other  things,  sizeable  attorneys' 
fees.  There  is  also  substantial  doubt  whether  cases  involving  millions  of  con- 
sumers are  manageable. 

The  problems  created  by  the  provision  for  federal  class  actions  are  compounded 
by  the  section's  failure  to  provide  any  safeguards  against  a  vast  increase  in 
these  actions.  The  predicate  for  a  section  110(e)  class  action — breach  of  "ex- 
press warranty" — deals  with  the  entire  world  of  commercial  relations  between 
buyer  and  seller.  There  is  no  requirement  that  consumers  first  resoi-t  to  voluntary 
dispute  settlement  mechanisms  before  becoming  a  plaintiff  member  of  a  class 
action.  In  addition,  the  dollar  limitations  specified  in  the  bill — $25  individual 
claims  aggregated  to  meet  the  $10,000  jurisdictional  requirement — ix)se  no  ob- 
stac'.e  for  a:iy  intt'lligent  lawyer.  Under  traditional  rules  of  civil  procedure,  the 
amount  of  a  claim  would  be  arrived  at  not  only  by  looking  to  the  value  of  the 
malfunctioning  or  defective  product,  but  also  by  adding  alleged  punitive  or 
exemplary  damages.  Further,  since  attorneys'  fees  are  recoverable  as  a  matter 
of  statutory  right,  reasonable  attorneys'  fees  are  also  included  as  a  part  of  the 
amount  in  controversy. 

Accordingly,  since  actual  damages,  punitive  or  exemplary  damages  and 
attorneys'  fees  all  contribute  part  of  the  claim,  and  since  individual  claims 
can  be  aggregated  to  reach  the  $10,000  requirement,  it  would  not  be  difficult 
to  convert  a  claim  for  advertising  misrepresentation  made  in  a  local  news- 
paper in  connection  with  the  sale  of  a  product  costing  much  less  than  $25  into 
a  federal  class  action.  While  a  federal  court  might  believe  that  it  is  highly 
unlikely  that  the  plaintiffs  in  such  a  case  would  recover  more  than  $10,000,  the 
case  would  not  be  dismissed  unless  it  appeared  to  a  "legal  certainty"  that  the 
claim  was  really  for  less  than  the  jurisdictional  amount.  It  is  clearly  improvident 
to  entangle  the  already  over-burdened  federal  judiciary  with  suits  dealing 
with  such  insignificant  claims — particularly,  where  there  has  been  no  showing 
that  state  and  local  courts  have  not  dealt  with  these  claims  adequately. 

There  is  an  additional  problem  with  the  private  remedy  section  of  H.R.  20. 
The  present  text  of  the  bill  does  not  require  a  damaged  purchaser  to  resort 
first  to  voluntary  settlement  procedures  before  bringing  suit.  This  is  incon- 
sistent with  the  Congressional  policy  expressed  in  section  110(a)  to  encourage 
the  establishment  of  informal  warranty  dispute  settlement  mechanisms.  We 
urge  that  this  policy  be  converted  into  legislative  fact.  Each  person  whose  claim 
is  presented  in  a  section  110(e)  action  should  first  have  to  afford  the  supplier 
a  reasonable  opportunity  to  make  up  for  the  defect  in  question.  In  some  instances, 
of  course,  this  effort  at  informal  settlement  will  be  unsuccessful.  However, 
this  option  should  be  pursued  so  that  warranty  claims  which  can  be  settled 
in  a  mutually  satisfactory  way  will  not  be  forced  into  litigation.  Section  10(a) 
of  H.R.  5021  does  require  a  damaged  purchaser  to  resort  first  to  voluntary 
settlement  mechanisms  before  bringing  suit.  Section  110  of  H.R.  20  should  do 
the  same. 

Therefore,  the  National  Chamber  recommends  that  the  private  remedy  section 
of  H.R.  20  be  modified  in  several  respects.  First,  H.R.  20  should  establish  a 
federal  cause  of  action  only  for  violations  of  the  obligations  created  by  the  bill 
and  not  for  all  oral  or  written  misrepresentations  made  about  a  product.  Second, 
H.R.  20  should  require  consumers  to  resort  first  to  voluntary  settlement  pro- 
cedures before  bringing  a  section  110(e)  action.  Finally,  the  provision  for  federal 
class  actions  should  be  deleted.  Because  the  bill  awards  attorneys'  fees  and  ex- 
penses to  successful  plaintiffs,  there  is  ample  guarantee  that  a  damaged  con- 
sumer will  have  his  claim  judicially  determined  without  bringing  class  action 
suits. 

Both  H.R.  20  and  H.R.  5021  authorize  the  Federal  Trade  Commission  to 
promulgate  rules  regulating  warranties.  Because  of  the  profound  effect  which 
these  rules  will  have  on  commercial  law,  it  is  essential  that  they  be  issued 
after  a  responsible  administrative  hearing.  However,  only  H.R.  5021  provides 
for  an  adequate  rulemaking  procedure.  Section  9  of  H.R.  5021  provides  that 
the  Commission's  rules  must  be  issued  pursuant  to  section  553  of  Title  5, 
United  States  Code,  "on  the  record  after  opportunity  for  an  agency  hearing". 
H.R.  5021  assures  that  the  procedural  safeguards — including  the  right  of  cross- 
examination — of  sections  556  and  557  of  Title  5,  United  States  Code,  will  apply. 
We,  therefore,  commend  section  9  of  H.R.  5021  to  you. 


326 

Section  109  of  H.R.  20,  on  the  other  hand,  does  not  assure  that  a  responsible 
administrative  hearing  will  precede  the  issuance  of  the  Commission's  rules.  The 
bill  does  make  an  effort  to  provide  such  a  hearing,  but  it  does  not  go  far  enough. 
Under  Section  109,  the  Commission  must  issue  a  notice  of  proposed  rulemaking, 
provide  an  opportunity  for  written  and  oral  presentation  of  comments,  and 
keep  a  transcript  of  any  oral  proceedings.  However,  the  bill  does  not  assure  inter- 
ested persons  an  opportunity  to  challenge  factual  assumptions  through  cross- 
examination  or  to  rebut  factual  showings  made  by  other  persons  or  by  the 
Commission  staff.  The  bill  should  be  amended  to  provide  these  procedural  safe- 
guards. Undue  delay  will  not  result.  The  Commission  has  ample  authority  to 
protect  against  abuse  and  should  be  imaginative  enough  to  conduct  these  pro- 
ceedings in  an  expeditious  fashion  while  still  preserving  adequate  procedural 
safeguards. 

Next,  we  direct  the  Committee's  attention  to  the  definition  of  "consumer" 
found  in  section  101(3)  of  H.R.  20.  The  term  "consumer"  is  defined  to  include 
the  first  buyer  at  retail  and  any  person  to  whom  the  product  is  transferred 
during  the  warranty  period.  This  definition  is  broad  enough  to  cover  a  buyer 
who  purchases  a  consumer  product  at  retail  for  commercial,  industrial  and 
other  non-personal  uses  as  well  as  all  other  purchasers  of  the  product  during 
the  warranty  period.  In  addition,  it  must  be  remembered  that  section  104(b)  (2) 
provides  that  the  duties  of  a  "full"  warranty  supplier  extend  from  the  war- 
rantor to  the  consumer.  In  view  of  the  definition  of  "consumer",  a  "full" 
warranty  supplier  may  therefore  be  unable  to  specify  the  class  of  persons 
entitled  to  enforce  the  obligations  of  his  warranty. 

Such  a  result  makes  little  sense.  A  "full"  warranty  supplier  could  easily  find 
himself  in  the  position  of  having  to  honor  the  obligations  of  the  warranty  even 
though  the  product  has  been  put  to  unintended  uses  by  unanticipated  users.  The 
net  effect  is  likely  to  be  warranties  of  shorter  duration  and  therefore  less  protec- 
tion for  consumers.  In  order  to  clarify  the  intent  of  section  101(3),  we  recom- 
mend the  definition  of  "consumer"  found  in  H.R.  5021  which  limits  the  defini- 
tion to  persons  who  are  entitled  by  the  terms  of  the  warranty  to  enforce  the  obli- 
gations of  the  warranty  against  the  warrantor. 

Finally,  we  wish  to  direct  the  Committee's  attention  to  a  rather  ambiguous  sec- 
tion found  in  H.R.  20 — specifically,  section  102(d).  It  apparently  gives  the  Fed- 
eral Trade  Commission  authority  to  issue  non-binding  rules  covering  substantive 
warranty  provisions.  We  seriously  question  the  propriety  of  Federal  regulation  of 
the  terms  of  a  warranty  even  if  this  regulation  is  of  a  voluntary  nature.  Further, 
the  basic  purpose  of  Title  I  is  to  provide  for  clearly  stated  and  easily  understood 
warranty  terms.  Allowing  a  warrantor  to  incorporate,  by  reference,  federally- 
determined  provisions  hardly  carries  forward  this  purpose.  Therefore,  we  recom- 
mend that  this  section  be  deleted  from  the  bill. 

FEDERAL    TRADE    COMMISSION    POWERS 

Title  II  of  H.R.  20  deals  directly  with  amendments  to  the  Federal  Trade 
Commission  Act,  and  it  does  contain  several  provisions  which  we  commend.  For 
example,  we  support  those  portions  of  Title  II  which  are  designed  to  strengthen 
and  supplement  the  authority  of  the  Commission  to  function  in  its  present 
regulatory  context.  Here,  we  support  the  proposals  to  enlarge  the  jurisdiction 
of  the  Commission  to  cases  "affecting  commerce",  to  increase  penalties  for  viola- 
tions of  Federal  Trade  Commission  orders,  and  to  afford  the  Commission  the 
right  to  seek  preliminary  injunctions  in  appropriate  circumstances. 

However,  we  must  voice  concern  over  section  203  of  the  bill  granting  extensive 
rulemaking  authority  to  the  Federal  Trade  Commission.  The  effect  of  this  sec- 
tion is  to  delegate  to  the  Commission  virtually  all  of  the  power  of  Congress  to 
make  laws  embodying  social,  economic  and  moral  judgment  with  respect  to  any 
acts  or  practices  which  the  Commission  decides  are  unfair  or  deceptive.  We  have 
serious  reservations  as  to  the  wisdom  of  granting  such  power  to  the  Commission 
without  more  definite  statutory  guidance. 

The  job  of  the  Commission  has  traditionally  been  to  define  for  future  applica- 
tion unfair  or  deceptive  trade  practices  through  nn  adjudicatory  proress.  How- 
ever, section  203  changes  this  function  completely  by  giving  the  Commission  the 
power  to  legislate  in  this  area.  In  very  basic  terms,  section  203  abdicates  to  five 
executive  appointees  Congressional  responsibility  to  enact  trade  laws  covering 
virtually  every  conceivable  business  practice. 

Therefore,  we  urge  that  section  203  be  deleted  from  the  bill.  If  this  Commit- 
tee, however,  determines  that  rulemaking  authority  is  advisable  or  necessary,  we 


327 

strongly  urge  the  scope  and  effect  of  those  rules  be  clearly  defined.  The  rules  them- 
selves should  be  based  on  fact  not  fiction ;  the  procedural  manner  in  which  they 
are  developed  should  be  one  which  is  both  prompt  and  responsible,  yet  safeguards 
the  entire  community,  business  and  private  parties  alike. 

It  is  vital  that  any  bill  reported  out  of  the  Committee  adequately  define  the 
scope  of  the  rulemaking  authority  granted  the  Commission.  Since  section  5(a)  (1) 
of  the  Federal  Trade  Commission  Act  encompasses  not  only  unfair  or  deceptive 
trade  practices  but  also  unfair  methods  of  competition,  it  is  necessary  that  the 
bill  be  explicitly  limited  to  make  clear  that  antitrust  matters  are  not  included 
in  the  Commission's  new  rulemaking  powers.  Antitrust  law  has  evolved  through 
the  judicial  process  on  a  case-by-case  basis.  It  would  be  most  unfortunate  to 
change  this  successful  system  of  economic  regulation  to  one  of  inflexible  law 
determined  by  five  Commissioners. 

Therefore,  it  is  imperative  that  section  203  make  clear  that  the  rulemaking 
authority  vested  in  the  Commission  is  strictly  limited  to  enunciating  and  prohibit- 
ing unfair  or  deceptive  acts  as  they  relate  to  consumer  protection.  This  suggestion 
is  made  to  prevent  the  Commission  from  using  this  section  as  a  springboard  for 
asserting  inherent  rulemaking  powers  in  areas  unanticipated  and  unexplored  by 
the  Congress. 

Further,  procedural  due  process  must  be  guaranteed  in  the  Commission's  ex- 
ercise of  the  extensive  regulatory  authority  granted  in  section  203.  Section  203,  as 
it  is  presently  drafted,  does  incorporate  a  number  of  improvements  not  foimd  in 
previous  legislation.  However,  this  section  still  does  not  go  far  enough  in 
guaranteeing  that  the  Commission  will  use  soimd  and  fair  procedures. 

Section  203  requires  that  the  FTC  merely  conduct  an  informal  hearing  before 
promulgating  trade  regulation  rules.  The  Commission  need  not  permit  the  intro- 
duction of  evidence ;  it  need  not  permit  cross-examination  of  any  kind.  In  fact, 
the  only  input  the  Commission  will  receive,  other  than  that  from  its  staff,  will 
be  written  or  oral  comments. 

The  only  justification  offered  for  this  administrative  shortcut  around  due 
pi'ocess  is  the  desire  to  expedite  Commission  proceedings.  However,  to  condone 
T)o?sible  arbitrary  Commission  action  for  the  sake  of  expediency  is  completely 
unjustifiable.  Because  of  the  injunctive  authority  given  the  Commission  in  sec- 
tion 204,  there  will  rarely,  if  ever,  be  a  situation  which  calls  for  immediate  and 
hasty  Commission  action.  We  are  quite  confident  that  the  Federal  Trade  Com- 
mission can  conduct  its  proceedings  in  an  efiicient  manner  without  sacrificing 
the  procedural  safeguards  inherent  in  the  formal  rulemaking  process.  Therefore, 
we  strongly  urge  that  section  203  makes  clear  that  any  rulemaking  be  conducted 
in  accordance  with  sections  556  and  557  of  Title  5,  United  States  Code. 

Finally,  we  direct  the  Committee's  attention  to  section  204,  defining  the  Com- 
mission's injunctive  authority.  In  this  regard,  we  commend  for  the  Committee's 
consideration  the  language  found  in  section  210  of  S.  356,  now  before  the  Senate 
Commerce  Committee.  This  section  makes  clear  that  injunctive  relief  will  be 
granted  under  the  same  conditions  and  principles  which  normally  govern  the 
granting  of  such  relief.  Section  204  of  H.R.  20  does  not  contain  this  essential 
protective  language,  and  we  urge  that  it  be  included  in  any  bill  reported  out  of 
this  Committee. 

SUMMAEY 

In  summary,  we  support  legislation  requiring  the  disclosure  of  essential  war- 
ranty terms  and  prohibiting  the  disclaimer  of  implied  warranties  where  written 
warranties  are  given.  We  support  too,  many  of  the  concepts  contained  in  Title  II 
of  H.R.  20,  such  as  enlarging  the  jurisdiction  of  the  Federal  Trade  Commission 
to  cases  "affecting  commerce",  increasing  penalties  for  violations  of  Commission 
orders,  and  affording  the  Commission  the  right  to  seek  preliminary  injunction  in 
appropriate  circumstances.  However,  as  pointed  out  above,  there  are  a  number  of 
serious  problems  in  this  title,  and  we  hope  the  Committee  will  give  thoughtful 
consideration  to  the  areas  that  we  have  suggested  need  improvement. 


Statement   op   Communications   Workers   of   America,   AFLr-CIO 

The  Communications  Workers  of  America  supports  the  passage  of  H.R.  20, 
legislation  that  would  establish  federal  standards  of  fairness  and  clarity  for 
warranties  covering  consumer  products. 

For  far  too  long  the  words  "warranty"  and  "guarantee"  have  been  used  to  limit 
the  responsibility  of  the  seller  rather  than  to  offer  genuine  protection  to  the 
American  shopper.  Distraught  consumers  in  innumerable  cases  have  learned  the 
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narrow  limits  of  tlieir  "guarantee"  wtien,  in  returning  a  product,  they  have  sud- 
denly discovered  that  a  small  $5  part  is  covered  but  not  the  expensive  labor  charge 
that  accompanies  it.  To  give  another  example  that  has  been  cited  before,  a 
purchaser  is  often  alarmed  to  discover  there  is  full  coverage  for  repair  on  a  piano, 
as  the  warranty  stated,  as  long  as  he  arranges  for  transportation  and  pays  the 
expense  of  shipping  the  piano  to  the  factory  himself. 

Even  when  the  terms  of  the  warranty  are  stated  clearly  and  simply  rather 
than  in  complicated  legalese,  many  consumers  are  unable  to  get  compliance  from 
the  seller  simply  because  the  seller  refuses  or  fails  to  live  up  to  the  promises  he 
made.  The  said  fact  is  that  currently  there  is  no  practical  way  to  obtain  enforce- 
ment of  warranties  except  through  the  courts.  Since  this  is  a  process  that  is  too 
time-consuming  and  expensive  for  most  consumers,  it  affords  an  easy  escape  hatch 
for  shady  or  unreliable  sales  firms. 

Thus,  the  era  of  "caveat  emptor,"  which  should  be  a  thing  of  the  past,  con- 
tinues as  the  warrantor  frequently  does  not  live  up  to  the  promises  he  made, 
because  there  is  no  adequate  legal  machinery  easily  available  to  the  public 
to  enforce  compliance. 

To  remedy  these  and  other  problems  that  have  plagued  shoppers,  H.R.  20 
would  require  any  supplier  who  issues  a  guarantee  on  his  product  to  set  forth 
the  terms  and  conditions  of  the  guarantee  in  clear  and  understandable  language. 
This  will  assist  buyers  in  making  intelligent,  informed  judgments  as  to  their 
purchases. 

Title  I  of  the  legislation  covers  this  point.  It  authorizes  the  Federal  Trade 
Commission  to  prescribe  rules  for  determining  the  manner  in  which  sellers 
can  display  the  warranty  information  as  clearly  and  simply  as  possible.  By 
establishing  the  rules  on  the  question,  the  Commission  will  be  able  to  move 
more  effectively  in  litigating  violations  on  a  case-by-case  basis. 

The  legislation  also  would  compel  the  supplier  to  complete  the  repair  or 
replacement  within  a  reasonable  time.  In  connection  with  this,  we  are  especially 
pleased  that  H.R.  20  contains  language  requiring  that  the  life  of  a  warranty 
and  a  service  contract  be  extended  while  the  purchaser  is  without  the  use  of  the 
product  because  it  is  defective  or  malfunctioning. 

This  extension  of  the  warranty  for  a  period  corresponding  to  the  repair  time 
is  an  idea  which  originated  at  one  of  our  own  CWA  Legislative  Conference.'^, 
held  annually  here  in  Washington.  It  gives  us  a  good  feeling  that  this  idea 
which  would  benefit  all  Americans  is  part  of  the  proposed  legislation. 

It  is  unfair  for  purchasers  to  lose  the  time  on  their  warranty  while  a  faulty 
product  languishes  in  a  repair  shop.  Many  products  contain  only  90-day  guar- 
antees. If  the  item  must  spend  three  weeks  in  a  repair  shop,  the  purchaser  has 
lost  both  the  use  of  the  product  during  that  time  and  also  almost  25  percent  of 
the  warranty's  life,  which  has  been  used  up  while  the  article  sat  on  a  shelf  in 
a  repair  shop,  waiting  to  be  fixed. 

A  90-day  warranty  should  mean  90  days  of  genuine  time  to  a  buyer.  He 
should  not  he  punished  by  having  to  forfeit  part  of  his  warranty  time  as  the 
penalty  for  the  malfunctioning  of  the  supplier's  product. 

The  legislation  under  consideration  also  empowers  the  Federal  Trade  Com- 
mission to  assess  civil  damages  of  up  to  $10,000  for  each  violation  of  the  law 
against  unfair  and  deceptive  trade  practices.  Currently,  the  Commission  is 
handicapped  by  having  to  rely  almost  exclusively  on  cease-and-desist  orders 
issued  after  a  violation  has  occurred.  These  orders  are  enforceable  now  only 
by  a  maximum  fine  of  $5,000  for  each  violation,  with  no  threat  of  Commission- 
imposed  civil  damages. 

One  of  the  most  important  features  of  H.R.  20  is  that  it  would  not  force 
manufacturers  to  guarantee  any  product  at  all,  but  if  the  maker  chooses  to 
issue  a  warranty  on  an  item,  he  must  do  so  in  compliance  with  the  conditions 
set  forth  in  the  legislation. 

It  is  the  general  purpose  of  H.R.  20  to  provide  the  consumer  with  a  greater 
assurance  of  justice  in  the  marketplace  than  currently  exists.  Also,  the  bill  would 
permit  buyers  to  make  more  informed  product  choices.  Finally,  it  would  provide 
convenient  recourse  through  the  Federal  Trade  Commission  should  suppliers 
of  consumer  products  violate  their  voluntarily  granted  warranties. 

Passage  of  H.R.  20  would  be  an  important  step  forward  in  providing  a  bill  of 
rights  for  the  American  shopper. 
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Statement  of  J.  Edwaed  Day,  Special  Counsel,  Consumer  Electronics  Group, 

Electronic  Industries  Association 

Mr.  Chairman  and  members  of  the  subcommittee :  My  name  is  J.  Edward  Day. 
I  am  Special  Counsel  for  the  Consumer  Electronics  Group  (CEG)  of  the  Elec- 
tronic Industries  Association.  The  Consumer  Electronics  Group  represents  the 
great  majority  of  domestic  manufacturers  of  consumer  electronic  products  con- 
sisting of  televisions,  radios,  phonographs,  and  tape  equipment,  and  audio  systems. 
CEG  membership  also  includes  several  Japanese  companies  which  have  manufac- 
turing facilities  in  the  United  States. 

There  are  14  domestic  manufacturers  of  television  receivers  and  about  10  major 
impoi-ters  who  sell  under  their  own  label  in  this  coimtry.  There  are  some  very 
large  and  some  very  small  companies  in  this  group,  and  many  more  small  com- 
panies who  manufacture  tape  equipment,  phonographs  and  audio  components. 
The  companies  we  represent  are  intensely  aware  of  the  importance  of  consumer 
satisfaction  and  fair  treatment  of  the  consumer. 

In  our  Group,  we  have  a  Consumer  Affairs  Council  made  up  of  executives  of 
many  of  the  leading  manufacturers.  We  have  a  full-time  Consumer  Affairs 
Coordinator  to  work  with  the  Council  and  various  ones  of  our  members  have 
long  embarked  on  their  own  programs  with  special  emphasis  on  consumer 
satisfaction. 

CEG  supports  meaningful  warranty  legislation  which  will  be  fair  both  to 
the  consumer  and  to  the  supplier.  We  believe  that  H.R.  20  is  an  improvement  over 
some  of  the  bills  dealing  with  warranties  which  have  been  introduced  in  the  past. 
However,  we  are  also  concerned  with  a  few  provisions  of  the  bill  which  interfere 
with  its  workability  and  fairness. 

First,  we  are  concerned  about  the  broad  power  of  the  Federal  Trade  Commission 
to  determine  the  manner  in  which  the  various  requirements  for  a  warranty  under 
Section  102(a)  and  (b)  are  presented.  We  are  particularly  concerned  about  what 
might  be  prescribed  as  to  subsections  (8)  and  (9)  of  Section  102(a)  on  legal 
remedies.  We  can  see  the  required  description  of  available  legal  remedies  turn- 
ing out  to  be  lengthy,  complicated  and  highly  negative  in  tone.  Moreover,  the 
various  remedie.s  available  to  consumers  may  vary  from  state  to  state,  and  a 
description  of  such  remedies  on  a  standard  warranty  form  may  be  a  hazardous 
and  misleading  undertaking. 

Compliance  with  the  proposed  bill  is  bound  to  necessitate  a  lengthy  warranty 
document.  Moreover,  Federal  Trade  Commission  regulations,  as  eventually 
adopted  to  spell  out  the  required  provisions  of  warranties  (§  102(a) ),  would  un- 
doubtedly require  further  lengthening  of  the  warranty  document,  particularly 
in  the  area  of  description  of  the  purchaser's  legal  remedies. 

CEG  urges  that  there  should  not  be  an  automatic  or  mandatory  allowance  for 
attorney's  fees,  as  the  bill  seems  to  state. 

We  are  also  concerned  about  the  new  definition  of  "consumer"  in  Section  101(3) 
which  appears  to  make  warranties  of  all  kinds  transferable,  without  restriction. 
We  believe  that  it  would  be  unfair  to  require  a  warranty  to  travel  with  a  product 
from  the  first  owner  to  subsequent  owners  when  the  supplier  has  had  no  contact 
or  connection  whatever  with  the  latter.  While  the  bill  places  an  obligation  on  the 
consumer  to  take  proper  care  of  a  product,  a  supplier,  if  the  product  had  been 
transferred,  would  have  no  practical  way  of  finding  out  whether  this  has  been 
done  and,  if  such  obligation  of  care  has  not  been  carried  out,  which  owner  was 
responsible. 

We  believe  that  a  warranty,  being  essentially  a  contract,  should  not  confer 
benefits  on  persons  who  were  not  contemplated  as  users  of  the  product  at  the  time 
of  the  sale.  We  urge  that  Section  101(3)  be  amended  to  provide  that  the  terms  of 
the  warranty  undertaking  itself  control  transferability  to  subsequent  purchasers 
of  rights  to  enforce  warranty  obligations. 

CEG  seriously  questions  the  use  in  Section  110(d)  and  elsewhere  of  the  term 
"express  warranty"  which  includes,  under  the  definition  in  Section  110(f),  oral 
affirmations,  promises  or  descriptions.  There  does  not  appear  to  be  any  limitation 
or  restriction  as  to  who  could  make  these  binding  afiirmations,  and  we  feel  this 
will  needlessly  and  unfairly  involve  suppliers  in  disputes  and  questions  of  proof 
about  unauthorized  or  misunderstood  or  unproven  oral  statements.  We  believe 
that  the  inclusion  of  oral  representations  as  being  covered  for  at  least  some  pur- 
poses is  inconsistent  with  the  main  thrust  of  the  bill  which  deals  with  written 
warranties. 
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We  urge  that  a  supplier  of  consumer  products  should  be  allowed  to  disclaim 
implied  warranties  in  an  express  written  warranty,  as  long  as  the  disclaimer  is 
clearly  and  effectively  spelled  out.  Such  a  course  of  action  is  precluded  by  Sec- 
tion 108(a)  of  the  bill,  and  CEG  feels  that  this  prohibition  is  an  unwarranted 
infringement  on  the  right  to  contract  and  that  the  prohibition  is  basically  un- 
necessary for  protection  of  the  consumer. 

We  object  to  the  provisions  of  the  bill  which  permit  class  actions  by  con- 
sumers for  alleged  warranty  violations  (Sec.  110(e)).  We  urge  that  this  bill, 
which  is  meant  to  deal  with  warranties — written  warranties— not  be  used  as  a 
vehicle  for  enacting  into  law  a  start  on  authorization  for  consumer  class  actions. 
The  many  objections  to  such  actions  have  been  covered  in  extensive  Congressional 
testimony  by  CEG  and  others.  Moreover,  the  bill  as  drafted  does  not  recognize  the 
problems  known  to  be  unsolved  in  class  action  litigation  nor  does  it  include 
provisions  to  attempt  to  cope  with  those  problems. 

Just  as  an  example,  in  a  class  action  suit  dealing  with  warranties  there  would 
be  obvious  problems  in  consolidation  of  claims  because  there  would  be  no  common 
pattern :  members  of  the  class  would  have  wide  differences  as  to  exercise  of 
reasonable  care  of  the  product,  providing  necessary  maintenance,  and  causes  of 
alleged  failure  to  obtain  satisfactory  warranty  service. 

CEG  objects  to  the  provisions  of  Section  203  of  the  bill  which  would  grant  to 
the  Federal  Trade  Commission  the  extremely  broad  power  to  promulgate  binding 
sul)Stantive  rules  proscribing  business  practices  which  are  alleged  to  be  unfair 
or  deceptive  to  consumers.  These  provisions  if  enacted  into  law  would  allow  the 
FTC  to  regulate  the  entire  range  of  business  practices  and  over  a  period  of  years 
to  rewrite  the  entire  law  of  commerce.  Such  an  extensive  grant  of  authority  to  a 
federal  agency  is  unprecedented.  In  the  past,  when  Congress  has  granted  sub- 
stantive rulemaking  powers  to  an  agency,  it  has  invariably  limited  the  scope  of 
such  authority  to  particular  subject  matter  and  has  also  carefully  prescribed 
standards  that  the  Commission  must  follow. 

Moreover,  Section  203  allows  the  Commission  to  adopt  its  rules  without  the 
compilation  of  an  adequate  record  and  without  the  observance  of  necessary  pro- 
cedural safeguards.  Thus,  the  Section  permits  the  adoption  of  rules  by  the  FTC 
with  only  a  very  limited  opportunity  for  a  hearing  and  with  no  real  provision  for 
cross-examination.  These  procedural  inadequacies  mean  that  the  Commission 
could  adopt  its  rules  on  the  basis  of  inaccurate  or  unclarified  information. 
Furthermore,  if  data  is  permitted  to  enter  the  record  without  adequate  oppor- 
tunity for  challenge,  the  record  for  review  in  the  courts  will  also  be  inadequate. 

CEG  notes  that  Section  107  of  the  bill  provides  that  a  warrantor  who  desig- 
nates representatives  to  perform  duties  under  the  warranty  must  equitably 
compensate  such  designated  representatives.  We  support  this  provision ;  how- 
ever, we  urge  that  the  legislative  history  of  the  bill,  including  this  committtee's 
report,  should  make  it  clear  that  this  provision  does  not  require  direct  payment 
from  the  manufacturer  to  the  designated  representative  and  that  the  precise 
method  of  equitable  compensation  is  a  question  to  be  decided  by  the  parties 
involved. 

We  appreciate  the  opportunity  to  submit  these  comments  on  this  important 
legislative  proposal. 

Statement  of  Interbank  Card  Association 

The  Interbank  Card  Association  operates  an  extensive  national  and  inter- 
national bank  card  interchange  system,  involving  many  different  bank  cards 
including  Master  Charge,  Eurocard,  Ethenocard  (Greece)  as  well  as  other 
domestic  cards  and  cards  issued  in  Canada,  Japan,  the  Caribbean  and  Latin 
America.  Interbank's  operations  thus  span  the  globe  and  involve  many  of  the 
world's  major  banks.  Domestically,  some  53%  of  all  bank  card  transactions  are 
now  being  conducted  with  our  cards.  At  the  close  of  the  fourth  quarter  of  1972, 
the  domestic  system  embraced  some  5,662  banks  with  approximately  14,800  bank- 
ing offices  and  27,698,073  cardholders  to  whom  $2,827,506,135  in  credit  was  ex- 
tended. Nearly  700,000  merchants  with  over  970,000  outlets  now  accept  Interbank 
cards. 

Interbank  is,  therefore,  vitally  concerned  whenever  the  Congress  considers 
legislation  that  may  have  an  impact  on  bank  cards.  Title  II  of  H.R.  20  contem- 
plates a  regulatory  scheme  that  would  encompass  bank  card  transactions  and 
would  have  a  significant  impact  on  the  use  of  such  cards — an  impact  that  we 
believe  would  be  largely  negative  and  would  be  neither  in  the  interest  of  con- 
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-sumers  nor  the  public.  We  are,  therefore,  opposed  to  the  enactment  of  the  rule- 
making authority  as  provided  in  H.R.  20. 

H.R.  20,  if  enacted,  would  grant  to  the  Federal  Trade  Commission  rulemaking 
authority  to  define  "with  specificity  acts  or  practices  which  are  ixnfair  or  decep- 
tive to  consumers  and  which  are  within  the  scope  of  section  5(a)  (1)"  of  the 
Federal  Trade  Commission  Act  (FTCA).  The  traditional  allocation  of  regulatory 
authority  among  tlie  FTC  and  the  si>ecialized  regulatory  agencies  would  be 
replaced  with  a  scheme  in  which  the  FTC  could  make  rules  for  all  businesses 
subject  only  to  obtaining  the  views  of  these  specialized  regulatory  agencies.  Only 
enforcement  of  the  rules  would  be  left  to  such  regulatory  agencies  for  businesses 
tliey  now  regulate.  Tliis  a  serious  break  with  past  Congressional  allocations  of 
regulatory  authority  in  which  businesses  subject  to  specialized  regulation  such  as 
banking  were  essentially  regulated  exclusively  under  the  jurisdiction  of  those 
specialized  regulatory  agencies.  There  is  no  evidence  to  suggest  that  the  banking 
agencies  have  been  remi.ss  in  exercising,  or  cannot  protect  consumers  in  exer- 
cising, their  responsibilities  with  respect  to  banking.  There  is,  therefore,  no 
reason  to  alter  the  traditional  allocation  of  those  responsibilities. 

The  H.R.  20  rulemaking  provisions  are  also  contrary  to  the  regulatory  scheme 
contemplated  by  S.  356,  the  Senate  bill  dealing  with  FTC  rulemaking  authority, 
which  would  retain  the  existing  allocation  of  responsibilities  with  respect  to 
re.cailation  of  banks.  It  is  also  contrary  to  H.R.  5021,  which  deals  only  with  the 
warranties  issues  and  leaves  the  existing  regulatory  pattern  essentially  un- 
changed. For  reasons  set  out  in  greater  detail  below,  it  is  our  conviction  that 
the  rulemaking  provisions  of  H.R.  20  should  not  be  enacted. 

SPECIFIC    DEFICIENCIES    OF    H.R.    2  0 

1.  Lack  of  objective  standards 

The  rulem-iking  authority  which  H.R.  20  woubl  vest  in  tlie  FTC  is  much  too 
broad  to  be  given  to  an  indeiJendent  regulatory  agency.  The  FTC  would  be  given 
authority  to  "legislate"  v/hich  acts  and  practices  it  viewed  as  being  proscribed  by 
section  5(a)  (1)  of  the  FTCA  and  such  "legislation"  would  have  the  same  force 
and  effect  as  an  Act  of  Congress.  The  only  restriction  on  this  authority  is  that 
such  acts  or  practices  would  have  to  be,  in  the  opinion  of  the  FTC,  "unfair  or 
deceptive  to  consumers".  No  definition  of  consumer  is  provided  and  the  bill  thus 
probably  contemplates  anyone  the  FTC  chooses  to  view  as  a  consumer. 

The  bill  provides  no  objective  standai'ds  for  the  FTC  to  use  in  determining  what 
is  an  unfair  or  deceptive  act  or  practice  : 

It  docs  not  provide,  for  example,  that  the  FTC,  in  promulgating  a  rule  under 
this  authority,  must  determine  whether  the  costs  of  compliance  with  such  rule 
and  the  concomitant  increase  in  the  price  of  any  products  or  services  involved 
will  outweigh  the  benefit  to  the  consumer  to  be  derived  by  proscribing  the  act 
or  ijractice.  It  requires  only  that  the  FTC  issue  a  statement  accompanying  the 
rule  that  includes  "an  estimate  of  the  cost,  if  any.  to  manufacturers  and  other 
.affected  persons  of  compliance  with  the  rule."  (Sec.  6(g)  (2)  (B)  (iii)  of  the 
FTCA  as  amended  by  section  203. ) 

It  does  not  provide,  for  example,  that  the  FTC  must  consider  whether  a  rule 
it  promulgates  affecting  the  availability  or  the  manner  of  marketing  a  consumer 
product  or  service,  is  desired  by  consumers.  There  is  no  requirement  that  a  rule 
be  in  the  consumer's  interest — or  in  the  public  interest,  for  that  matter. 

It  does  not  provide,  for  example,  any  objective  standard  against  which  the 
FTC  can  compare  a  propo.«ed  rule  to  determine  if  such  rule  would  serve  a  Con- 
gressional purpose. 

It  does  not  even  explicitly  provide  that  a  finding  by  the  FTC  that  a  partic- 
xilar  act  or  practice  is  unfair  or  deceptive  must  be  supported  by  sul)stantial  evi- 
dence. It  requires  only  that  the  FTC  issue  a  statement  accompanying  a  rule  in- 
dicating "the  manner  in  which  and  the  extent  to  which  [it  believes]  such  acts  or 
practices  are  unfair  or  deceptive  to  consvuners."  (Sec.  6(g)  (2)  (B)  (ii)  of  the 
FTCA  as  amended  by  Section  203.)  A  requirement  of  substantial  evidence  may  be 
implied  in  the  provision  that  a  court  of  appeals  may  not  affirm  a  rule  which  is  not 
supported  by  ".substantial  evidence  in  the  record  taken  as  a  whole",  but  to  avail 
himself  of  this  defense,  an  adversely  affected  party  must  file  a  petition  with  the 
court  within  sixty  days  after  the  rule  is  promulgated  by  the  FTC.  If  no  petition 
is  filed  within  such  sixty  day  period,  the  rule  cannot  be  attacked  on  this  basic 
ground.  (Sec.  6(g)  (3)  of  the  FTCA  as  amended  by  Section  203.) 
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It  does  not  provide,  for  example,  that  the  FTC  must  consider  what  effect  its 
rule  may  have  on  unemployment,  or  on  the  health  of  workers  manufacturing  the 
product  or  delivering  the  service. 

In  short,  the  bill  provides  no  standards  by  which  the  FTC  can  judge  whether 
a  proposed  rule  is  in  the  public  interest  or  not.  Nor  does  it  provide  any  language 
which  would  assist  a  court  reviewing  a  rule  in  determining  whether  such  rule  is 
in  the  public  interest.  ,  ^„^        -,^,      » 

Nor  can  there  be  much  doubt  that  the  FTC  would  utilize  the  full  breadth  of 
this  authority.  The  FTC  has  already  issued  or  proposed  to  issue  a  large  number 
of  rules  ^  attempting  to  define  as  unfair  and  deceptive  practices  such  basic  legal 
concepts  as  the  doctrine  of  holder  in  due  course,  a  doctrine  on  which  the  payments 
transfer  system  of  our  economy  is  to  a  great  extent  based.  The  ramifications  of 
this  one  action  on  such  matters  as  the  availability  of  credit  and  the  liquidity  of 
merchants'  accounts  receivable  are  profound,  yet  the  rulemaking  authority  con- 
templated by  H.R.  20  would  not  require  the  FTC  to  weigh  these  effects  in  pro- 
mulgating the  rule.  ^.,14. 

The  power  which  H.R.  20  would  grant  to  the  FTC  is  so  oroad,  m  fact,  that 
it  raises  questions  whether  such  an  unrestricted  delegation  might  be  uiw)nsti- 
tutional  The  Supreme  Court  held,  in  Schecter  v.  United  States,  295  U.S.  49.j 
(1935),  that  Congress  had  exceeded  its  authority  to  delegate  its  legislative 
functions  when  it  enacted  section  3  of  the  National  Industrial  Recovery  Act 
(NIRA)  bcause  it  had  not  provided  sufficient  guidance  to  the  President  in 
exercising  his  approval  authority  over  the  Codes  of  Fair  Competition  authorized 
by  the  Act.  In  differentiating  this  less  restricted  grant  of  authority  from  the 
language  proscribing  "unfair  methods  of  competition"  used  in  the  Federal  Trade 
Commission  Act  of  1914,  it  relied  on  the  fact  that  the  FTC  had  to  proceed  "in 
a  particular  instance,  upon  evidence,  in  the  light  of  particular  competitive 
conditions  and  of  v/hat  is  found  to  be  a  specific  and  substantial  public  interest" 
in  order  to  find  an  unfair  method  of  competition.  The  rulemaking  authority  m 
H.R.  20  does  not  contain  any  of  these  limitations  on  its  exercise. 

2.  Effect  on  congressional  prerogative 

The  granting  of  authority  of  this  breadth  to  an  administrative  agency  would 
seriously  diminish  the  authority  of  Congress  in  the  area  of  consumer  affairs. 
The  FTC  would  now  have  the  authority  and  the  responsibility  for  dealing  with 
unfair  and  deceptive  consumer  practices.  Instead  of  responding  to  the  needs 
of  its  constituents  in  their  roles  as  consumers,  Congress  would  be  reacting 
to  the  complaints  of  their  constituents  that  the  FTC  either  was  not  making 
rules  or  was  making  rules  that  increased  the  price  of  products  or  services  they 
want,  or  indeed  was  making  such  products  and  services  unavailable  to  them. 
Congrei^^s  could  soon  find  itself  in  the  awkward  position  of  enacting  legislation 
to  overrule  the  FTC  where  it  had  not  acted  in  the  public  interest.  It  might  well 
eventual' y  find  itself  in  the  embarrassing  position  of  having  to  restrict  or  even 
revoke  the  authority  of  the  FTC  in  order  to  protect  consumers  from  '"their" 
agency.  ,  ^   , 

Congress  has  never  before,  except  in  time  of  national  emergency,  granted 
such  sweeping  authority  to  any  independent  agency,  and  as  indicated  by  the 
scenario  of  the  preceding  paragraph,  it  has  had  good  reason  for  not  doing  so. 
In  view  of  this  wise  restraint  exercised  by  Congress,  it  is  difficult  to  understand 
why  such  a  grant  of  authority  is  being  considered  in  the  area  of  unfair  and  de- 
ceptive consumer  practices.  As  enactment  of  the  Truth-in-Lending  Act,  the 
Flammable  Fabrics  Act,  the  Hazardous  Substances  Act,  the  Consumer  Safety 
Act,  the  Fair  Credit  Reporting  Act  and  much  other  consumer  legislation 
clearly  demonstrate,  Congress  is  entirely  capable  of  itself  dealing  with  the 
merits  of  consumer  problems.  There  is  no  evidence  that  the  American  con- 
sumer is  being  subjected  to  unfair  or  deceptive  practices  which  amount  to 
anything  close  to  a  national  emergency.  It  may  well  be  that  the  FTC  should 
be  granted  some  additional  authority  to  regulate  particular  practices  that 
Congress  finds  to  be  unfair  or  deceptive,  but  to  grant  the  broad,  virtually 
unrestricted  authority  to  the  FTC  that  H.R.  20  contemplates  would  be  a  dubious 
step  for  Congress  to  take — one  that  would  set  a  dangerous  precedent  for  deal- 
ing with  any  broad  area  that  Congress  may  feel  encompasses  some  activity 
inimical  to  the  public  interest. 


1  The  authority  to  promulfrate  such  rules  has  been  successfully  challenged  in  National 
Petroleum  Refiners  Ass'n  v.  Federal  Trade  Commission,  340  F.  Supp.  1343  (D.D.C.  1972). 
The  case  is  now  on  appeal. 
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Congress  is  itself  best  equipped  to  deal  with  complex  matters  in  which 
the  interests  of  particular  elements  of  our  society  must  be  weighed  against 
those  of  other  elements.  Congress  is  responsive  to  the  combined  interests  of  all 
the  American  people.  It  must  stand  for  election  on  the  basis  of  how  well  it 
has  served  those  complex  and  often  contradictory  interests.  The  FTC  has  no 
such  capacity  to  weigh  competing  factors.  In  fact,  it  may  not  have  the  authority 
to  do  so,  since  H.R.  20  speaks  only  to  acts  or  practices  which  are  unfair  or 
deceptive  to  consumers  regardless  of  what  effects  the  corrective  action  prescribed 
by  the  FTC  may  have  in  other  areas,  such  as  price  controls  or  unemployment. 
Nor  do  the  Commissioners  of  the  FTC  stand  for  election  or  are  they  otherwise 
responsible  for  safeguarding  the  broad  public  interest.  They  are  appointed  for 
seven  year  terms  (longer  than  any  member  of  Congress)  and  may  be  removed 
during  such  term  only  for  "inefficiency,  neglect  of  duty,  or  malfeasance  in  office." 
(Sec.  1  of  the  FTCA.)  H.R.  20  would  thus  grant  to  five"  individuals  operating 
in  relative  isolation  from  the  political  processes  of  this  nation,  power  Vvisely 
reserved  until  now  for  bodies  that  regularly  stand  for  election  before  the  people 
m  whose  interest  they  act  and  from  whom  they  derive  the  power  to  act. 
There  is  no  compelling  reason  to  deviate  from  this  traditional  course  here. 

3.  Position  of  the  FTC 

_  The  FTC  has  itself  asked  this  Committee  not  to  include  rulemaking  authority 
m  H.R.  20.  Chairman  Engman,  addressing  this  Committee  on  March  19  1073 
specifically  asked  that  the  Congress  withhold  any  action  on  rulemaking  until 
the  judicial  branch  has  concluded  action  on  the  National  Petroleum  Refiners 
Assn.  (  Octane")  case,  indicating  the  Commission  felt  it  alreadv  had  neces^arv 
rulemaking  authority,  indeed,  authority  broader  than  that  H.R.  20  would 
grant.  Chairman  Engman  further  stated  that  '"the  Commission  is  becomin<- 
increasingly  apprehensive  that  the  controversy  over  this  provision  could  un- 
necessanly  jeopardize  the  rapid  passage  of  the  other  essential,  but  less  con- 
troversial provisions  in  this  legislative  package,'"^  Interbank  agrees  that  the 
other  provisions  of  the  pending  bills  should  be  much  less  controversial  and  that 
it  is  inappropriate  now  to  legislate  on  the  FTC's  rulemaking  authority. 

4.  Inclusion  of  lanMng  functions 

Interbank  is  particularly  concerned  that  H.R.  20,  in  granting  this  PTtrPTimiv 
^r^i'^r^n""  "f'rl*^'  ^'^"^^  specifically  extend  that  author  "y^oaTo 
S?I  K^/^^/^^?^^*^.  ^/"^'^"-^  ^^^^  '^^"k  ^^^-^s-  *>deral  regulatory  authority 
over  banking  has  heretofore  been  allocated  exclusively  to  the  bank  re-uhitorv 
agencies  The  FTC,  by  virtue  of  section  5(a)  (6)  of  the  FTCA  L^been  aPocated 
responsibilities  m  other  areas  of  commerce.  To  appreciate  how  detrim?  ital  he 
extension  of  such  authority  to  banking  could  be,  a  brief  description  Sle  phe- 
nomenon called  the  bank  card  may  be  helpful.  ^tupuon  or  uie  pne 

Today's  bank  card  is  a  unique  consumer  convenience ;  it  is  both  a  safe  cur- 

SU"!  on-d'?.'«?  '^  r'^'^"™^"'  P^<^-^g^^^^^'  ^"^l  widely  usable  ?redU  line. 
ihe  bank  card  is  safer  and  more  convenient  than  cash  and  more  convenient  and 
acceptable  than  checks.  No  other  form  of  payment  offers  such  flelibiHty  Because 
^.l^Z^lf^'^'^^  ^''"^'  T^^  ^'^  increasingly  displacing  the  more  convfntio  al 
methods  of  cash  payment-currency  and  checks.  Certain  businesses  refuse  to  ac- 
cept currency  late  at  night  in  order  to  discourage  robberies.  Many  busSelis  ^^d^ 
not  accept  checks  unless  drawn  against  accounts  held  in  local  banks  ;^.som'  w 
?nrr^  h-^*  '^'?^'' -'^^  ^"-  ^^^  consumer  prefers  a  system  which  allows  Mm  to 
carry  his  purchasing  power  with  him  without  the  dangers  of  carrv^^n-^  laro-e 

ci™a?"n-v  iiSort'a^it'^^n!'  ''''%'  '^N""'^  P^'"^*^™^'^  ^  ^'^"^'^  desfible  Ind  in! 
transfer      ""P^'^''"*^    '^^^   '"    "^^   traditional    banking   function    of  payments 

Yet,  today's  bank  card  is  not  yesterday's  bank  card.  Competition  amone  banks 

Sdli'ti  s" Terchan'tfiu  o?o^  7'^*""^  '"''''%  multiplying  seiwices  aM'Sis^J^er 
c^^h  r  ^^^^^c^^^ts  m  250  categories  now  honor  bank  cards;  it  can  be  used  for 
such  diverse  purposes  as  mail  orders,  telephone  orders,  travel,  college  tumon 

To;nTrn"\'^'T'''''  ?''^'^'^^'^'  ^^^  cash-without  delay  or'cSers  ' 

_  Tomorrows  bank  card  will  not  be  today's  bank  card  WhUe  its  -rowth  rite 
IS  rapid,  so  far  bank  card  financing  amounts  to  less  than  10%  "of  bank  consumer 
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financing.  Yet,  there  are  broad  areas  of  consumer  finance  to  wliicli  its  convenience 
seems  certain  to  be  extended.  Tlie  bank  card  is  on  the  threshold  of  changes  which 
will  fulfill  even  more  payments  transfer  functions  in  the  economy.  Today's  bank 
card  is  a  currency  card  with  a  credit  feature.  With  tomorrow's  bank  card,  the 
consumer  will  be  able  to  gain  access  to  a  wide  range  of  financial  services,  includ- 
ing commercial  accounts  with  balance  replenishment  features,  savings  accounts, 
revolving  credit  accounts,  lines  of  added  credit  for  larger  purchases,  access  to 
cash  vending  devices,  automatic  transfer  of  pre-authorized  periodic  payments, 
and  so  on.  As  Governor  Brimmer  of  the  Federal  Reserve  Board  has  said :  "The 
rapid  development  of  the  nation-wide  bank  credit  card  systems  and  the  con- 
tinued expansion  of  the  network  of  agency  banks— at  the  same  time  that  the 
number  of  card-issuing  banks  is  also  growing  rapidly— all  suggest  that  the  public 
at  large  finds  the  bank  credit  card  an  appealing  feature  of  bank  lending  tech- 
niques. The  outlook  is  for  a  further  widening— and  deepening— of  the  nation-wide 
systems  in  coming  years."  ,  .     ,     , 

'  All  these  factors  indicate  that  bank  cards  are  now,  and  are  increasingly  becom- 
ing inextricably  interwoven  into  the  banking  system  and,  consequently,  that 
they  should  be  regulated  as  part  and  parcel  of  it  and  not  as  an  extraneous  by- 
product Retail  cards,  T&E  cards,  and  small  loan  operations'  open  lines  of  credit 
are  intrinsically  incapable  of  generating  such  diverse  functions  or  economic  con- 
sequences and,  therefore,  should  not  be  directly  equated  with  bank  cards  for 
regulatory  purposes. 
.5.  Lack  of  FTC  experience  in  hanking 

Given  the  complex  and  evolving  nature  of  bank  cards,  it  is  critically  important 
that  regulation  of  bank  cards  be  entrusted  only  to  agencies  experienced  m  regu- 
latorv ^banking  functions.  But  the  FTC  has  no  experience  in  fS^^^ting  banking. 
Indeed  it  has  been  precluded  from  doing  so  by  section  5(a)  (6)  of  the  i^  ILA. 
Regulation  of  financial  institutions  at  the  federal  level  lias  been  contmed  exclu- 
siveiy  to  the  bank  regulatory  agencies— the  Comptroller  of  the  Currency,  the 
FRB  the  Federal  Deposit  Insurance  Corporation  (FDIC),  the  Federal  Savings 
and  loan  Insurance  Corporation,  the  Federal  Home  Loan  Bfink  Board,  and  the 
National  Credit  Union  Administration.  Similarly,  certain  other  commercial  ac- 
tivities of  maior  importance  to  the  national  economy  are  separately  and  specially 
regulated,  e.g.,  ground  transportation  by  the  Interstate  Commerce  Commission 
aCC)  air  transportation  by  the  Civil  Aeronautics  Board  (CAB)  and  the  Fed- 
eral Aviation  Administration  (FAA)  ;  ocean  transportation  by  the  Federa 
Maritime  Commission  (FMC)  :  and  broadcast  communications  by  the  Federal 
Communications  Commission  (FCC).  The  FTC's  regulatory  experience  ^^^^ 
limited  to  those  areas  of  commerce  which  the  Congress  did  not  find  to  be  amen- 
able to  or  to  require  extensive  and  specialized  regulation. 

Banking  is  a  particularly  complex  and  extremely  important  commercial  func. 
tion-so  rmportant  that,  as  indicated  above,  Congress  has  found  it  advisable  to 
create  several  specialized  regulatory  agencies  to  oversee  various  aspects  of  it 
Now  to  impose  upon  banking  another  regulatory  agency  with  bread  power,  litt  e 
iiSc  ance,  and  no  experience  in  banking  is  both  unnecessary  and  unwise.  K  xS 
nnniessary  because  there  is  no  evidence  that  banks  are  engaging  in  any  acts 
o?  piicnces  which  are  unfair  or  deceptive  to  consumers.^  It  is  unwise  necause 
the  b?nk  legulatorv  agencies  already  extensively  and  effectively  regulate  b-  nk- 
ng  mctices,  and  it  could  produce  conflicts  with  regulation  by  these  authorities. 
S  regulations  issued  by  the  Federal  Reserve  Board  alone  are  voluminous  and 
deal  with  an  enormous  variety  of  banking  functions,  including  check  processing 
Series  on  deposits,  investment  practices,  branching,  and  Truth-m-Lending.  to 

"'TheVeTeral  Reserve  System  was  created  only  months  before  »^e  JTCA  o^ 
iqi4  was  enacted.  Congress  clearly  intended  that  the  specialized  federal  bank 
regulJloiv  authorities,  as  strenghtened  by  the  Federal  Reserve  System  would 
ieS  ate  banking  in  comprehensive-and  exclusive-fashion,  and  for  that  reason 
Scficallv  precluded  FTC  iurisdiction  over  banks.  The  FRB  has  nearly  sixty 
vears  of  ex'pedence  in  dealing  with  banking  problems.  Over  the  P^J^  f  "J 
decade«  it  and  the  other  federal  banking  agencies  have  developed  a  style  of 
operation  that  has  built  the  confidence  of  the  American  people  m  banks. 

^  In  fact    Mr^    Vircinia  Knauer.  speaking  before  the  FTC  on  Mar.  12,  {S/^    reffardhig 

mJ?t  sale™  she  "as  iSt  aware  ot  similar  abuse  In  credit  card  transactions. 
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For  example,  bauks,  perhaps  more  than  any  other  business  enterprise,  are 
subject  to  liquidity  problems  stemming  from  excessive  withdrawals  from  deposit 
accounts.  A  bank  cannot  simply  demand  that  a  borrower  return  money  the  bank 
has  lent  because  a  depositor  has  withdrawn  funds.  Yet,  whenever  it  becomes 
known  that  a  bank  is  having  liquidity  difficulties,  depositors  will  panic  and  begin 
withdrawing  their  funds,  thus  increasing  the  bank's  liquidity  problems.  The 
federal  banking  agencies  have  learned  to  treat  liquidity  problems  with  great 
delicacy  and  have  developed  mechanisms  to  aid  banks  in  meeting  liquidity  diffi- 
culties. Since  1940  there  have  been  few-er  than  200  bank  failures,  a  tribute  to 
how  well   the   bank   regulatory   agencies   have   learned    to   deal   with   banking 

problems.  .  .     ,      ,  , 

There  is  no  substitute  for  this  type  of  practical  experience  in  bank  regula- 
tion As  the  Federal  Reserve  Board  has  stated  in  support  of  its  view  that  a  single 
banking  agency,  rather  than  the  FTC,  should  make  the  rules  for  banks,  "Through 
their  long  experience  with  the  unique  character  of  financial  institutions,  the 
federal  bank  supervisory  agencies  have  developed  the  requisite  background  and 
exi>ertLse  to  formulate  rules  sensitive  to  the  complex  roles  of  these  institutions 
in  the  national  economy."  (Letter  of  June  1.5.  1972,  from  Tynan  Smith.  Secretary 
of  the  Board,  attached  as  Appendix  A  hereto.)  We  cannot  expect  that  the  experi- 
ence will  somehow  be  acquired  by  the  FTC  by  the  mere  passage  of  a  law.  Nor 
would  it  be  sufficient  to  require  (as  the  bill  does  not)  that  the  FTC  gain  bank 
regulatorv  agencv  approval  of  a  proposed  rule ;  it  is  equally  important  that  any 
agency  regulating  banking  have  developed  a  style  of  operation  designed  to  deal 
with  the  intricate  and  sensitive  problems  of  banking,  often  in  a  quiet,  unobtrusive 
manner.  No  amount  of  consultation  or  "approval"  from  a  banking  agency  can 
transmit  this  sensitivity  in  operational  style  to  the  FTC. 

If  there  were  some  basis  for  believing  that  only  the  FTC  could  protect  con- 
sumers, granting  rulemaking  authority  for  banking  to  the  FTC  might  have  some 
basis  in  public  policy,  but  there  is  not. 

The  federal  administrative  controls  over  banks  are,  indeed,  extensive.  Ihe 
power  to  exercise  these  controls  is  vested  in  the  federal  bank  regulatory  agencies, 
and  tb.eir  powers  are  plenary.  ITnder  the  Financial  Institutions  Supervisory  Act 
of  196tj,  12  U.S.C.  §  1818,  they  have  authority  to  issue  cease  and  desist  orders 
to  banks  found  in  violation  of  any  applicable  law,  rule,  regulation,  or  order. 
The  Chairman  of  the  Federal  Deposit  Insurance  Corporation  has  stated,  for 
example,  that  the  FDIC  presently  has  adequate  statutory  authority  to  issue  regu- 
lations defining  and  prohibiting  unfair  business  practices  by  insured  banks.  (See 
letter  of  r^arc^h  23.  1072.  from  FDIC  Chairman  Frank  Wille  to  Representative 
John  Mo.^s,  attached  hereto  as  Appendix  B.)  Moreover,  in  the  exercise  of  their 
authority  the  banking  agencies  are  not  strangers  to  consideration  of  consumer 
projection.  Thev  all  have  extensive  responsibility  for  administrative  enforce- 
ment of  the  Tiuth-in-Lending  Act.  Indeed,  the  Federal  Reserve  Board  has  the 
primary  regulatory  authority  under  the  Act,  and  it  is  generally  recognized  that 
it  has  exercised  it  in  an  exemplary  manner.  Both  the  Federal  Reserve  Board 
and  the  FDIC  maintain  rules  prohibiting  false  or  misleading  advertising  relating 
to  the  interest  paid  on  deposits.  (12  C.F.R.  §§  217.6(f)  and  329.8(f).)  With  re- 
spect to  bank-card  operations  specifically,  the  Board,  the  Comptroller  of  the 
Currency,  and  FDIC  each  encompasses  them  within  its  examination  procedures. 
W^ith  such  extensive  powers  already  available  to  the  bank  regulatory  agencies, 
there  is  no  reason  to  trrant  another  agency  regulatory  authority  over  banks. 

In  fact,  the  authority  that  H.R.  20  proposes  to  give  to  the  FTC  could  lie  in 
direct  conflict  with  the  existing  responsibilities  of  the  bank  regulatory  agencies. 
For  example,  if  the  FTC  promulgated  a  rule  setting  maximum  interest  rates 
for  consumer  loans  (finding  higher  rates  to  be  "unfair"),  the  bank  regulatory 
agencies  would  be  charged  by  section  6(g)(5)  of  the  FTCA  (as  it  would  be 
amended  by  section  203  of  H.R.  20)  with  enforcing  that  rule  with  respect  to 
l)anks.  But'  if  the  rates  specified  by  the  rule  were  uneconomic  and  would  bring 
into  question  the  soundness  of  banks  charging  such  rates,  the  banking  agencies 
would  be  caught  in  a  direct  conflict  between  their  responsibility  to  enforce  the 
ruV  and  their  responsibility  to  prevent  banks  from  engaging  in  practices  that 
ar-e  unsound.  No  consideration  is  given  by  H.R.  20  t^  this  type  of  fundamental 
conflict. 
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SUMMARY   AND   RECOMMENDATIONS 

In  light  of  the  foregoing,  we  submit  that : 

(1)  The  grant  of  authority  ciontemplated  by  H.R.  20  is  too  broad,  'Rdtbont 
objective  standards  for  its  exercise,  and  perhaps  unconstitutional,  and  is 
clearly  not  m  the  interest  of  consumers  or  the  public. 

(2)  The  grant  of  authority  would  seriously  interfere  with  the  preroga- 
tives of  Congress  in  the  area  of  consumer  protection. 

(3)  The  inclusion  of  banking  functions  within  the  proposed  grant  of 
authority  is  unwarranted  and  duplicative. 

(4)  The  FTC  is  not  well  equipped  to  deal  with  specialized  problems  of 
regulating  banking  fnactions. 

(5)  The  bank  regulatory  agencies  have  been  adequately  and  effectively 
regulating  banking  practices,  and  there  is  no  evidence  that  banks  are 
engaged  in  unfair  or  deceptive  acts  or  practices. 

(G)  The  banking  industry  and  the  bank  regulatory  agencies  could  be 
seriously  and  adversely  affected  by  the  rulemaking  provisions  of  H.R  20 
For  these  reasons,  we  recommend  that  the  rulemaking  provisions  of  Title  II 
of  H.R.  20  not  be  enacted.  However,  in  opposing  these  provisions  of  H.R.  20,  wp 
wish  to  make  clear  that  we  are  not  opposed  to  regulation  of  banking  necessary 
or  appropriate  to  insure  consumer  protection.  We  submit,  however,  that  there 
already  is  federal  regulation  of  banking  that  is  adequate  to  protect  consumers 
We  believe  this  confuses  the  wisdom  of  the  allocation  of  regulatory  authority 
over  banking  that  Congress  has  long  maintained,  and  that  the  specialized  and 
experienced  federal  banking  agencies  should  continue  to  have  that  authority. 

Exhibit  A 

Federal  Reserve  System, 

Board  of  Governors, 
Washington,  B.C.,  June  15, 1972. 
Mr.  W.  C.  Owens, 

President,  The  Consumers  Banl-ers  Association, 
Washington,  B.C. 

Dear  Mr.  Owens  :  I  am  writing  in  further  response  to  your  letter  of  January 
25,  which  referred  to  proposals  pending  before  Congress  to  increase  the  authority 
of  the  Federal  Trade  Commission  to  protect  consumers  against  unfair  and 
deceptive  practices. 

With  regard  to  financial  institutions,  the  Board  has  considered  two  ques- 
tions relating  to  such  legislation :  first,  what  is  the  proper  locus  of  enforcement 
authority ;  second,  what  is  the  proper  locus  of  rule-writing  authority? 

The  Board  believes  that  enforcement  authority  should  be  divided  among  the 
banking  agencies  (as  was  done  in  the  Truth  in  Lending  Act)  and  that  rule- 
writing  authority  should  be  placed  in  a  single  banking  agency. 

Ideally,  rule-writing  authority  for  all  agencies,  banking  and  non-banking, 
should  be  placed  m  a  single  agency,  to  avoid  the  problems  of  possible  conflicting 
rules  as  to  what  may  be  "unfair  or  deceptive"  acts  or  cractices,  particularly 
where  the  same  classes  of  creditors  are  involved.  However,  the  Board  believes  that 
a  single  bank  supervisory  agency  (as  opposed  to  the  Federal  Trade  Commis- 
sion) should  be  given  rule-writing  authority  over  Federally-supervised  financial 
institutions.  While  this  would  involve  division  of  rule-writing  authority  between 
two  agencies,  the  two  would  be  concerned  with  different  classes  of  creditors,  and, 
to  a  certain  extent,  different  trade  practices.  Through  their  long  experience 
•with  the  unique  character  of  financial  institutions,  the  Federal  bank  super- 
visory agencies  have  developed  the  requisite  background  and  expertise  to  for- 
mulate rules  sensitive  to  the  complex  roles  of  these  institutions  in  the  national 
economy. 

We  appreciate  receiving  your  thoughtful  letter,  and  we  regret  the  delay  in 
responding  to  it. 

Very  truly  yours, 

Tynan  Smith, 
Secretary  to  the  Board. 
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Exhibit  B 

FpoERAL  Deposit  Insurance  Corporation, 

Washington,  D.C.,  March  23,  1972. 
Hon.  John  E.  Moss, 

Chairnimi,  Suhcommittee  on  Commerce  and  Finance,  House  Committee  o?i 
Interstate  and  Foreign  Commerce,  House  of  Representatives,  Washing- 
ton, D.C. 

Dear  Chairman  Moss  :  It  is  our  understanding  that  your  Subcommittee  is 
presently  considering  S.  986,  92d  Congress,  a  bill  "To  provide  disclosure  stand- 
ards for  written  consumer  product  warranties  against  defect  or  malfunctions ;  to 
define  Federal  content  standards  for  such  warranties ;  to  amend  the  Federal 
Trade  Commission  Act  in  order  to  improve  its  consumer  protection  activities ; 
and  for  other  purposes."  Title  II  of  the  bill  would  amend  the  Federal  Trade  Com- 
mission Act  to  expand  FTO  jurisdiction  over  unfair  trade  practices  and  give  it 
additional  enforcement  tools  and  legislative  rulemaking  authority  in  this  area. 

Banks  are  presently  exempt  from  the  FTC's  unfair  trade  practice  jurisdiction 
pursuant  to  section  5(a)  (6)  of  the  FTO  Act  (15  U.S.C.  4o(a)  (6)).  Section  211 
of  the  bill  provides  that  "nothing  in  this  title  shall  be  construed  to  give  the 
Commission  authority  over  .  ,  .  any  financial  institution  which  is  subject 
to  regulation  by  the  Federal  Deposit  Insurance  Corporation  .  .  .  against  acts 
or  practices  unfair  or  deceptive  to  consumers."  Although  we  are  of  the  opinion 
that  the  Corporation  presently  has  adequate  authority  to  issue  regulations 
defining  and  prohibiting  unfair  business  practices  by  insured  banks,  there  ad- 
mittedly is  no  specific  authority  to  this  effect  in  the  Federal  Deposit  Insurance 
Act. 

In  order  to  clarify  the  exemptive  scope  of  section  211  and  to  provide  the 
Federal  bank  regulatory  agencies  with  a  clear  congressional  mandate  to  regu- 
late unfair  practices  by  banks,  the  Corporation  would  strongly  urge  amending 
section  211  of  the  bill  to  provide  as  follows :  "Wherever  used  in  section  8  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C.  1818,  the  phrase  'unsafe  or  unsound 
r>ractices'  shall  be  deemed  to  include  any  acts  or  practices  determined  by  the 
appropriate  Federal  banking  agency  to  be  unfair  or  deceptive  to  consumers." 

As  so  amended,  the  bill  would  specifically  authorize  the  Federal  bank  regulatory 
agencies  to  utilize  their  administrative  enforcement  powers  to  prevent  banks 
from  engaging  in  practices  determined  to  be  unfair  or  deceptive.  Their  substan- 
tive jurisdiction  with  respect  to  unfair  or  deceptive  practices  by  banks  would 
thereby  be  made  essentially  coextensive  with  the  similar  jurisdiction  exercised 
by  the  FTC  with  respect  to  nonbank  business  activities.  Because  of  the  unique 
character  of  the  banking  business  and  the  special  expertise  which  the  Federal 
bank  regulatory  agencies  have  developed  over  the  years  in  regulating  the  bank- 
ing industry,  we  believe  that  the  amendment  suggested  above  is  clearly  the 
most  appropriate  manner  of  establishing  a  comprehensive  and  integrated  regu- 
latory framework  for  policing  unfair  or  deceptive  practices  that  may  be 
engaged  in  from  time  to  time  by  certain  banks. 

If  we  can  be  of  any  further  assistance  in  implementing  this  approach  or  in 
expanding  upon  our  views  in  this  connection,  please  do  not  hestitate  to  call 
upon  us. 

Sincerely, 

Frank  Wille,  Chairman. 

Statement  of  William  iF.  McKenna,  General  Counsel/Vice  President, 
National  League  of  Insured  Savings  Associations 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  William  F. 
McKenna.  I  am  General  Counsel  and  Vice  President  of  the  National  League  of 
Insured  Savings  Associations. 

The  National  League  is  a  trade  association  most  of  the  members  of  which 
are  savings  and  loan  associations  around  the  country  that  handle  savings  accounts 
that  have  the  protection  of  insurance  by  the  Federal  Savings  and  Loan  Insurance 
CoriJoration  or  by  a  State-chartered  organization. 

The  following  observations  are  offered  on  behalf  of  the  National  League  with 
reference  to  Title  II  of  H.R.  20,  the  Consumer  Product  Warranties  and  Federal 
Trade  Commission  Improvements  Act  of  1973. 
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Among  other  things,  section  203  of  that  bill  would  amend  section  6(g)  of  the 
Federal  Trade  Commission  Act  in  such  a  manner  as  to  grant  the  Federal  Trade 
Commission  (FTC)  authority  to  classify  corporations  and  to  issue  "niles  defining 
with  specificity  acts  or  practices  which  are  unfair  or  deceptive  to  consumers 
and  which  are  within  the  scope  of  section  5(a)(1)  of  this  Act."  (Amended  section 
6(g)  (1),  FTC  Act.)  As  proposed  to  be  amended  by  section  201(a)  of  H.R.  20, 
section  5(a)  (1)  of  the  FTC  Act  would  declare  unlawful  unfair  methods  of  com- 
petition in  or  affecting  commerce  and  unfair  or  deceptive  acts  or  practices  in  or 
affecting  commerce. 

Section  6(g)  (4)  of  the  FTC  Act  as  proposed  to  be  amended  by  section  203 
of  the  bill  would  require  FTC,  prior  to  issuing  a  final  rule,  to  determine  whether 
any  act  or  practice  it  intends  to  define  as  unfair  or  deceptive  to  consumers  is 
one  engaged  in  (or  likely  to  be  engaged  in)  by  any  person,  partnership  or 
corporation  specifically  excepted  from  section  5(a)  (6)  of  the  FTC  Act  that  as- 
amended  by  the  bill  would  empower  FTC  to  prevent  persons,  partnerships  or 
corporations  from  using  unfair  methods  of  competition  in  or  affecting  com- 
merce and  unfair  or  deceptive  acts  or  practices  in  or  afiiecting  commerce.  (Sec- 
tion 201(a)  of  H.R.  20.)  If  FTC  so  determined,  it  would  be  required  to  obtaia 
formal  views  as  to  the  need,  substance  and  form  of  the  proposed  rule  from  the 
respective  Federal  agencies  or  oflicials  having  prime  cognizance  over  the  activities 
of  the  excepted  persons,  partnerships  or  corporations. 

Section  6(g)  (5)  of  the  FTC  Act  as  proposed  to  be  amended  by  section  203 
of  the  bill  would  make  those  excepted  from  section  5(a)(6)  subject  to  FTC 
legislative  rules  issued  under  section  6(g)  (1)  (B)  dealing  with  acts  or  practices 
unfair  or  deceptive  to  consumers,  but  would  designate  their  respective  Federal 
regulatory  agencies  as  compliance  enforcers. 

While  "banks"  are  among  the  excepted  corporations  in  section  5(a)  (6)  of 
the  FTC  Act,  no  definition  of  that  word  appears  in  the  FTC  Act.  As  used  in  Fed- 
eral statutes  the  term  "banks"  is  sometimes  used  in  a  generic  sense  to  include 
other  financial  institutions  such  as  savings  and  loan  associations.  But  the  drafts- 
man of  H.R.  20  apparently  did  not  consider  savings  and  loan  associations  as 
coming  within  the  category  of  organizations  excepted  from  section  5(a)(6), 
because  he  neither  provided  for  consultation  of  FTC  with  the  Federal  Home  Loan 
Bank  Board  as  to  the  need,  substance  and  fonn  of  proposed  rules  dealing  with  acts 
or  practices  unfair  or  deceptive  to  consumers  that  have  transactions  with  savings 
and  loan  associations,  nor  did  he  make  the  Federal  Home  Loan  Bank  Board 
the  compliance  enforcer  as  to  savings  and  loan  associations  with  reference  to 
any  such  rules  issued  in  final  form.  The  Truth-in-Lending  Act  does  designate 
that  Board  a  compliance  enforcer  as  to  savings  and  loan  associations  under  its 
jurisdiction,  even  though  regulations  under  the  Truth-in-Lending  Act  are  issued 
by  the  Board  of  Governors  of  the  Federal  Reserve  System. 

It  is  true,  of  course,  that  section  5(a)(6)  of  the  FTC  Act  presently  covers  only 
unfair  methods  of  competition  "in  commerce"  and  unfair  or  deceptive  acts  or 
practices  "in  commerce"  and  when  the  FTC  Act  was  enacted  in  1914,  the  savings 
and  loan  associations  in  consideration  of  their  attributes  of  primarily  local 
ownership  and  operation  and  their  comparatively  small  aggregate  size  may  not 
have  been  deemed  to  be  i>erforming  activities  in  interstate  commerce  of  such 
a  nature  as  to  bring  them  within  the  coverage  of  section  5(a)  (1)  of  the  FTC 
Act. 

I  am  not  aware  of  any  instance  in  which  FTC  has  attempted  to  apply  the 
provisions  of  section  5(a)  (6)  of  the  FTC  Act  to  activities  of  a  savings  and  loan 
association. 

As  previously  noted,  however,  H.R.  20  would  increase  the  coverage  of  the 
FTC  Act  to  take  in  not  only  transactions  "in  commerce"  but  also  those  "affecting 
commerce".  With  the  metamorphosis  of  the  savings  and  loan  industrv  from  a  com- 
paratively small,  local  actiWty  in  1914  to  a  !?240  billion  asset  industry  today 
that  often  conducts  operations  beyond  its  immediate  local  situs,  I  believe  that 
the  savings  and  loan  industry  would  become  subject  to  the  provisions  of  H.R, 
20,  if  it  v.ere  to  be  enacted  in  its  present  form.  H.R.  20  would  also  enlarge  the 
present  authority  of  FTC  by  enabling  it  to  make  rules  defining  acts  or  practices 
which  are  unfair  or  deceptive  to  consumers  and  which  are  within  the  scope  of 
unfair  and  deceptive  acts  or  practices  in  or  affecting  commerce. 

To  the  extent  that  any  such  rule  would  affect  a  .savings  and  loan  association 
under  regulatory  control  of  the  Federal  Home  Loan  Bank  Board,  your  attention 
is  rc'^pectfully  invited  to  the  following  pertinent  excerpts  from  a  letter  dated 
August  1,  1972  written  by  then  Chairman  Martin  of  the  Federal  Home  Loan 
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Bank  Board  to  Chairman  Staggers  of  the  House  Committee  on  Interstate  and 
Foreign  Commerce  with  specific  reference  to  H.R.  4809  of  the  92nd  Congress. 

"The  Federal  Home  Loan  Bank  Board  and  the  federal  banking  agencies  clearly 
have  authority  to  implement  and  enforce  the  unfair  practices  section  of  the  FTC 
Act  (15  U.S.C.  45(a))  by  cease  and  desist  orders  and  interpretive  regulations. 
It  is  our  opinion  that  the  Board  also  has  implicit  authority  to  issue  regulations 
defining  and  prohibiting  unfair  business  practices  by  the  home  financing  institu- 
tions it  regulates. 

'•The  practices  of  the  savings  and  loan  industry  differ  from  other  industries 
and  even  from  commercial  banks.  Over  the  past  forty  years  the  Board  has  de- 
veloped an  expertise  with  regard  to  home  financing  and  the  operations  of  the 
savings  and  loan  industry  which.  Vi^e  believe,  makes  this  agency  better  able  than 
the  FTC  to  regulate  unfair  practices  by  savings  and  loan  associations." 

Chairman  Martin  then  recommended  that  a  new  section  206  be  added  to  H.R. 
4809  reading  as  follows  : 

"Sec.  206.  Nothing  in  this  title  shall  be  construed  to  give  the  Commission 
authority  over  the  Federal  National  Mortgage  Association,  the  National  Corpo- 
ration for  Housing  Partnerships  or  any  financial  institution  which  is  subject  to 
regulation  by  the  Federal  Deposit  Insurance  Corporation,  the  Federal  Savings 
and  Loan  Insurance  Coii^oration,  the  National  Credit  Union  Administration, 
or  the  Federal  Home  Loan  Bank  Board  against  acts  or  practices  unfair  or  de- 
ceptive to  consumers." 

The  Federal  Home  Loan  Bank  Board  further  recommended  an  additional 
amendment  to  that  ))ill  in  order  to  provide  a  clear  Congressional  mandate  to 
the  Board  to  issue  regulations  with  reference  to  unfair  trade  practices,  although, 
as  noted  earlier,  it  believes  it  already  possesses  that  power  implicitly.  Tliat 
additional  amendment  would  read  as  follows  : 

"Sec.  207.  Any  acts  or  practices  determined  by  the  Federal  Home  Loan  Bank 
Board  to  be  unfair  or  deceptive  to  consumers  shall  be  deemed  to  be  unsafe  and 
unsound  practices  inconsistent  with  sound  and  economical  home  financing.  The 
Board  may  enforce  this  section  with  respect  to  'members'  as  defined  by  section 
2(4)  of  the  Federal  Home  Loan  Bank  Act  and  'insured  institutions'  as  defined 
by  section  401(b)  of  the  National  Housing  Act  by  appropriate  rules,  regulations, 
or  orders." 

Recommending  a  similar  amendment  for  Federal  bank  regulatory  agencies  as 
reportedly  requested  by  FDIC,  the  Chairman  of  the  Federal  Home  Loan  Bank 
Board  stated  : 

'•We  strongly  urge  that  the  authority  of  the  Board  and  the  banking  agencies 
to  regulate  in  this  area  be  preserved  and  clarified  as  outlined  above." 

The  Chairman  of  the  Federal  Home  Loan  Bank  Board  noted  that  the  Board 
would  support  H.R.  4809  if  modified  in  accordance  with  his  suggestions.  He 
noted,  however,  that  if  the  Committee  decided  to  adopt  the  regulatory  scheme 
in  H.R.  14779,  he  would  recommend  that  the  Federal  Home  Loan  Bank  Board 
be  designated  as  the  compliance  enforcer  as  to  members  of  a  Federal  Home  Loan 
Bank,  as  defined  in  section  2(4)  of  the  Federal  Home  Loan  Bank  Act  and  as  to 
FSLIC-insured  institutions,  as  defined  in  section  401(b)  of  the  National  Housing 
Act. 

In  my  July  19.  1072  letter  to  you  with  reference  to  H.R.  4809  of  the  92d 
Congi-ess,  I  stated : 

''Wliile  no  savings  and  loan  association  would  expect  to  be  immune  from 
remedial  action  if  any  such  service  was  performed  in  such  a  manner  as  to  con- 
stitute an  unfair  consumer  practice  within  either  of  those  bills,  it  would  expect 
that  action  to  come  from  the  re.gidatory  body  to  which  it  is  already  responsive 
rather  than  from  some  other  source."    • 

The  recently  concluded  1973  Legislative  Conference  of  the  National  League 
recommended  that  the  National  League  continue  to  oppose  legislation  that  v.'ould 
grant  FTC  rulemaking  power  to  control  practices  unfair  to  consumers.  That 
Legislative  Conference  further  recommended  that  the  National  League  express  a 
jtreference  to  have  savings  and  loan  associations  in  general  report  to  the  Federal 
Home  Loan  Bank  Board  on  this  topic,  if  they  must  account  to  anv  Federal  agency 
with  reference  to  the  matter  of  acts  or  practices  unfair  to  consumers. 

Applying  these  recommendations  to  H.R.  20,  the  National  League  would  re- 
quest amendment  of  that  bill  in  accordance  with  the  following  descending  order 
of  priorities : 
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1.  Delete  the  rulemaking  authority  proposed  to  be  granted  to  FTC  by  Sec- 
tion 203. 

2.  Adopt  an  amendment  along  the  lines  of  that  suggested  earlier  by  the 
Federal  Home  Loan  Bank  Board  as  a  new  section  206  in  H.R.  4809  of  the 
92d  Congress,  which  would  serve  to  exclude  from  the  coverage  of  H.R. 
20  any  financial  institution  subject  to  regulation  by  the  Federal  Home  Loan 
Bank  Board  or  the  Federal  Savings  and  Loan  Insurance  Corporation  (which 
is  also  governed  by  the  Federal  Home  Loan  Bank  Board). 

3.  Add  the  Federal  Home  Loan  Bank  Board  to  the  list  of  Federal  agencies 
from  which  FTC  would  be  required  to  obtain  formal  views  as  to  the  need, 
substance  and  form  of  any  proposed  ride  as  to  an  act  or  practice  intended 
to  be  defined  as  unfair  or  deceptive  which  is  engaged  in  or  is  likely  to  be 
engaged  in  by  a  savings  and  loan  association  that  is  a  member  of  a  Federal 
Home  Loan  Bank  or  has  savings  accounts  insured  by  FSLIC. 

This  third  alternative  could  be  accomplished  (1)  by  inserting  "savings  and 
loan  associations",  after  "banks",  in  section  5(a)  (6)  of  the  FTC  Act  as  organi- 
zations specifically  excepted  from  section  5(a)  (6)  in  view  of  the  fact  that  all 
are  subject  to  supervision  by  the  Federal  Home  Loan  Bank  Board  or  appropriate 
State  supervisory  authorities;  (2)  by  adding  to  proposed  section  6(g)(4)(B) 
after  line  2  on  page  23  of  H.R.  20  the  following:  "(viii)  the  Federal  Home  Loan 
Bank  Board,  if  any  savings  and  loan  association  that  is  a  'member'  as  defined  by 
section  2(4)  of  the  Federal  Home  Loan  Bank  Act  or  an  'insured  institution'  as 
defined  by  section  401(b)  of  the  National  Housing  Act.";  and  (3)  by  adding  to 
proposed  section  6(g)  (5)  (A)  of  the  bill  after  line  10  on  page  24  the  following: 
"(F)  section  5(d)  of  the  Home  Owners'  Loan  x-^ct  of  1933  or  section  407  of  the 
National  Housing  Act  or  section  17  of  the  Federal  Home  Loan  Bank  Act,  by  the 
Federal  Home  Loan  Bank  Board,  in  the  case  of  a  Federal  savings  and  loan  asso- 
ciation or  an  'insured  institution'  as  defined  by  section  401(b)  of  the  National 
Housing  Act  or  a  'member'  as  defined  in  section  2(4)  of  the  Federal  Home  Loan 
Bank  Act." 

The  opportunity  of  presenting  these  views  is  appreciated. 


Statement  of   Seaes,   Roebuck  and  Co. 

This  statement  is  submitted  to  the  Subcommittee  on  Commerce  and  Finance  on 
behalf  of  Sears,  Roebuck  and  Co.  We  are  pleased  to  offer  Sears  comments  on 
H.R.  20,  the  "Consumer  Product  Warranty  and  Federal  Trade  Commission  Im- 
provements Act  of  1973",  which  is  currently  pending  before  the  Subcommittee. 

Sears  has  supported  legislation  to  provide  disclosure  standards  for  warranties 
and  effective  procedures  for  meeting  warranty  commitments  and  to  amend  the 
Federal  Trade  Commission  Act  to  improve  its  consumer  protection  enforcement 
activities  during  the  past  few  Congresses.  In  this  regard,  Sears  comments  on 
H.R.  4809  in  the  92d  Congress  (the  predecessor  of  H.R.  20  in  the  present  Con- 
gress) were  sent  to  the  full  Interstate  and  Foreign  Commerce  Committee  on 
August  23,  1972.  We  endorsed  and  supported  the  goals  of  H.R.  4809  and  we  con- 
tinue that  position  with  respect  to  H.R.  20. 

Because  of  our  past  support  of  legislation  dealing  with  warranties  and  Federal 
Trade  Commission  Act  amendments,  we  followed  closely  the  recent  hearings  on 
H.R.  20  held  by  the  Subcommittee  on  Commerce  and  Finance  and  we  have  some 
suggestions  relating  to  a  few  of  the  points  raised  at  those  hearings  during  the 
course  of  our  comments.  We  believe  this  legislation  is  highly  desirable,  and  our 
comments  are  offered  in  the  hope  of  aiding  the  Subcommittee  in  developing  a 
legislative  program  of  benefit  to  consumers  and  industry. 

TITLE  I 

Sears  takes  pride  in  its  pledge  of  "Satisfaction  Guaranteed  or  Your  Money 
Back."  This  has  been  our  company  policy  since  1886.  In  practical  terms,  this 
means  that  any  consumer  who  buys  at  Sears  will  have  a  fair  opportunity,  under 
actual  use  conditions,  to  decide  whether  his  merchandise  is  entirely  satisfactory. 
The  time  necessary  to  determine  satisfaction  will  vary  with  types  of  products 
or  services ;  therefore,  Sears  does  not  fix  any  specific  time  limit  on  reasonable 
use  after  purchase.  After  a  consumer  becomes  familiar  with  the  merchandise  or 
service  and  decides  that  it  is  not  satisfactory  to  him— for  whatever  reason — the 
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consumer  need  only  tell  Sears  the  problem  and,  if  the  problem  cannot  be  remedied, 
the  purchase  price  will  be  refunded. 

In  addition  to  this  general  policy  of  "customer  satisfaction,"  Sears  offers 
specific  Vv-ritteu  guarantees  on  many  of  its  products  which  because  of  their  nature 
or  type  of  use  cause  customers  to  be  particularly  concerned  about  the  availability 
of  repair,  replacement  or  servicing.  Mechanical  appliances,  television  sets  and 
tires  are  good  examples  of  such  products.  Our  specific  product  guarantees  assure 
our  customers  that  repair  and  service  will  be  furnished  for  specified  periods  of 
time.  These  guarantees  supplement  our  general  policy  of  customer  satisfaction 
and  are  designed  to  assure  service  after  the  customer  is  satisfied  with  his  pur- 
chase and  has  decided  to  keep  the  merchandise. 

Sears  continuously  reviews  its  specific  product  guantees  to  be  sure  that  the 
wording  expresses  our  commitment  in  clear,  conspicuous  and  easily  understood 
terms,  and  to  seeek  more  effective  methods  of  carrying  out  our  commitment  to 
the  customer's  satisfaction.  Since  we  believed  this  to  be  one  of  the  major 
purposes  of  Title  I  of  H.R.  4809  in  the  92d  Congress,  we  endorsed  this  goal  and 
supported  Title  I  of  H.R.  4809. 

We  note  that  three  substantive  changes  were  made  to  Title  I,  as  it  appears 
in  H.R.  20 : 

(1)  The  identification  in  section  101(1)  of  consumer  products  covered  within 
the  scope  of  Title  I  was  changed  from  those  "costing  more  than  $10"  to  "costing 
the  consumer  more  than  $5  ;" 

(2)  A  new  subsection  (3)  was  added  to  section  102(b)  to  provide  that  the 
Federal  Trade  Commission  may  prescribe,  by  rule,  the  extension  of  warranty 
or  service  contract  duration  to  correspond  to  a  period  of  time,  in  excess  of  a 
reasonable  time,  during  which  a  consumer  was  deprived  of  use  of  the  appli- 
cable consumer  product  due  to  its  failure  under  the  terms  of  the  warranty  or 
service  contract ; 

(3)  The  reference  in  section  110(a)  that  informal  dispute  settlement  mecha- 
nisms for  fairly  and  exi^editiously  handling  consumer  disputes  with  respect  to 
warranties  be  created  by  warrantors  in  cooperation  with  and  be  supervised  by  a 
governmental  body  was  deleted. 

These  amendments  do  not  change  the  basic  purpose  of  Title  I  as  it  appeared  in 
H.R.  4809  and  we,  therefore,  endorse  the  purposes  and  goals  of  Title  I  of  H.R. 
20  and  support  it,  subject  to  the  following  recommendations : 

Warranties  against  defect  or  malfunction 

Title  I  contains  a  number  of  erroneous  references  to  "breach"  of  warranty 
when  it  is  intended  to  refer  to  the  event  which  triggers  a  warrantor's  obligations 
under  the  warranty  to  repair  or  replace  a  product  which  becomes  defective  or 
malfunctioning.  These  references  appear  in  section  102(a)  (4)  at  line  1  of  page  5, 
section  102(a)  (11)  at  line  19  of  page  5,  section  104(a)  at  line  22  of  page  8, 
section  104(b)  at  lines  1  and  2  of  page  9  and  section  104(c)  at  lines  17  and  18  of 
page  9.  We  urge  that  all  references  to  "breach"  of  warranty  or  "failure  to  con- 
form" to  vv^arranties  appearing  in  the  cited  sections  be  deleted  and  substitute 
instead  a  reference  to  "defect  or  malfunctions."  The  fact  that  a  product  is  defec- 
tive or  malfunctions  does  not  mean  there  is  a  breach  of  warranty  ;  it  only  creates 
the  situation  in  which  the  consumer  has  a  right  to  the  warrantor's  performance 
under  the  terms  of  the  warranty.  A  breach  of  warranty  cannot  occur  until  the 
warrantor  fails  to  perform  his  obligations  under  the  warranty.  We  are  certain 
that  this  amendment  would  clarify  and  conform  to  the  intent  of  the  bill.  This 
amendm^ent  would  also  conform  the  bill  to  estalilished  commercial  practice,  the 
general  law  of  contracts,  and  Title  II  of  the  Uniform  Commercial  Code,  as  well 
as  follovv-  the  phraseology  Utilized  in  S.  356  (the  Warranty-Federal  Trade  Cora- 
mission  improvements  legislation  currently  pending  in  the  Senate)  and  H.R.  5021 
(Congressman  Broyhill's  wari-anty  bill). 

Furthermore,  we  believe  such  references  to  "defect  or  malfunctions",  and 
Title  I  in  general,  would  be  clarified  by  referring  to  warranties  thi-oughout 
Title  I  as  "warranties  in  writing  against  defect  or  malfunction"  and  by  providing 
a  definition  therefor  in  section  101,  such  as  : 

"A  'warranty  in  writing  against  defect  or  malfunction  of  a  consumer  product* 
means :  (i)  any  written  affirmation  of  fact  or  written  promise  made  at  the  time 
of  sale  by  a  supplier  to  a  purchaser  which  is  related  to  the  nature  of  the  material 
or  workmanship  and  afiirms  or  promises  that  such  material  or  workmanship  is 
defect-free  or  will  meet  a  specified  level  of  performance  over  a  specified  period  of 
time,  or  (ii)  any  undertaking  in  writing  to  refund,  repair,  replace  or  take  other 
remedial  action  with  respect  to  the  sale  of  a  consumer  product  in  the  event  that 
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the  product  fails  to  meet  the  specifications  set  forth  in  the  unclertaliing,  which 
written  affirmation,  promise,  or  undertaking  becomes  part  of  the  basis  of  the, 
bargain  between  the  supplier  and  the  purchaser." 

Items  of  information  to  be  disclosed  in  warranties 

In  section  102(a),  which  provides  a  list  of  items  of  information  Congress 
would  suggest  the  Federal  Trade  Commission  consider  to  be  required,  by  rule, 
in  warranties,  subsection  (11)  would  suggest  that  the  Commission  require  dis- 
closure of  the  period  of  time  in  which  a  warrantor  will  perform  his  obligations 
under  a  warranty  after  the  consumer  seeks  warranty  services.  We  suggest  the 
phrase  "under  normal  circumstances"  be  inserted  in  this  subsection  to  clarify 
that  the  information  Congress  suggests  be  disclosed  is  an  estimate  of  the  time 
it  will  take  to  perform  these  services  according  to  general  business  practice  under 
normal  circumstances.  Thus,  it  would  be  clarified  that  unusual  conditions,  such  as 
strikes  or  natural  disasters,  which  may  cause  performance  to  take  longer  than 
usual  would  not  be  contemplated  in  the  time  estimate. 

We  note  that  in  the  statement  presented  by  Professor  Fairfax  Leary,  Jr.  before 
the  Subcommittee  in  the  hearings  on  H.R.  20  it  was  suggested  that  section 
102(a)  (11),  along  with  subsections  (9),  (12)  and  (13),  be  deleted  and  a  catchall 
clause  be  added  in  place  thereof  providing  for  the  Federal  Trade  Commission 
to  require  other  statements  in  warranties  which  it  "may  find  to  be  appropriate 
and  necessary  for  adequate  disclosure  to  consumers."  While  we  would  have  no 
objecti(jn  to  the  list  of  suggested  items  of  disclosure  as  it  presently  appears  in 
section  102(a),  we  believe  Professor  Leary's  point  that  a  warranty  containing 
all  of  ihe  item  of  information  suggested  in  section  102(a)  would  be  too  long 
and  possibly  counterproductive  has  merit  and  deserves  serious  consideration  by 
the  Subcommittee. 

Designation  of  "full"  warranties 

Section  103(a)  (1)  requires  that  warranties  which  meet  Federal  standards 
(i.e.  to  repair  or  replace,  including  refund,  within  a  reasonable  time  without 
charge)  be  labeled  "full  (statement  or  duration)."  We  suggest  that  the  following 
sentence  ie  added  at  the  end  of  this  subsection  to  clarify  the  method  of  deter- 
mining hoiv  duration  of  a  warranty  should  be  measured  : 

"The  duration  of  the  warranty  period  shall  be  measured  and  disclosed  in  terms 
of  time  or  some  relevant  measure  of  usage,  such  as  mileage." 

We  also  note  that  with  respect  to  the  labeling  of  "full  warranties"  Professor 
Leary  pointed  out  that  under  the  provisions  of  sections  103  and  104  a  "full"  war- 
ranty may  provide  less  than  full  protection  to  consumers  as  provided  in  the 
Uniform  Commercial  Code  since  there  is  no  provision  with  respect  to  conse- 
quential or  incidental  damages  or  with  respect  to  the  number  of  times  repair 
may  be  attempted  on  a  particular  defect  or  malfunctioning  part  of  a  warranted 
product.  Professor  Leary,  therefore,  indicated  that  labeling  a  warranty  "full" 
under  the  terms  of  H.R.  20  as  written  may  be  misleading.  We  believe  this  is  a 
correct  legal  analysis  of  the  law  of  warranties  and  therefore  deserves  attention. 
We  suggest  the  Subcoirmittee  consider  the  coiir.se  recently  taken  by  the  Senate 
Commerce  Committee  in  the  current  warranty  legislation  pending  in  that  body, 
S.  356.  Section  102(a)  of  S.  356  would  require  that  limitations  on  liability  in  a 
"full"  warranty  be  disclosed  in  the  title  thereof,  i.e. : 

"If  the  written  warranty  incorporates  Ihe  uniform  Federal  standards  for  war- 
ranty set  forth  in  section  104  of  this  title  and  limits  the  liability  of  the  warrantor 
as  permitted  by  this  Act  and  applicable  law,  then  it  shall  be  conspicuously 
designated  as  'full  (statement  of  duration)'  warranty,  guaranty,  or  word  of 
similar  import  'l)Ut  with  limitations  on  liability.'  " 

Furthermore,  section  104(d)  of  S.  350  would  provide  the  consumer  the  option 
of  a  replacement  should  repair  be  required  an  unreasonable  number  of  times. 
i.e. : 

"If  repair  is  necessitated  an  unreasonable  number  of  times  during  the  warranty 
period  the  purchas<^r  shall  be  entitled  to  demand  and  receive  replacement  of  the 
consumer  product." 

General  policy  of  customer  satisfaction 

Section  103(b)  in  H.R.  20  provides  that  statements  expressing  a  general  policy 
concerning  customer  satisfaction  "which  are  not  subject  to  any  limitation's"  are 
exempt  from  the  disclosure,  designation  and  standards  provi.sion.s  of  Title  I,  luit 
sub.iect  to  the  Federal  Trade  Commission  Act.  We  understood  that  this  subsection 
is  intended  to  exclude  a  policy  such  as  our  "Satisfaction  Guaranteed  or  Your 
Money  Back"  which  has  been  described  <\n-lier  in  this  statement.  This  policy 
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affords  customers  the  opporrunity  to  determine  whether  they  are  satisfied  with 
mercliandise  bought  xuider  normal  use  conditions  during  a  reasonable  time.  There 
is  no  siK'citic  time  limitation,  but  a  "reasonable  time"  which  varies  with  tlie  type 
of  product  and  its  use  must  end  at  some  point  in  time  after  the  customer 
decides  to  keep  the  merchandi.se.  Therefore,  we  suggest  the  word  "specific"  be 
inserted  between  "any"  and  "limitation"  in  this  subsection  to  clarify  its  applica- 
tion to  such  a  general  policy  of  customer  satisfaction. 

Informal  dispute  settleDicnt  mechanisms 

Section  110 (a)  expresses  a  Tongressional  policy  that  establishment  of  in-- 
formal  dispute  settlement  procedures  be  encouraged.  We  endor.se  and  highly 
commend  this  policy  as  a  valuable  solution  to  one  of  the  consumers'  greatest  prob- 
lems, i.e.,  the  need  for  an  inexpensive  and  easily  accessible  forum  in  which  to 
seek  redress  for  grievances.  To  assure  that  such  informal  dispute  procedures  are 
fair  and  equitable,  we  would  suggest  that  the  provision  which  appeared  in 
H.R.  4809,  that  such  procedures  be  created  in  cooperation  with  and  supervised 
by  a  governmental  body,  be  reinstated  after  the  period  on  line  5  of  page  12.  That 
provision  reads : 

"Such  informal  dispute  settlement  procedures  should  be  created  by  suppliers 
in  cooperation  with  independent  or  governmental  entities  and  should  be  super- 
vised by  some  governmental  m-  other  impartial  body." 

Furthermore,  to  induce  warrantors  to  make  this  Congressional  policy  l)ecome 
reality,  we  suggest  that  provisions  be  added  retiuiring  consumers  to  use  such 
informal  dispute  settlement  procedures,  if  provided  by  warrantors,  before  going 
to  court.  We  wov;ld  suggest  that  .section  110(a)  be  amended  by  adding  at  the  end 
of  subsection  (a)  on  page  12  : 

"Jf  a  warrantor  incorporates  any  such  informal  dispute  settlement  procedures 
in  any  written  warranty  or  service  contract,  such  dispute  procedure  shall  initially 
be  used  by  any  consumer  to  resolve  any  complaint  arising  under  such  warranty 
or  service  conti*act." 

We  also  suggest  that  section  110  fe)  be  amended  by  adding  after  the  period 
on  line  IS  of  page  14  the  following  : 

"Provided,  that  prior  to  commencing  any  legal  proceeding  for  breach  of 
warranty  or  service  contract  pursuant  to  thio  subsection,  any  consumer  must 
have  afforded  the  warrantor  a  reasonable  opportunity  to  cure  the  breach  includ- 
ing the  utilization  of  any  informal  dispute  settlement  mechanisms  established 
pursuant  to  subsection  (a)  of  this  section." 

Effect  on  State  laics 

Section  111(b)  provides  that  state  laws  with  respect  to  labeling,  disclosure 
or  standards  of  performance  will  not  apply  to  warranties  that  comply  with 
section  102,  10.3,  and  104  if  the  state  law  is  "inconsistent."  The  intent  of  this 
subsection  appears  to  be  to  preempt  state  law^  with  respect  to  the  regulation  of 
labeling  and  form  of  all  warranties  and  the  standards  of  performance  for  "full" 
warranties.  However,  the  use  of  the  word  "inconsistent"  is  ambiguous  to  those 
who  must  make  practical  business  judgments  for  interstate  companies  wdien 
directing  the  printing  and  dissemination  of  warranties  to  customers  throughout 
the  country. 

Would  requirements  that  additional  items  be  disclosed  be  "inconsistent"  with 
the  federal  law?  Would  requirements  that  service  facilities  be  located  v.ithin 
a  certain  area  be  "inconsistent"  with  the  federal  standard  for  "full"  warranties 
that  defective  products  mu.st  be  repaired  or  replaced  within  a  reasonable  time 
without  charge?  W'e  would  suggest  clearer  and  stronger  preemption. 

To  manifest  a  Congressional  intent  in  this  regard,  we  recommend  that  the  word 
"minimum"  be  deleted  from  the  phrase  "Federal  minimum  standards"  where 
it  appears  in  sections  103  and  104  and  the  word  "uniform"  be  substituted.  In  con- 
struing Congressional  intent  with  regard  to  preemption,  the  Supreme  Court 
has  seized  upon  the  use  of  the  word  "minimum"  as  evidence  of  an  intent  by 
Consress  to  permit  the  states  to  adopt  higher  or  stricter  standards.  Flnrida  Li/ne 
and  Avocado  Groivcrs  v.  Paul  373  U.S.  132  (10l>3).  In  contrast,  the  use  of  the 
term  "uniform"  is  construed  to  show  a  purpose  to  pervade  the  particular  area  of 
regulation  by  the  federal  government  and.  thus,  to  completely  displace  other 
forms  of  regulation,  Camphell  r.  Hvssey,  368  U.S.  297  (1961).  If  the  use  of  the 
word  "niinimum"  is  intended  to  avoid  prohibiting  voluntary  implementation  of 
higher  stnndards  by  "full"  warrr.ntors.  the  phrase  "as  a  minimum"  which  api  ears 
in  section  104  at  line  19  of  page  S  will  clarify  this  point. 
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This  change  would  manifest  a  Congressional  intent  of  complete  preemption 
of  state  regulation  of  "fiilV  warranties,  but  not  as  to  "limited"  warranties.  Thus, 
uniformity  in  the  designation,  disclosure  and  standards  of  performance  of 
"full"  warranties  would  result  throughout  the  country.  Consumers  would  benefit 
through  better  understanding  of  what  to  expect  from  warranties  labeled  "full." 
Interstate  businesses  providing  "full"  warranties  would  benefit  since  it  is  more 
eflicient  and  less  costly  to  provide  the  same  warranty  in  the  same  form  through- 
out the  country.  This,  of  course,  would  also  serve  to  encourage  businesses  to 
provide  "full"  warranties. 

We  further  suggest  preemption  language  be  added  to  section  111,  which  would 
clarify  Congressional  intent  with  respect  to  preemption  imder  Title  I  and  which 
would  provide  the  states  an  opportunity  to  regulate  certain  aspects  of  war- 
ranties where  such  state  action  may  be  desirable,  by  deleting  subsection  (b) 
and  replacing  it  with  new  subsection  (b)  : 

"(b)  Labeling,  disclosure,  or  other  requirements  of  a  State  with  respect  to 
written  warranties  and  performance  thereunder  not  identical  to  those  set  forth 
in  section  102,  103  and  104  of  this  title  or  to  rules  and  regulations  of  the  Com- 
mission issued  in  accordance  with  the  procedures  set  forth  in  section  109  of  this 
title  or  to  guidelines  of  the  Commission  shall  not  be  applicable  to  warranties 
complying  therewith.  However,  if,  upon  application  of  an  appropriate  State 
agency,  the  Commission  determines  (pursuant  to  rules  issued  in  accordance 
with  the  Federal  Trade  Commission  Act,  as  amended)  that  any  requirement  of 
such  State  (other  than  a  labeling  or  disclosure  requirement)  covering  any 
transaction  to  which  this  title  applies  (1)  affords  protection  to  consumers  greater 
than  the  requirements  of  this  title  and  (2)  does  not  unduly  burden  interstate 
commerce,  then  transactions'  complying  with  any  such  State  requirement  shall 
be  exempt  from  the  provisions  of  this  title  to  the  extent  specified  in  such  deter- 
mination for  as  long  as  the  State  continues  to  administer  and  enforce  effectively 
any  such  greater  requirement." 

Consistent  with  our  earlier  suggestion  with  respect  to  consequential  and 
incidental  damages  under  the  Uniform  Commercial  Code,  we  would  suggest 
a  new  subsection  (c)  be  added  to  section  111  to  assure  no  preemption  of  the 
■applicable   sections   of  the   Code: 

"(c)  Nothing  in  this  title  shall  be  construed  to  supersede  any  provision  of 
State  law  regarding  consequential  damages  for  injury  to  the  person  or  any  State 
law  restricting  the  ability  of  a  warrantor  to  limit  bis  liability." 

Concluding  point  on  title  I 

We  would  like  to  point  out  that  the  National  Business  Council  for  Consumer 
Affairs,  Sub-Council  on  Warranties  and  Guaranties,  which  was  chaired  by 
Sears  Senior  Vice  President  for  Merchandising,  James  W.  Button,  has  prepared 
forward  looking  recommendations  to  business  on  the  subject  of  warranties.  The 
recommendations  made  by  the  Sub-Council  to  the  business  community  for  volun- 
tary action,  such  as  providing  substance  to  warranties,  providing  clear,  easily 
understood  warranties,  providing  eflScient  and  reliable  service,  and  developing 
methods  of  handling  consumer  complaints,  are  consistent  with  the  spirit  and 
intent  of  the  major  provisions  of  Title  I.  We  applaud  the  efforts  of  the  members 
of  this  business  group  for  their  work  and  commend  this  report  to  the  Subcom- 
mittee. These  recommendations  represent  a  positive  and  responsive  approach 
by  business  to  the  problems  addressed  in  Title  I  of  H.R.  20  and  give  assurance 
tiiat  business  will  respond  to  these  problems  in  a  cooperative  spirit  beneficial 
to  consumers.  Such  a  spirit  of  cooperation  should  aid  achievement  of  the  Con- 
gressional purposes  and  intent  embodied  in  Title  I  of  H.R.  20,  and,  thus,  create 
a  course  of  dealing  in  the  marketplace  which  would  preclude  the  need  for  further 
legislative  action. 

TITLE  II 

Title  II  of  H.R.  20  contains  amendments  to  the  Federal  Trade  Commission  Act 
to  increase  the  Commission's  powers  in  the  same  respects  as  did  H.R.  4S09  in 
the  last  Congress.  Because  we  believed  these  increased  powers  were  necessary  to 
the  fair  and  effective  enforcement  of  the  Federal  Trade  Commission  Act,  we 
supported  Title  11  of  H.R.  4809. 

We  note  that  a  few  clarifying  amendments  have  been  made  to  Title  II  in  H.R. 
20,  all  in  section  203  which  would  expressly  provide  the  Federal  Trade  Commis- 
sion rulemaking  authority,  i.e.  the  addition  of  the  reference  to  section  553  of 
title  5,  United  States  Code,  as  the  procedure  on  which  the  proposed  rulemaking 
procedure  is  based ;  the  addition  of  the  adjective  "informal"  to  describe  the  hear- 


345 

in<-  to  be  held  by  the  Commission  in  developing  rules;  the  change  of  the  word 
"rScord"  in  referring  to  information  gathered  in  a  rulemaking  proceeding  which 
must  be  the  basis  of  a  statement  of  basis  and  puiTOse  of  a  finally  promulgated 
?Se  to  "information  and  comments";  the  change  of  the  word  "findings"  m  re- 
ferring to  the  items  to  be  included  in  such  statement  of  basis  and  purpose  to 

^We^lSeUeve  tbese  are  reasonable  amendments  which  clarify  the  informal  na- 
ture intended  to  be  followed  in  Commission  rulemaking  proceedings.  Sears,  there- 
fore, supports  and  endorses  Title  II,  with  three  suggestions. 

Rulemaking 

Before  proceeding  to  our  suggested  amendments,  we  would  like  to  make  it  c.ear 
that  Sears  supports  the  inclusion  of  definite  rulemaking  authority  in  the  Federal 
Trade  Commission  Act.  In  our  judgment,  the  rulemaking  authority  provided  m 
section  203  is  essential  not  only  to  contribute  to  the  effectiveness  of  the  Commis- 
sion in  carrying  out  its  mandate  under  the  Federal  Trade  Cx)mmission  Act,  but 
also  to  assure  even-handed  enforcement  of  the  law.  Sears  is  of  tne  view  ^hat  it  is 
much  more  equitable  to  consumers  and  to  suppliers  of  goods  and  services  if  the 
Commission  develops  rules,  defining  those  acts  or  practices  considered  unfau 
or  deceptive  to  a  significant  segment  of  the  consuming  public  m  violation  of  sec- 
tion 5  of  the  Act,  on  the  basis  of  a  record  in  which  all  interested  parties  ha\e 
had  an  opportunity  to  submit  their  views  and  to  have  their  interests  represented 
in  cross-examination  of  those  presenting  opposing  views.  Consequently,  while  we 
would  not  object  to  an  amendment  limiting  cross-examination  to  ^ieP^'e^seii^^^^ 
of  similar  interests,  we  would  urge  that  the  provision  m  section  203  permitting 
interested  persons  to  comment  on  proposed  rules  without  limitation  be  main- 
tained As  a  result  of  such  a  proceeding,  everyone  is  put  on  notice  as  to  the  rules  of 
commerce  and  all  are  subject  to  a  rule  of  law  simultaneously.  This  is  a  more 
orderlv  and  rounded  development  of  law,  enabling  the  Commission  to  consider 
many  'facets  of  a  particular  issue,  rather  than  just  those  which  might  arise  m 
an  isolated  proceeding,  such  as  a  cease  and  desist  proceeding  which  might  be 
brought  against  companies  singled  out  as  respondents  in  evolutionary  cases. 

We  would  suggest,  however,  the  following  amendments  to  litle  II : 

Judicial  revieic  of  rules 

Section  203  provides  a  clear  and  adequate  process  for  judicial  review  of  a 
rule  defining  with  specificity  acts  or  practices  which  are  unfair  or  deceptive  to 
consumers  under  section  5  after  it  is  promulgated  and,  in  many  cases  before  the 
effective  date,  bv  giving  "any  person  adversely  affected  by  such  rule  the  right 
to  file  suit  for  such  review  within  60  days  after  promulgation.  W  e  assume  that 
nothing  in  this  procedure  is  intended  to  preclude  a  respondent  in  a  cease  and  de- 
sist proceeding,  commenced  years  after  promulgation  of  a  rule  on  which  the  pro- 
ceeding is  based,  from  challenging  the  validity  of  the  rule  if  the  challenge  was 
never  made  during  a  judicial  review  within  the  GO  day  period  after  promulga- 
tion and  the  doctrine  of  res  judicata  would  not  apply.  Thus,  it  is  suggested 
that  a  new  subsection  (3)  (F)  be  added  to  section  6(g)  after  line  12  of  page  21  to 
clarify    this    intent    as    follows:  .    ,.  .  ,        .         ^  , 

"(F)  Nothing  in  this  Act  shall  be  deemed  to  foreclose  .ludicial  review  of  a  rule 
promulgated  in  accordance  with  paragraph  (2)  when  the  Commission  issues 
a  final  order  based  upon  such  rule." 

Effect  of  rules  on  State  law 

Section  203  grants  the  Commission  broad  rulemaking  authority.  The  Commis- 
sion's rules  would  have  preemptive  effect  with  respect  to  state  or  local  laws  in 
conflict  with  the  rule,  i.e.,  those  laws  practically  identical  to  or  weaker  tlian  the 
rule.  We  believe  it  would  be  desirable  to  establish  with  clarity  and  force  that  the 
Commission  could  completely  preempt  an  area  in  which  it  finds  it  would  be  in' 
the  public  interest  to  have  uniformity  of  regulation.  Congress  has  the  power 
in  enacting  federal  law  affecting  interstate  commerce  to  preempt  any  state  or 
local  law  regulating  commerce.  This  power  is  exercised  in  circumstances  where 
uniformity  is  clearly  in  the  national  interest.  Since  the  Federal  Trade  Commission 
would  have,  under  section  203,  rulemaking  power  over  trade  affecting  interstate 
commerce,  it  likewise  should  have  the  power  to  determine  when  uniformity  is  in 
the  national  interest  and.  thus,  to  preempt  state  and  local  laws.  This  would  pro- 
vide the  Commission  with  a  more  effective  method  of  regulation  and  assure 
certainty  of  the  rules  of  the  marketplace  with  respect  to  commercial  practices 
engaged'  in  throughout  the  country.  Such  certainty  benefits  business  and 
consumers. 
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Of  course,  there  may  be  areas  in  which  uniformity  is  not  considered  necessary 
or  desirable.  In  those  circumstances  the  Commission  could  specifically  provide 
for  preemption  with  respect  to  limited  aspects  of  the  rule  or  provide  for  no  pre- 
emption beyond  those  laws  in  conflict  with  the  rule.  Our  suggested  amendment 
would  not  foreclose  state  or  local  regulations  with  respect  to  areas  covered  by 
every  rule.  Furthermore,  our  suggestion  would  require  the  Commission  to  hear 
state  and  local  governments,  should  any  such  government  wish  to  seek  exemption 
from  the  preemptive  effect  of  a  rule.  We,  therefore,  suggest  the  following  new 
subsection  (7)  be  added  to  section  6(g)  after  line  21  of  page  24  : 

"(7)  Whenever  the  Commis.sion  determines  in  a  rulemaking  proceeding  pur- 
suant to  paragi-aph  (2)  (A)  that  uniformity  in  the  engagement  of  any  act  or 
practice  in  compliance  with  a  rule  issued  under  paragraph  (1)  (B)  is  in  the 
public  interest  and  necessary  to  carry  out  the  intent  of  this  Act,  the  Commission 
shall  include  in  such  rule  a  description  of  the  extent  to  which  such  rule  will 
preempt  state  and  local  requirements  relating  to  the  same  acts  or  practices 
affected  by  the  Commission's  rule.  The  reasons  for  preemption,  or  the  lack  there- 
of, including  the  extent  of  consideration  given  to  the  need  for  uniformity,  shall  be 
set  forth  in  the  rule  with  specificity." 

"Upon  petition  by  any  state,  or  political  subdivision  thereof,  the  Commission 
may,  by  rule,  after  notice  and  opportunity  for  presentation  of  views,  exempt 
from  the  provisions  of  this  subsection,  under  conditions  as  it  may  impose,  any 
state  or  l!)cal  requireme^it  that  (1)  affords  protection  to  consumers  greater  than 
that  provided  in  the  applicable  Commission  rule,  (2)  is  required  by  compelling 
local  conditions,  and  (3)  does  not  unduly  burden  interstate  commerce.  The  Com- 
mission shall  maintain  continuing  jurisdiction  over  thovse  states  or  localities 
specifically  exempted  under  this  subsection,  and  may  withdraw  the  exemption 
granted  wiienever  it  is  determined  that  the  state  or  locality  is  not  adequately 
enforcing  its  requirements  or  that  such  exemption  is  no  longer  in  the  public 
interest." 

f^ovf/ressional  gi(idelines  to  the  Federal  Trade  Commission 

We  are  .iwire  thit  objections  have  been  raised  about  the  rulemaking  provisions 
of  section  203  on  the  grounds  that  Congress  should  not  delegate  its  jiovver  to 
legislate  in  the  area  of  trade  regulations  affecting  consumers.  We,  of  course, 
recognize  that  there  is  nothing  in  Title  II  which  would  preclude  Congress  from 
legislating  in  the  future  in  this  area.  But  to  alleviate  some  objections  that  Con- 
gress is  delegating  open-ended  legislative  authoi-ity  to  the  Commission,  we  would 
suggest  that  the  Subcommittee  consider  the  provision  of  guidelines  with  respect 
to  a  recent,  but  extremely  important,  substantive  development  in  the  enforce- 
ment or  the  Federal  Trade  Commission  Act,  which  may  be  the  cause  of  some  of 
tbe   oltjecfions   to   rulemaking,  i.e.   the  developing  concept  of  "unfairness."  In 
Federal  Trade  Conimissinn  v.  The  Sperrtj  and  Hutchinson  Company,  405  U.S. 
233  (March  1,  1972),  the  Supreme  Court  confirmed  that  the  Commission's  man- 
date under  section  5  of  the  Act  extends  to  the  protection  of  consumers  from 
imfair  acts  or  practices.  Prior  to  this  decision,  the  Commission  had  generally 
interpreted  the  proscription  of  unfair  practices  as  applying  to  practices  unfair 
to^  competitors,  rather  than  consumers.  Statements  by  Commissioners  and  Com- 
mission staff  since  the  Sperry  and  Hutehinson  decision  indicate  that  the  Com- 
mission intends  to  explore  the  parameters  of  the  concept  of  "unfairness"  to  con- 
sumer.s  in  future  enf(n-cement  activity.  Since  the  concept  of  "unfairness"  to  con- 
sumers 1.=;,  therefore,  relatively  new,  it  would  be  of  benefit  to  the  Commission 
and  its  stafl:  and  to  consumers  and  business  if  Congress  legislated  guidelines  for 
the  Commission  to  consider  in  interpreting  the  application  of  section's  to  allegedly 
"unfair'  acts  or  practices.  We  would  suggest  an  addition  to  section  4  of  the  Act 
defining  "unfair"  acts  or  practices  along  the  lines-  suggested  by  the   Supreme 
Court  I'n  the  K^perry  and-  Ilutchinf^on  case.  i.e. : 

"Unfair  acts  or  practices  are  those  in  which  any  reasonable  business  justifica- 
tion for  the  act  or  practice  is  outweighed  by  any  or  all  of  the  following  charae- 
teristifs  thereof:  (1)  the  act  or  practice  offends  public  policv  as  it  has  been 
established  by  the  statutes,  the  common  law,  or  otherwise  ;  (2)  the  act  or  practice 
is  immoral,  unethical,  oppressive  or  unscrupulous  ;  (3)  the  act  or  practice  causes 
substantial  injury  to  a  significant  segment  of  consumers,  competitors,  or  other 
businesses."  '  ;    ■  '-i  ■ 

Since  the  concept  of  decorjtion,  embodied  in  the  phrase  "unfair  or  deceptive 
acts  or  practices"  found  in  section  5(a)  of  the  Act.  is  more  easily  defined  and 
has  been  construed  in  a  large  liody  of  case  law  since  the  addition  of  this  phrase 
to  the  Act  in  1938,  since  a  defuiition  of  unfair  acts  or  practices  would  provide 
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valuable  guidance  to  the  Commissiou  in  carrying  out  its  mandate.  Such  an 
amendment  would  meet  criticisms  that  the  rulemaking  provision  would  delegate 
Congressional  authority  to  legislate  without  sufficient  Congressional  guidance. 
We  would  much  prefer  that  Title  II  of  H.K.  20  include  the  rulemaking  provisions 
of  section  203  with  guidelines  to  the  Commission  along  the  lines  of  the  amend- 
ment suggested  above,  rather  than  to  exclude  the  rulemaking  provisions  entirely. 
Sears  Roebuck  and  Co.  will  endorse  and  actively  support  H.R.  20,  with  our 
su"-gested  amendments.  We  hope  our  comments  are  helpful.  We  commend  the 
Subcommittee's  efforts  to  date  in  developing  this  needed  legislation,  and  we 
appreciate  consideration  of  our  suggestions  to  further  improve  what  we  feel  is 
good  legislation.  

American  Automobile  Association. 

April  6, 1973. 
Re  :  H.R.  20.  H.R.  5021  and  related  bills  on  product  warranties 

Congressman  John  E.  Moss, 

Chairman,  Sithcommittee  on  Commerce  and  Finance,  House  Committee  on  Inter- 
state and  Foreign  Commerce,  Reybuni  House  Office  Building,  Washington, 
D.C. 

Dear  Mr.  Moss  :  The  purpose  of  this  letter  is  to  make  known  to  the  subcommit- 
tee the  policy  position  of  the  American  Automobile  Association  on  the  several 
bills  being  conj^idered  bv  the  subcommittee  dealing  with  product  warranties. 

On  September  22,  1971  at  its  69th  Annual  Meeting,  AAA  delegates  unanimously 
adopted  a  new  resolution  which  reads  : 

'•Automobile  Warranties:  Automobile  purchasers  have  a  right  to  expect  that 
their  newiv  manufactured  vehicles  will  be  free  of  defects. 

"AAA  urges  Congress  to  establish  minimum  warranty  standards  which  clearly 
impose  upon  the  automobile  manufacturer  the  responsibility  to  repair  or  replace 
defective  parts  within  a  prescribed  time  limit,  at  no  cost  to  the  purchaser." 

We  feel  that  the  objective  of  this  resolution  can  be  achieved  through  enactment 
of  Title  I  of  H.R.  5021. 

A  motorist  who  purchases  a  new  car,  and  then  discovers  defects  frequently  finds 
that  because  of  disclaimer  provisions  in  the  warranty  his  particular  problem  is 
not  covered  or  other  limitations  written  into  the  warranty  make  it  inapplicable 
to  certain  components  and  conditions.  As  a  result,  too  often,  the  motorist  cannot 
gain  satisfaction  from  the  dealer  and/or  manufacturer.  Such  motorists'  only 
recourse  is  to  expensive,  time  consuming  and  uncertain  legal  action. 

While  we  realize  the  Uniform  Commercial  Code  now  in  effect  in  49  states  and 
the  District  of  Columbia  contains  provisions  for  express  and  implied  warrautie.s, 
it  also  permits  them  to  be  limited  or  completely  disclaimed.  In  too  many  instances 
automobile  warranties  are  designed  to  protect  the  mauufactva-er  at  the  expense 
of  the  motorist. 

For  these  reasons,  the  AAA  calls  upon  the  Congress  to  establish  minimum  war- 
ranty standards  which  will  clearly  impose  upon  automobile  manufacturers  the 
responsibility  to  repair  or  replace  defective  parts  within  a  certain  time  limit 
without  cost  to  the  purchaser. 

It  is  requested  that  this  letter  be  made  part  of  the  printed  hearings  on  the 
■  u:).1ect  of  product  warranties. 


Sincerely, 


Cornelius  R.  Gray,  Director,  Legal  Deimrtment. 


American  Trucking  Associations,  Inc.. 

Washington,  D.C,  March  26, 1973. 
Hon.  John  E.  Moss, 

Chairman,   Suhcommittcc  on    Commerce  and  Finance,   Interstate   and  Foreign 
Commerce  Committee,   U.S.  House  of  Representatives,   Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  to  record  the  objections  of  the  motor  carrier 
industry  to  certain  provisions  of  H.R.  20. 

Title  I  of  H.R.  20  deals  with  consumer  product  warranties.  Since  the  motor 
carrier  industry  does  not  pi'oduce  a  product  in  the  sense  used  in  Title  I.  we  have 
no  interest  in  it.  and  tlie  balance  of  this  letter  relates  only  to  some  of  the  pro- 
visions of  Title  II  of  the  same  bill. 

94-513—73 2.3 
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Section  5(a)  (6)  of  the  Federal  Trade  Commission  Act,  15  U.S.C.A.  §  45(a)  (6), 
exempts  from  the  provisions  of  that  Act,  among  others,  "common  carriers  sub- 
ject to  the  Act  to  regulate  commerce.  .  .  ." 

H.R.  20  provides  that,  notwithstanding  the  provisions  of  §  5(a)  (6)  of  the 
FTC  Act,  that  agency  shall  be  granted  authority  to  define  and  prohibit  decep- 
tive acts  or  practices  for  and  by  such  carriers  subject  only  to  the  requirement 
that  before  doing  so,  it  must  consult  with  the  Interstate  Commerce  Commis- 
sion. §203(4)  and  (5). 

There  is  no  reason  to  establish  such  authority  in  the  Federal  Trade  Com- 
mission. The  Interstate  Commerce  Commission  has  not  hesitated  ot  act  against 
what  might  appear  to  be  deceptive  practices  when  engaged  in  by  motor  carriers 
subject  to  its  jurisdiction.  For  example,  with  respect  to  household  goods  movers, 
it  has  issued  detailed  rules  designed  to  prevent  overcharges  due  to  improper 
weighing.  In  the  same  proceeding,  it  promulgated  a  rule  that  when  charges  for 
a  shipment  of  household  goods  exceed  by  more  than  10%  the  carrier's  estimate 
of  charges  originally  given  the  shipper,  the  carrier  must,  on  request  of  the 
shipper,  deliver  the  goods  upon  payment  of  the  original  estimate,  and  defer 
collection  of  the  balance  due  for  15  days  following  delivei-y,  excluding  Saturdays, 
Sundays,  and  holidays.  In  addition  to  the  rules  specifically  mentioned,  the  ICC 
promulgated  numerous  other  rules  for  the  benefit  of  shippers  of  household  goods, 
and  obviously  designed  to  prevent  overreaching  by  the  carriers.  See  Ex  Parte 
No.  MC-19  (Sub-No.  8),  Practices  of  Motor  Common  Carriers  of  HouseJiold 
Goods,  111  M.C.C.  427  (1970). 

The  Commission  has  also  promulgated  numerous  regulations  designed  to 
prevent  any  unfair  advantage  being  talien  of  experienced  commercial  shippers 
by  carriers  subject  to  its  jurisdiction.  A  recent  example  of  such  action  by  the 
Commission  is  its  lengthy  report  in  Ex  Parte  No.  203,  340  I.C.C.  515,  decided 
February  2,  1972,  prescribing  detailed  rules  and  regulations  governing  carrier 
practices  and  procedures  for  processing  loss  and  damage  claims,  and  requiring 
the  maintenance  of  prescribed  records,  reports  and  files  relating  to  salvage  and 
loss  and  damage  claims  tiled  against  carriers  and  forwarders  subject  to  ICG 
jurisdiction. 

For  the  reasons  stated,  there  is  no  need  whatever  for  the  duplicative  and  over- 
lapping jurisdiction  which  H.R.  20  would  create.  On  the  contrary,  the  existence 
of  authority  in  two  federal  agencies  to  deal  with  the  same  activities  of  carriers 
would  be  certain  to  create  a  great  deal  of  totally  unnecessary  confusion  and 
litigation,  and  attendant  expense  to  the  carriers  involved. 

I  am  listing  below  proposed  amendments  to  H.R.  20  which  would  eliminate 
its  application  to  motor  common  carriers  subject  to  the  jurisdiction  of  the  Inter- 
state Commerce  Commission : 

1.  After  "corporations"  in  1.  18,  p.  21,  insert  (other  than  common  carriers  sub- 
ject to  Part  II  of  the  Interstate  Commerce  Act) . 

2.  After  "corporations"  in  1.  4,  p.  23,  insert  (other  than  common  carriers  subject 
to  Part  II  of  the  Interstate  Commerce  Act). 

3.  Delete  subparagraph  A(iv)  of  paragraph  (4)  of  §  203  (p.  22)  and  renumber 
remaining  subparagraphs  as  (iv)  through  (vi). 

4.  Amend  subparagraph  (B)  of  paragraph  (5)  of  §  203  (p.  23)  to  read  as 
follows : 

"(B)  the  Acts  to  regulate  commerce  by  the  Interstate  Commerce  Commission 
with  respect  to  any  common  carrier  (other  than  a  motor  common  carrier  subject 
to  Part  II  of  the  Interstate  Commerce  Act  or  a  communications  common  carrier) 
subject  to  those  Acts," 

We  would  very  much  appreciate  enactment  of  the  above-listed  amendments. 
Sincerely, 

W.  A.  Bresnahan, 

President, 
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Association  of  American  Railroads, 

American  Railroads  Building, 
Washington,  D.C.,  March  30,  1973. 
Hou.  John  E.  Moss, 

Chairman,  Subcommittee  on  Com,merce  and  Finance,  House  Interstate  and  For- 
eign Commerce  Committee,  U.S.  House  of  Representatives,  Washington,  D.G. 

Dear  Chairman  Moss  :  This  letter  will  present  the  views  of  the  railroad  indus- 
try with  respect  to  the  provisions  of  Title  II  of  H.R.  20,  wliich  proposes  certain 
amendments  to  the  Federal  Trade  Commission  Act. 

Under  Section  5(a)  (6)  of  that  Act,  as  it  exists  today,  the  jurisdiction  of  the 
Federal  Trade  Commission  in  preventing  unfair  methods  of  competition  in 
commerce  and  unfair  or  deceptive  acts  or  practices  in  commerce  does  not  extend 
to  '•common  carriers  subject  to  the  Acts  to  regulate  commerce."  Such  carriers, 
of  course,  include  all  of  the  railroads  in  the  United  States,  and  they  have  never 
been  subject  to  the  rules  or  decisions  of  the  FTC.  If  H.R.  20  were  adopted,  how- 
ever, the  FTC  would  be  given  the  power  to  make  rules  defining  with  specificity 
acts  or  practices  v»-hicii  are  unfair  or  deceptive  to  consumers  and  which  are 
within  the  scope  of  Section  5(a)  (1)  of  the  Federal  Trade  Commission  Act,  which 
prohibits  unfair  methods  of  competition  and  unfair  or  deceptive  acts  or  practices 
in  commerce.  If  the  FTC  determines  that  such  acts  or  practices  are  engaged 
in,  or  are  likely  to  be  engaged  in  by  coi-porations  whicii  are  excepted  from  the 
Act  by  Section  5(a)(6),  including  the  railroads,  the  Commission  may  adopt 
legislative  rules  that  apply  to  such  previously  excepted  corporations  after  obtain- 
ing the  views  of  the  appropriate  regulatory  agency.  In  the  case  of  the  railroads, 
such  agency  would  be  the  Interstate  Commerce  Commission.  Under  H.R.  20, 
rules  adopted  by  the  FTC  that  apply  to  railroads  would  be  enforced  by  the  ICC. 

The  railroads  oppose  the  extension  of  such  power  to  the  FTC  because  there 
is  no  reason  for  doing  so.  The  Interstate  Commerce  Commission  now  possesses 
a  broad  range  of  authority  over  a  wide  variety  of  activities  and  practices  of  the 
railroads  and  it  uses  them  regularly  and  unhesitatingly.  We  have  no  doubt  the 
kinds  of  activity  that  would  presumably  be  brought  under  the  jurisdiction  of 
the  FTC  by  H.R.  20,  so  far  as  railroads  are  concerned,  are  already  subject  to 
specific  grants  of  authority  to  the  ICC  contained  in  the  Interstate  Commerce  Act. 
A  recent  illustration  of  the  exercise  of  such  power  is  found  in  Ex  Parte  No.  263, 
Rules,  Regulations  and  Practices  of  Regulated  Carriers  with  Respect  to  the 
Processing  of  Loss  and  Damage  Claims,  dated  February  2,  1972.  which  pre- 
scribes rules  and  regulations  applicable  to  procedures  of  the  railroads  (and  other 
carriers)  for  handling  the  loss  and  damage  claims  of  shippers. 

As  a  second  point,  the  enactment  of  H.R.  20  would  create  a  serious  possibility 
that  the  FTC  would  issue  rules  that  would  conflict  with  longstanding  rules 
and  decisions  of  the  Interstate  Commerce  Commission  having  to  do  with  com- 
plex and  intricate  phases  of  the  railroad  business,  as  to  w-hich  the  ICC  has  de- 
veloped a  longstanding  body  of  regulatory  law.  Such  a  change  could  only  be  disi- 
ruptive.  Illustrations  are  ICC  rules  and  precedents  in  the  field  of  railroad  rates 
and  tariffs  and  those  having  to  do  with  such  matters  as  discrimination,  prefer- 
ences, and  the  loug-and-short-haul  clause.  We  are  aware  of  no  factual  justifi- 
cation for  such  a  serious  change  iu  the  regulatory  system  under  which  our  in- 
dustry operates. 

The  following  are  proposed  amendments  to  H.R.  20  which  would  make  it  in- 
applicable to  railroad  common  carriers  regulated  by  the  Interstate  Commerce 
Commission : 

1.  On  line  IS,  page  21,  following  the  word  "corporations",  insert:  "(other 
than  common  carriers  subject  to  Part  I  of  the  Interstate  Commerce  Act)". 

2.  On  line  4,  page  23,  following  the  word  "corporations",  insert:  "(other  than 
common  carriers  subject  to  Part  I  of  the  Interstate  Commerce  Act)". 

3.  On  line  14,  page  22,  following  the  words  "common  carrier"  insert:  "(or  a 
common  carrier  subject  to  Part  I  of  the  Interstate  Commerce  Act)". 

4.  Subparagraph  (P.)  of  paragraph  (5)  of  Section  203,  on  page  23,  should  be 
amended  to  read  as  follows  : 

"(B)   The  Acts  to  regulate  commerce,  by  the  Interstate  Commerce  Commis- 
sion with  respect  to  any  common  carrier  (other  than  a  railroad  common  carrier 
subject  to  Part  I  of  the  Interstate  Commerce  Act  or  a  communications  common 
carrier)  subject  to  those  Acts,". 
We  would  appreciate  adoption  of  the  above  amendments. 
Very  truly  yours, 

Stephen  Ailes, 

President. 
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Menley  &  James  Laboratories, 
Philadelphia,  Pa.,  March  19,  191S. 
Re :  HR  20. 

Hon.  John  E.  Moss, 

(J.tS.  House  of  Representatives,  House  Office  Building, 

Washington,  D.C. 

Dear  Mr.  Moss  :  I  am  writing  you  as  Cliairman  of  the  Commerce  and  Finance 
Subcommittee  uf  tlie  House  Interstate  and  Foreign  Commerce  Committee  con- 
cerning HR  20.  I  u  1  lerstand  liearings  on  tliis  bill  have  been  announced  by  your 
Subcommittee. 

HR  20  contains  a  provision  authorizing  the  FTC  to  write  trade  regulation 
rules  (TRR's)  defining  acts  or  practices  which  are  unfair  or  deceptive  to  con- 
sumers. These  TRR's  would  liave  the  force  and  effect  of  law.  In  our  view  this 
authority  should  be  deleted  from  HR  20. 

Our  central  objection  to  the  TRR  authority  in  HR  20  is  the  overly  broad 
delegation  of  power  that  it  grants  in  the  promulgation  of  legislative  rules.  Under 
this  bill  a  five-man  appointed  commission,  not  directly  accountable  to  the  three 
branches  of  government,  would  be  able  to  legislate  for  our  entire  market  econ- 
omy. When  a  bare  quorum  of  three  are  present,  two  appointed  officials  could 
exercise  this  broad  authority.  The  scope  of  this  authority  is  so  pervasive  as 
to  raise  severe  constitutional  questions  and  would  in  effect  deny  repres-entative 
government  in  a  large  area  of  American  business. 

The  effective  operation  of  the  FTC  does  not  depend  on  this  TRR  authority. 
It  is  more  dependent  on  other  provisions  contained  in  HR  20  such  as  preliminary 
injunction  powers,  the  power  of  the  Commission  to  proceed  on  its  own  in  the 
courts  for  violation  of  Commission  orders,  and  the  extension  of  agency  jurisdic- 
tion to  acts  or  practices  "affecting  commerce."  Tlie  FTC  at  presr-ent  has  authority 
to  issue  TRR's  giving  its  interpretation  to  the  law.  These  are  helpful  guidelines 
to  the  public  and  to  industry  and  they  do  not  abdicate  the  power  of  the  Congress. 

In  our  view  authority  for  the  FTC  to  write  TRR's  with  the  force  and  effect 
of  law  would  be  unwise  and  should  not  be  enacted  by  tlie  Congress. 

I  respectfully  request  that  this  letter  be  made  a  part  of  the  record  of  the  hear- 
ings you  are  conducting  on  HR  20. 
Sincerely, 

Peter  Godfrey,  President.. 


Xatioxal  Association  of  Furniture  Manufacturers,  Inc., 

Chicago,  III.,  April  13, 1973. 

Re  :  H.R.  20  Standards  for  Product  Warranties  ;  and  expanding  the  Federal  Trade- 
Commission  Aet. 
Rf^pres^entative  John  E.  Moss, 

Cliairman.  Stifjcommittce  on  Commerce  and.  Finance,  Committee  on  Interstate 
and  Foreign  Commerce,  House  of  Representatives,  Washington,  D.C. 

Dear  R:-;pp,esentative  Moss  :  The  purpose  of  this  letter  is  to  put  on  record 
^^ith  your  committee  the  position  of  the  National  Association  of  Furniture 
Manufacturers  on  H.R.  20  which  provides  standards  for  written  product  warran- 
ties nnd  which  would  a!so  extend  the  jurisdiction  and  powers  of  the  Federal 
Trade  Commission. 

The  Xatinnal  Association  of  Furniture  Manufacturers  is  an  organization  of 
approximately  350  manufacturing  firms  located  throughout  the  country.  Our 
Association  was  founded  in  1929. 

Currently  household  furniture  sales  are  running  at  an  annual  rate  of  about 
$10  billion  which  indicates  the  extent  to  which  consumers  have  an  interest 
in  a  significant  section  of  the  economy. 

The  position  of  NAFM  on  written  warranties  is  basically  that  warranties 
shoTild  say  what  they  mean  and  mean  what  they  say  in  language  understandable 
to  the  consumer.  On  this  basis  we  are  pleased  to  support  Title  1  of  H.R.  20. 

Witli  re.spect  to  expanded  jurisdiction  for  the  Federal  Trade  Commission 
proposed  in  Title  II  of  H.R.  20.  we  are  in  favor  of  vigorous  action  being  taken 
against  consumer  fraud  and  that  expanded  jurisdiction  of  the  Federal  Trade 
Commission  by  amending  Section  5  of  the  FTC  Act  to  cover  acts  "affecting 
oommerre"'  would  enable  the  FTC  to  reach  those  using  unfair  or  deceptive 
practices  in  trad(\  XAFM  therefore  supports  Section  201   (a)   of  H.R.  20. 
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On  the  proposal  to  expand  FTC  powers  by  authorizing  the  agency  to  issue 
legislative  rules  defining  practices  which  are  unfair  or  deceptive,  under  section 
5  (a),  we  believe  this  would  be  an  abdication  of  reasponsibility  by  Congress 
to  a  regulatory  agency.  For  this  reason  we  are  strongly  opposed  to  Section 
203  H.R.  20,  and  urge  that  it  be  removed  from  the  proposed  legislation. 

We  would  appreciate  this  statement  being  made  part  of  the  record  of  your 

hearings  on  H.R.  20.  We  would  also  like  to  receive  a  copy  of  the  printed  hearing 

record  when  it  is  published. 

Sincerely, 

John  M.  Sxow, 

Executive  Vice  President. 


National  Association  of  Motor  Bus  Owners, 

Washington,  B.C.,  March  30, 1973. 

Hon.  .ToHN  E.  Moss, 

Chairman,  Siihcommittee  on  Commerce  and  Finance,  Committee  07i  Interstate  and 
Foreign  Commerce,  U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  statement  is  tiled  on  behalf  of  the  National  Associa- 
tion of  Motor  Bus  Owners  in  opposition  to  Section  203  of  H.R.  20,  the  Consumer 
Product  Warranties  and  Federal  Trade  Commission  Improvements  Act  of  1973. 
The  intercity  bus  industry  favors  retention  by  the  Interstate  Commerce  Commis- 
sion of  its  jurisdiction  to  control  unfair  competitive  and  deceptive  practices  of 
motor  common  carriers. 

This  Association,  generally  known  as  NAMBO,  is  the  national  trade  associa- 
tion for  the  intercity  bus  industry.  Its  members  include  the  National  Trailways 
Bus  System.  Greyhound  Lines,  and  about  400  carriers  not  affiliated  with  either 
system.  Collectively,  these  carriers  provide  about  90  percent  of  the  intercity 
hus  transportation  in  the  United  States. 

Section  5  of  the  Federal  Trade  Commission  Act  (1.5  U.S.C.  see.  45)  authorizes 
that  Commission  to  prohibit :  "Unfair  methods  of  competition  in  commerce,  and 
unfair  or  deceptive  acts  or  practices  in  commerce  .  .  ."  Paragraph  (a)0>)  of 
Section  5  exempts  "common  carriers  subject  to  the  Acts  to  regulate  com- 
merce .  .  ."  Interstate  motor  common  carriers  of  passengers  are  so  regulated 
by  the  Inter.state  Commerce  Commission. 

'  Section  203  of  H.R.  20  would  repeal  the  exemption  of  regulated  common 
•carriers  with  respect  to  rules  promulgated  by  the  Federal  Trade  Commission 
•defining  with  specificity  acts  or  practices  which  are  unfair  or  deceptive."  The 
imly  limitations  on  the  Commission's  authority  would  be  the  necessity  of  finding 
that  common  carriers  are  "engaged  in  or  likely  to  be  engaged  in  the  practices 
proscribed"  and  obtaining  from  the  Interstate  Commerce  Commission  "formal 
views  as  to  the  need,  substance,  and  form  of  the  proposed  rule." 

E!masculation  of  the  Section  5(a)  (6)  exemption  is  unnecessary;  would  result 
in  overlapping  jurisdiction  by  two  Federal  regulatory  agencies  ;  and  would  create 
Tinnecessary  confusion  and  litigation  expenses  for  motor  common  carriers  of 
pas.cengers. 

Concurrent  jurisdiction  of  the  Federal  Trade  Commission  is  totally  unnecessary 
because  the  Interstate  Commerce  Commission  has  been  diligent  in  prescribing 
rules  to  protect  passengers  and  shippers  against  the  unfair  practices  of  carriers. 
For  example,  the  Commission  has  issued  detailed  regulations  on  the  processing 
■of  loss  and  damage  claims.  Ex  Parte  No.  263,  Loss  and  Damage  Claims.  .340 
I.C.C.  515  (1972).  The  Commission  has  published  rules  which  prohibit  racial 
discrimination  in  the  operations  of  interstate  common  carriers  of  passengers.  49 
CFR  Part  1055.  Regulations  of  the  Commission  proliibit  discriminatory  pricing 
practices  in  the  performance  of  charter  service.  49  CFR  Part  10.54.  In  Docket  No. 
MC-C-6829,  the  Commission  is  considering  the  issuance  of  rules  on  baggage  check- 
ing practices  and  procedures. 

Ovex'lapping  jurisdiction  is  not  only  unnecessary  but  would  result  in  intolerable 
corifusion.  On  many  occasions,  carriers  would  not  know  which  Commission's  reg- 
ulations governed  a  particular  act  or  practice. 

Another  disturbing  possibility  is  that  H.R.  20  may  delegate  to  the  Federal 
Trade  Commission  power  to  repeal  important  jirovisions  of  the  Interstate  Com- 
merce Act.  For  example,  the  Commission  could  issue  rules  prohibiting  for  busi- 
ness generally  pooling  practices  and  consultation  on  pricing.  Apparently,  such 
regulations  could  be  applied  to  common  carriers  even  though  pooling  arrange- 
ments and  collective  ratemaking  are  permitted  under  certain  circumstances  by 
Sections  5(1)  and  5a,  respectively,  of  the  Interstate  Commerce  Act. 
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Finally,  H.R.  20  as  a  practical  matter  would  deny  to  regulated  common  carriers 
an  opportunity  to  be  heard  on  rules  proposed  by  the  Federal  Trade  Commission. 
Hearings  on  rules  proposed  by  the  Commission  would  be  concluded  before  it  was 
known  whether  the  rules  would  be  applied  to  carriers  regulated  under  the  Inter- 
state Commerce  Act. 

If  there  is  any  substantial  reason  to  believe  the  Interstate  Commerce  Com- 
mission is  not  adequately  protecting  shippers,  passengers,  or  other  carriers 
against  the  unfair  practices  of  carriers,  the  Congress  might  consider  divesting 
the  Commission  of  its  jurisdiction.  Under  no  circumstances,  however,  should  the 
surface  transportation  industry  be  subjected  to  a  scheme  of  vague  and  overlapping 
regulation. 

Sincerely  yours, 

James  T.  Corcoran. 
Director,  Legislative  Affairs. 

National  Retail  Merchants  Association. 

New  York,  N.Y.,  April  16, 1973. 
Re:  H.R.  20. 

Hon.  John  E.  Moss,  Chairman, 

Committee  on  Interstate  and  Foreign  Commerce,  House  of  Representatives, 
Washington,  D.G. 

Dear  Sir  :  This  letter  embodies  the  comments  of  the  National  Retail  Mer- 
chants Association  ("NRIMA")  upon  H.R.  20,  the  proposed  Consumer  Product 
Warranties  and  Federal  Trade  Commission  Improvements  Act  of  1973  (the 
"Bill"),  introduced  by  Representative  Moss  on  January  3, 1973. 

NRMA  is  a  voluntary  trade  association  composed  of  approximately  2,600  de- 
partment and  specialty  store  retailers,  operating  some  26,000  retail  outlets  of  all 
sizes,  with  an  aggregate  volume  in  excess  of  $50  billion.  With  regard  to  Title  I 
of  the  Bill,  NRMA's  interest  stems  from  the  fact  that  NRMA  memliers  sell  nu- 
merous items  covered  by  manufacturers'  v.arranties  and  many  members  provide 
their  own  product  warranties  directly  to  the  consumer.  The  Association's  in- 
terest in  Title  II  is  predicated  upon  the  fact  that  the  broad  additional  powers 
which  would  be  conferred  upon  the  Federal  Trade  Commission — especially  the 
power  to  promulgate  legislative  rules — could  have  a  substantial  effect  on  almost 
every  area  of  retail  merchandising. 

NRMA  is  in  accord  with  the  basic  objectives  of  Title  I  of  the  Bill  and  supports 
the  codification  of  disclosure  standards  applicable  to  product  warranties.  How- 
ever, NRMA  believes  that  Title  I  should  be  modified  in  certain  respects  to  ensure 
that  the  Bill,  while  accomplishing  its  objectives,  will  do  so  in  an  equitable  man- 
ner, without  disrupting  fair  competition. 

As  to  Title  II,  NRMA  believes  that  a  major  policy  issue  is  raised  by  the  pro- 
posed grant  of  wide-sweeping  authority  to  the  FTC  to  issue  legislative  rules.  For 
this  reason,  NRMA  believes  that  the  two  titles  which  comprise  H.R.  20  should  be 
the  subject  of  separate  legislative  action  so  that  the  highly  important  subject 
areas  with  which  each  is  concerned  can  be  considered  independently,  and  the 
enactment  of  Title  I,  with  the  appropriate  amendments,  would  not  need  to  be 
delayed. 

TITLE   I — CONSUMER  PRODUCT   WARRANTIES 

A.  Definition  of  Consnmer 

Section  101(3)  defines  the  term  "consumer"  to  include  "any  person  to  whom 
such  product  is  transferred  during  the  lifetime  of  a  warranty  applicable  to  the 
product."  This  definition,  when  read  in  conjunction  with  the  operative  provisions 
of  the  Bill,  could  be  construed  to  preclude  the  warrantor  from  granting  a  war- 
ranty only  to  specified  persons,  e.g.,  original  purchasers  or  non-commercial  users. 
Such  a  construction  would  operate  in  direct  conflict  with  well  established  con- 
cepts under  state  laws  which  specifically  permit  warrantors  to  establish  a 
sound  basis  for  determining  the  extent  of  their  obligations  and  liabilities. 

B.  Extension  to  Non-Written  Express  and  Implied  Warranties 

As  previously  noted,  NRMA  is  in  full  accord  with  the  objective  of  Title  I  to 
improve  consumer  understanding  of  written  warranties  through  the  establish- 
ment of  disclosure  requirements.  However,  Section  110  of  the  Bill  would  operate 
to  extend  coverage  to  express  warranties  other  than  those  made  in  writing,  and 
to  implied  warranties — subjects  upon  which  the  remainder  of  the  Bill  does 
not  focus. 
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Section  110(f)  adopts  the  Uniform  Commercial  Code  definition  of  "express 
warranty",  which  includes  any  representation — written  or  otherwise — made  to 
the  consumer  w^hich  becomes  part  of  the  "basis  of  the  bargain."  This  language 
would  serve  to  create  a  federal  cause  of  action  arising  out  of  all  advertising 
representations,  including  oral  statements,  made  in  connection  with  the  sale 
of  a  product.  The  complex  subject  of  regulating  advertising  representations 
other  than  written  warranties  is  a  totally  separate  subject  area  which  should 
not  be  subsumed  in  this  Bill. 

Title  I  would  require  full  written  disclosure  of  all  warranty  terms,  and  per- 
mitting private  remedies  for  breach  of  these  requirements  would  be  proper. 
However,  the  Bill  contains  no  substantive  or  disclosure  standards  for  other  ad- 
vertising representations.  This  being  the  case,  the  creation  in  this  Bill  of  a  federal 
cause  of  action  in  connection  with  all  advertising  representations  relied  upon  by- 
consumers  when  they  purchase  products  is  totally  inappropriate.  It  would  place 
warrantors  in  the  untenable  position  of  never  knowing  when  or  under  what 
circumstances  an  advertisement  or  conversations  with  potential  customers  could 
result  in  protracted  class-action  litigation — despite  the  fact  that  full  warranty 
disclosure  had  been  made. 

These  far-reaching  effects  should  not  be  lightly  disregarded  and,  if  further 
federal  regulation  of  advertising  and  oral  affirmations  or  claims  is  deemed 
necessary,  such  regulation  should  be  accomplished  through  a  separate  legislative 
proposal  clearly  outlining  the  subject  practices  and  the  advertisers  "obliga- 
tions" created  by  such  practices  and  specifying  an  appropriate  system  of  controls. 

Thus,  the  private  remedy  portion  of  Section  110  should  be  revised  to  apply 
only  to  warranties  in  writing  against  defects  or  malfunctions.  Similarly,  Section 
110(c)  which  would  permit  the  Attorney  General  or  the  FTC  to  bring  an  action 
in  federal  court  to  enjoin  a  supplier  from  making  a  "deceptive"  warranty  has 
no  place  in  this  Bill  and  should  be  deleted. 

C.  Procedures 

Section  102(a)  (8)  suggests  that  informal  dispute  settlement  procedures  may 
be  established  by  warrantors,  in  which  case  they  may  be  disclosed  to  consumers 
in  written  warranties,  pursuant  to  a  Federal  Trade  Commission  rule.  However, 
Section  110  of  the  Bill  does  not  specify  that  consumers  must  avail  themselves 
of  informal  settlement  procedures  to  resolve  disputes  which  may  arise  in 
connection  with  warranty  obligations. 

The  utilization  of  informal  settlement  procedures  to  settle  claims  against 
v.-arrantors  would  in  many  instances  efiiciently  settle  a  warranty  dispute  in  a 
manner  which  is  satisfactory  to  all  concerned.  Further,  informal  mechanisms 
would  alleviate  tremendous  time  and  financial  burdens  which  would  otherwise 
be  placed  upon  the  courts  and  warrantors  as  well  as  consumers.  This  Bill,  like 
S.  356,  should  require  consumers  to  use  available  informal  settlement  pro- 
cedures— before  resorting  to  court  action. 

D.  Jurisdictional  Qualifications  for  the  Institution  of  Private  Actions 
Section  110(e)  of  the  Bill  would  permit  the  $10,000  jurisdictional  amount  for 

bringing  private  actions  in  Federal  District  Court  to  be  computed  on  the  basis 
of  all  claims  to  be  determined  in  the  suit,  provided  that  each  such  claim  exceeds 
the  sum  or  value  of  $25. 

At  present,  claims  cannot  be  aggregated  to  satisfy  federal  jurisdictional  re- 
quirements. Snyder  v.  Harris,  394  U.S.  332  (1069).  Section  110(e)  of  the  Bill 
would  reverse  this  policy.  The  reasons  for  not  permitting  the  aggregation  of 
claims  are  legion  and  have  been  discussed  at  great  length  in  connection  -^ith 
separate  legislative  proposals  specifically  dealing  with  the  issue  of  whether 
class  actions  for  minor,  individual  claims  should  be  maintainable  in  federal 
courts.  NRMA  believes  that  federal  class  actions  are  inappropriate — particularly 
in  the  context  of  this  Bill.  S.  356  did  not  allow  aggregation  of  minor  claims,  but 
specified  that  the  jurisdictional  requirements  of  28  U.S.C.  §  1331  must  be  met 
by  each  individual  claimant.  NRMA  believes  that  H.R.  20  should  be  amended 
to  conform  to  S.  356  in  this  regard. 

TITLE   II — FEDERAL   TEADE   COMMISSION   IMPROVEMENTS 

NRMA,  in  commenting  upon  S.  356,  has  fully  noted  its  objections  and  con- 
cerns regarding  the  grant  of  extensive  additional  authority  to  the  FTC,  which 
could  operate  to  transform  the  Commission  into  a  government  prosecutor,  and 
in  this  manner  erode  the  ability   of  the  FTC  to  perform  the  important  reg- 
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ulatory  duties  assigned  to  it  by  Congress.  Thus,  NRMA  believes  that,  to  the 
extent  that  Title  II  does  not  contain  provisions  granting  the  Federal  Trade 
Commission  the  power  to  redress  consumer  injury,  this  Bill  is  superior  to  S. 
356.  However,  NRMA  believes  that  certain  areas  of  additional  authority  granted 
to  the  Commission  by  Title  II  of  this  Bill  should  be  re-examined  by  the  Com- 
mittee. 

A.  Federal  Trade  Commission  Rulemaking  Authority 

NRMA  questions  the  soundness  of  a  delegation  by  Congress  to  any  agency 
of  plenary  authority  to  fashion  legally  binding  rules  defining  any  act  or  prac- 
tice which  is  unfair  or  deceptive  to  consumers.  Rulemaking  is  certainly  ap- 
propriate within  definable  limits  (such  as  the  limited  subject  areas  regulated 
by  other  administrative  agencies — e.g.,  transportation  or  communications,  iu 
which  the  participants  are  often  public  utilities).  But  perhaps  only  Congress 
should  have  legislative  responsibility  to  evaluate  competing  social  interests 
and  points  of  view  in  connection  with  the  plethora  of  matters  which  could 
conceivably  be  considered  to  be  unfair  or  deceptive  to  consumers.  Accordingly, 
NRMA  opposes  the  grant  of  rulemaking  authority  to  the  FTC  as  would  result 
from  this  Bill. 

If  the  Commission  is  to  be  granted  authority  to  promulgate  legislative  rules, 
procedural  safeguards  are  essential.  Specifically,  no  rule  should  be  issued  with- 
out a  hearing  at  which  the  evidence  upon  which  a  rule  is  to  be  based  could  be 
cross-examined.  This  concept  was  fully  recognized  by  the  Senate  last  session 
when  it  passed  S.  986,  a  bill  which  did  contain  a  provision  granting  legislative 
rulemaking  authority  to  the  Federal  Trade  Commission.  The  absolute  need 
for  cross-examination  in  connection  with  the  adoption  of  legislative  rules  by 
the  Commission  was  supported  by  FTC  Chairman  Lewis  A.  Engman  in  liis 
response  to  a  question  propounded  by  the  Senate  Commerce  Committee  at  Mr. 
Engman's  confirmation  hearing.  At  that  time,  Mr.  Engman  stated  : 

"It  is  my  understanding  that  unlimited  cross-examination  has  created  un- 
desirable delay  in  rule-making  proceedings  at  some  federal  agencies.  It  is  es- 
sential, however,  that  due  process  be  accorded  all  parties  in  such  proeeetlings, 
and  the  opportunity  for  legitimate  cross-examination  is  one  element  of  a  fair 
hearing." 

This  Bill  would  leave  the  availability  of  the  opportunity  for  cross-examina- 
tion to  the  total  discretion  of  the  Commission.  Partieularly  because  the  power 
to  issue  legislative  rules  would  be  of  virtually  unlimited  scope,  the  opportunity 
for  cross-examination  must  be  preserved. 

B.  Interlocutory  Injunctions 

Section  204  would  grant  the  Commission  the  power  to  seek  interlocutory  in- 
jimctive  relief  in  district  courts  to  restrain  acts  or  practices  unfair  or  deceptive 
to  a  consumer  and  violative  of  Section  5  of  the  Federal  Trade  Commission 
Act — a  power  which  NRMA  does  not  oppo.^^e.  However,  in  fairness  to  respondents, 
NRMA  suggests  that,  whenever  the  Commission  is  prepared  to  make  the  show- 
ing of  reasonable  probability  of  success  necessary  to  obtain  a  preliminary  in- 
junction, it  should  simultaneously  be  required  to  issue  a  complaint  defining  the 
issues  on  which  it  hopes  to  succeed.  Such  a  requirement  would  not  be  burdensome 
on  the  Commission,  would  assist  the  Court  in  evaluating  the  merits  of  the 
request  for  injunctive  relief,  and  would  provide  a  respondent  with  some  def- 
inition of  the  Commission'  allegations. 

NRMA  appreciates  the  opportunity  afforded  to  it  to  comment  on  the  Bill 
and  trusts  that  these  comments  will  be  helpful  to  the  Committee. 
Respectfully, 

James  R.  Williams,  President. 


Pfizer,  Inc., 
Xrtv  York,  N.Y.,  March  21.  1973. 
Hon.  .John  E.  Moss, 

Chairman,  Snhcommittee  on  Commerce  and  Finance  of  the  Interstate  and  For- 
eign Commerce  Committee,  U.S.  House  of  Representatives,  Washington,  B.C. 
Deak  Congressman  Moss  :  Section  20.3  of  title  II  of  H.R.  20  contains  provisions 
to  empower  the  Federal  Trade  Commission  to  promulgate  substantive  "rules" 
(trade  regulation  rules),  which  would  have  the  legal  force  and  effect  of  a 
congressional  enactment.  In  effect,  the  Commission,  an  appointed  body  of  five  offi- 
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cials,  would  be  given  the  ix)\Yer  to  legislate  as  to  a  wide  range  of  business  activity 
when  it  determines  a  practice  to  be  "unfair"  to  consumers.  Thus,  H.R.  20  essen- 
tially proposes  a  delegation  by  Congress  of  its  own  legislative  power  to  the 
Commission.  We  urge  that  the  members  of  the  subcommittee  reject  section  203 
of  this  bill. 

We  submit  the  following  brief  arguments  in  further  support  of  our  opposition 
to  the  trade  regulation  rule  authority  as  it  has  been  proposed  in  section  203 : 

1.  As  stated  above,  the  proposed  trade  regulation  rule  authority  would  bestow 
upon  a  small  body  of  appointed  American  business  practices.  The  regulatory 
reach  of  the  Commission  extends  to  the  entire  market  economy.  We  submit  that 
it  is  inappropriate  and  unwise  for  Congress  to  repose  substantive  rulemaking 
ix)wers  in  a  Commission  with  such  a  wide  range  of  authority,  as  contrasted  to 
other  agencies,  such  as  the  ICC,  FPC,  and  SEC,  the  regulatory  powers  of  which 
focus  on  specific  sectors  of  economic  activity. 

It  may  be  further  observed  that  the  proposed  delegation  of  trade  regulation 
rule  authority  is  somewhat  comparable  to  the  National  Industry  Recovery  Act's 
authorization  of  the  N.R.A.  Codes.  That  legislation,  which  authorized  the  execu- 
tive branch  to  promulgate  legally  binding  "codes  of  fair  competition,"  was  held 
to  be  unconstitutionally  broad  by  the  U.S.  Supreme  Court  in  the  famous  1935 
Schecter  Poultry  decision.  It  would  appear  that  if  authorization  to  determine, 
by  binding  rules,  what  is  "fair"  competition  is  an  unconstitutionally  broad  stand- 
ard, then  similar  authority  to  determine  what  practices  are  "unfair"  to  con- 
sumers, should  similarly  be  considered  unconstitutionally  broad. 

2.  The  trade  regulation  rule  authority  is  unnecessary  to,  and  may  detract  from, 
the  effectiveness  of  the  FTC  to  fairly  regulate  and  protect  the  interests  of  con- 
sumers and  businesses  alike.  The  trade  regulation  rule  approach  would  repre- 
sent a  serious  threat  to  the  effective  regulation  of  commercial  activity  in  our 
evei'-changing  private  enterprise  system.  It  was  in  recognition  of  the  dynamic 
nature  of  American  business  that  Congress  developed  and  has  deliberately  pre- 
served the  flexible  language  of  section  5  of  the  Federal  Trade  Commission  Act. 
It  provides  a  flexible  but  efficient  means  of  regulating  business  conduct.  Under 
the  trade  regulation  rule  approach,  the  Agency  would  tend  to  concentrate  on 
regulation  through  rulemaking,  since  it  is  easier  administratively  than  case- 
by-case  adjudication.  A  not  unlikely  result  would  be  an  eventual  proliferation 
of  rules  covering  a  wide  scope  of  business  practices  in  the  most  detailed  respects. 

Thus,  regulation  under  the  broad,  flexible  language  of  section  5.  adaptable  to 
an  ever-new  and  changing  economy,  would  be  replaced  by  a  system  of  rigid,  de- 
tailed codes  of  trade  regulation  "law." 

3.  The  proposed  trade  regulation  rule  legislation  does  not,  and  as  a  practical 
matter  probably  cannot,  afford  full  procedural  due  process  safeguards. 

The  draftsmen  of  the  trade  regulation  rule  bill  have  inserted  several  pro- 
visions designed  to  cure  procedural  due  process  deficiencies  in  the  proposed  rule- 
making process.  Interested  persons  would  be  given  opportunity  to  submit  written 
comments  and  objections  to  a  formal  rule  proposed  by  the  Commission.  Limited 
rights  to  present  oral  testimony  and  to  cross-examine  witnesses  at  a  hearing  are 
included.  There  is  a  right  to  judicial  review. 

Nevertheless,  the  opportunity,  afforded  in  an  adjudicative  proceeding,  to 
construct  an  adequate  record  through  discovery,  subpenas,  presentation  of  rebut- 
tal evidence,  and  full  cross-examination,  would  be  lacking  in  the  proiiosed  trade 
regulation  rule  proceeding.  It  also  appears  that  the  right  to  judicial  review  must 
he  exercised  directly  following  promulgation  of  the  rule.  A  person  subsequently 
accused  of  violation  of  a  rule  would  be  precluded  from  questioning  its  validity — 
that,  is  arguing  that  the  practice  in  question  was  in  fact  not  "unfair,"  etc.  Nor 
would  it  avail  him  to  argue  that  he  had  not  had  an  opportunity  to  participate 
in  the  rulemaking  proceeding,  or  that  the  application  of  tlie  rule  to  the  peculiar 
facts  of  his  situation  were  never  considered  during  the  rulemaking  proceeding 
or  in  the  px'escribed  judicial  review  which  may  have  been  obtained  by  another 
party. 

We  raise  no  objection  to  H.R.  5021. 

We  very  much  appreciate  the  opportunity  to  bring  these  views  to  the  atten- 
tion of  the  subcommittee,  and  we  respectfully  request  that  this  letter  be  made 
a  part  of  the  record  of  the  hearings  on  these  bills. 

Sincerely  yours, 

Charles  F.  Hagan, 
Assistant  General  Counsel. 
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Rhodes,  Hogue  &  Boss, 

Washington,  D.C.,  March  29, 1973. 

Chairman  John  Moss, 

■Committee  on  Interstate  and  Foreign  Cotnmerce, 

Suhcommittee  on  Commerce  and  Finance, 

U.S.  House  of  Representat Ives, 

Washington,  D.C. 

Dear  Mr.  CHAiRsrAiv :  Our  firm  represents  the  Specialty  Equipment  Manufac- 
turers Association  (SEMA),  a  trade  group  of  independent  automotive  parts 
manufacturers  and  distril)utors.  We  are  in  support  of  vSec.  102(c)  of  H.R.  20, 
new  before  your  committee  and  see  this  section  as  a  potential  relief  from  anti- 
competitive warranty  practices  in  the  automotive  industry.  In  addition  to  sup- 
porting this  language,  it  is  our  liope  that  supporting  reference  is  made  to  the 
section  to  clearly  demonstrate  its  applicaldlity  to  automotive  warranties. 

The  practices  that  we  are  concerned  aliout  occur  primarily  where  motor  vehicle 
manufacturers  provide  warranties  to  the  consumer  and  require,  either  in  the 
Avarranty  or  through  representations  at  their  franchised  dealers,  that  the  con- 
sumer must  use  the  manufacturers'  products  installed  by  a  franchised  dealer  in 
order  to  retain  warranty  coverage.  This  practice  runs  counter  to  the  consumers' 
interest  in  selecting  equivalent  products  at  cost  savings  by  shopping  for  eco- 
nomical parts  and  service  work.  Both  FTC  and  the  Anti-Trust  Division  of  the 
Justice  Department  have  investigated  these  practices  over  the  past  several  years, 
and  liave  noted  the  problem,  but  failed  to  take  effective  remedial  action. 

The  practice  of  i-etaining  control  over  service  work  performed  on  vehicles 
Tia  the  mechanism  of  warranty  has  been  applied  by  motor  vehicle  manufacturers 
to  their  required  warranty  for  compliance  with  emissions  regulations  as  required 
by  42  use  1857f-5(a),  (b).^  Of  particular  concern  is  the  requirement  of  §  1857f- 
5(1))  (2)  (A)  where  the  warranty  for  the  useful  life  of  the  vehicle  (5  years  or 
50,000  miles)  is  conditioned  on  the  vehicle  being  maintained  and  operated  in 
accordance  with  instructions  under  subsection  (c)  (3),  which  states: 

"(3)  The  manufacturer  sliall  furnish  with  each  new  motor  vehicle  or 
motor  vehicle  engine  such  written  instructions  for  the  maintenance  and  use 
of  the  vehicle  or  engine  by  the  ultimate  purchaser  as  may  be  reasonable 
and  necessary  to  assure  the  proper  functioning  of  emission  control  devices 
and  systems.  *    *  * 


1  §  lS57-5a.  Compliance  bv  vehicles  and  ensrines  in  actual  use — Warranty  _ 

(a)  Effective  with  respect  to  vehicles  and  enciaes  manufactured  in  model  years  begin- 
nin"  more  than  60  days  after  December  31,  1970,  the  manufacturer  of  each  new  motor 
vehicle  and  new  motor  vehicle  engine  shall  warrant  to  the  ultimate  purchaser  and  each 
subsequent  purchaser  that  such  vehicle  or  engine  is  (1)  designed,  built,  and  equipped  so 
as  to  conform  at  the  time  of  sale  with  applicable  regulations  under  section  1857f-l  of  this 
title  and  (2)  free  from  defects  in  materials  and  workmanship  which  cause  such  vehicle  or 
•engine  to  fail  to  conform  with  applicable  regulations  for  its  useful  life  (as  determined 
under  section  lS57f-l(d)  of  this  title.) 

Testing  Methods  and  Procedures 

(b)  If  the  Administrator  determines  that  fi)  there  are  available  testing  methods  and 
procedures  to  ascertain  whether.  v.'hen  in  actual  use  throughout  its  useful  life  (as  deter- 
mined under  section  ]S57f-l(d)  of  this  title),  each  vehicle  and  engine  to  which  regula- 
tions under  section  lS.57f-l  of  this  title  apply  complies  with  the  emission  standards  of 
such  regulations,  (ii)  such  methods  and  procedures  are  in  accordance  with  good  engineer- 
ing practices,  and  (iii)  such  methods  and  procedures  are  reasonably  capable  of  being  corre- 
lated with  tests  conducted  under  section  lS.j7f-5(a)  (1)  of  this  title,  then— 

(1)  he  shall  establish  such  methods  and  procedures  by  regulation,  and 

(2)  at  such  time  as  he  determines  that  inspection  facilities  or  equipment  are  available 
for  purposes  of  carrying  out  testing  methods  and  procedures  established  under  paragraph 
(1),  he  shall  prescribe  regulations  which  shall  require  manufacturers  to  warrant  the 
emission  control  device  or  svstem  of  each  new  motor  vehicle  or  new  motor  vehicle  engine 
to  which  a  regulation  under  section  18.57f-l  of  this  title  applies  and  which  is  manufactured 
in  a  model  vear  beginning  after  the  Administrator  first  prescribes  warranty  regulations 
under  this  paragraph  (2).  The  v/arranty  under  such  regulations  shall  run  to  the  ultimate 
purchaser  and  each  subsequent  purchaser  and  shall  provide  that  if — 

(A)  the  vehicle  or  engine  is  maintained  and  operated  in  accordance  with  instructions 
under  subsection  (c)  (3)  of  this  section, 

(B)  it  fails  to  conform  at  any  time  during  its  useful  life  (as  determined  under  section 
1857f-l(d)  of  this  title)  to  the  regulations  prescribed  under  section  lS57f-l  of  this  title, 
and 

(C)  such  nonconformity  results  in  the  ultimate  purchaser  (or  any  subsequent  pur- 
chaser) of  such  vehicle  or' engine  having  to  bear  any  penalty  or  other  sanction  (including 
the  denial  of  the  right  to  use  such  vehicle  or  engine)  under  State  or  Federal  law, 

then  such  manufacturer  shall  remedy  such  nonconformity  under  such  warranty  with  the 
cost  thereof  to  be  borne  by  the  manufacturer. 
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EPA  has  by  regulation  required  vehicle  manufacturers  to  submit  their  instruc- 
tions to  EPA  prior  to  issuance  for  a  determination  that  they  are  reasonable  and 
necessary.  Nonetheless,  statements  have  been  made  to  consumers  in  warranty 
documents  that  to  protect  emission  warranties,  the  consumer  must  use  tlie  manu- 
facturer's parts  as  instructed  and  obtain  emission  related  service  and  mainte- 
nance work  at  franchised  dealers.  Documentation  of  such  statement  has  previ- 
ously been  supplied  to  the  Senate  Public  Works  Committee  Staff. 

The  independent  service  industry  has  reason  to  believe  that  the  authority  to 
require  service  and  maintenance  at  specified  times  by  tlie  vehicle  manufacturer, 
will  be  abused  and  contorted  into  a  means  for  tying-in  service  work.  The  intent 
of  the  Clean  Air  Act  does  not  appear  to  justify  the  conclusion  that  service  and 
maintenance  work  on  emission  systems  be  performed  exclusively  by  franchised 
avitomotive  car  dealers.  The  intent  of  the  Act  is  to  assure  that  vehicles  will  not 
deteriorate  from  a  set  level  of  emissions.  It  is  consistent  witli  tiris  purpose  to 
provide  for  the  use  of  independently  manufactured  parts  of  equivalent  perform- 
ance. There  is  a  duty,  pursuant  to  §  1857f-C(3),  on  the  vehicle  manufacturers 
to  provide  sufficient  maintenance  and  service  information  to  assure  the  proper 
functioning  of  emissions  control  devices  as  systems.  With  such  data,  equivalently 
performing  parts  can  be  used  in  engines  witliout  loss  of  emission  system  efficiency. 

To  clarify  the  applicability  of  H.R.  20.  Sec.  102(3),  where  conditioning  of 
warranty  on  the  use  of  articles  or  service  by  brand,  trade,  or  corporate  name  is 
prohibited,  we  suggest  that  the  Committee  make  special  note  in  the  legislative 
historv  of  this  bill  that  this  section  controls  the  warranty  provisions  of  the 
Clean  Air  Amendments  of  1970,  PL  01-601,  Section  207. 
Very  truly  yours, 

Dat.k  Ccjrtis  Hogue. 


MOUKISON,    FOERSTER,    HOLI.OWAY,    Cj.INTON  &  Cl-ARK, 

San  Francisco,  March  30,  1973. 
He :  H.R.  20,  Federal  Trade  Commission  Improvements  Act,  Title  II 
Committee  on  Interstate  and  Foreign  Comlterce, 
Rayf)urn  House  Office  Bu'dd'mg, 
Washinffton,  D.C. 

Gentlemen  :  We  act  as  legal  counsel  to  Western  States  Baidvcard  Association 
<''WSBA"),  a  nonprofit  organization  having  a  membership  of  more  tlian  200 
hanks  in  seven  Western  states,  each  one  of  which  operates  one  or  more  phases 
•of  a  Master  Cliarge  bank  card  program.  During  fiscal  year  1071-10(2,  the  mem- 
ber banks  of  WSBA  had  contractual  relationships  with  approximately  375,000 
merchants  and  4.2  million  cardholders,  representing  2.2  million  Master  Cbarge 
accounts,  and  processed  items  totaling  more  than  .$1  billion.  On  behalf  of  WSBA, 
we  submit  the  followiiig  comments  relating  to  H.R.  20,  the  "Consumer  Product 
Warranties  and  Federal  Trade  Commission  Improvements  Act,"  and  ask  that 
you  include  these  comments  as  part  of  the  written  record  being  compiled  during 
tlie  current  hearings  concerning  this  proposed  legislation. 

We  strongly  suggest  that  Section  20.3  of  Title  II  of  H.R.  20,  which  delegates 
to  the  Federal  Trade  Commission  the  power  to  enact  substantive,  or  legislative, 
rules  be  deleted  from  the  bill.  Our  objection  to  this  proposed  provision  is  two- 
fold. First,  the  substantive  rulemaking  power  contemplated  by  Section  203  should 
not  be  delegated  by  Congress  to  any  administrative  agency.  Second,  even  if  a  less 
broad  authority  to  create  legislative  rules  were  to  be  delegated,  it  should,  inso- 
far as  the  banking  industry  is  concerned,  be  granted  to  those  banking  regulatory 
agencies  that  have  developed  the  necessary  expertise  with  respect  to  banking 
practices,  rather  than  to  the  FTC.  which  lacks  that  expertise. 

1.    nature    and    scope    of    legislative    rulemaking    authority    granted  by 

title   II 

The  proposed  legislation  is  directly  antithetical  to  principles  of  representative 
government  and  administrative  law,  as  that  body  of  law  has  developed  in  the 
United  States.  The  function  of  administrative  agencies  is  to  assist  the  executive 
branch  of  government  in  executing  policies  established  by  Congress.  The  proper 
role  of  agencies  was  described  indirectly  by  Professor  Davis  in  noting  the  func- 
tions ill-suited  for  legislatures : 

"A  legislative  body  is  at  its  best  in  determining  the  direction  of  major  policy, 
and  in  checking  and  supervising  administration.  It  is  ill-suited  for  handling 
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masses  of  detail,  or  for  applying  to  shifting  and  continuing  problems  the  ideas 
supplied  by  scientists  or  other  professional  advisers."  Davis,  1  Administrative 
Law  Treatise,  §  1.05,  at  p.  37  (1958) . 

We  agree  \\'ith  Professor  Davis's  thesis  that  Congress  should  establish  major 
policv  and,  if  necessary,  direct  an  administrative  agency  to  execute  that  policy 
and  iiandle  the  details  involved  in  applying  the  policy  in  specific  circumstances.. 
Such  a  delegation  to  an  administrative  agency  may  properly  involve  a  grant  of 
rulemaking  authority,  where  necessary  to  enable  the  agency  to  perform  its.  ad- 
ministrative duties.  In  the  instant  case,  the  central  issue  is  which  branch  of  our 
government  should  determine  what  business  practices  are  "unfair"  or  "deceptive." 
The  determination  of  what  is  "fair"  or  "deceptive"  in  the  inlinity  of  relationships 
and  transactions  between  business  and  consumers  can  involve  nothing  but  the 
broadest  social  and  political  judgments.  These  are  precisely  the  determinations 
of  "the  direction  of  major  policy"  that  should  be  reserved  for  the  legislative 
branch.  Thev  do  not  involve  handling  "masses  of  detail"  or  the  application  of 
complex  technology.  Thus,  delegation  of  this  legisUitive  function  to  the  Federal 
Trade  Commission  would  represent  an  unprecedented  abdication  of  Congres- 
sional function,  power  and  responsibility. 

The  authority  proposed  to  be  vested  in  the  FTC  is  so  open-ended  that  it  may 
extend  to  virtually  any  and  every  trade  practice  in  every  industry  in  the 
countrv — including"  price,  product  design,  production  and  manufacturing  stand- 
ards, packaging,  advertising,  sales  and  distribution.  There  will  be  no  necessity 
for  Congressional  consideration  of  such  issues  as  the  establishment  of  fair  bill- 
ing practices,  safety  standards  for  children's  toys,  or  environmental  standards, 
since  responsibilitvfor  such  issues  will  be  arrogated  by  tlie  Federal  Trade  Com- 
mission. Indeed,  Title  I  of  the  Federal  Trade  Commission  Improvements  Act 
itself,  which  concerns  warranties  of  consumer  goods,  would  seem  superfluous  if 
Section  203  of  Title  II  were  adopted  in  its  present  form,  because  tlie  Commission 
could  enact  legislative  rules  having  the  force  of  law  covering  that  subject  matter. 
If  Congress  does  not  intend  improperly  to  abandon  the  consumer  protection 
field  entirelv.  then  the  overlap  between  its  responsibility  and  that  of  the  FTC 
may  lead  to  confusion  and  embnrrassing  conflicts.  Even  more  critieal  thnn 
mere  conflict,  the  determination  of  what  is  "unfair"  by  the  Commis-sion  may 
not  be  a  reflection  of  what  is  best  for  consumers  or  business,  particularly  to 
the  extent  that  our  government  attempts  to  impose  laws,  and  thereby  dictate  what 
is  to  l>e  considered  "best,"  only  after  a  majority  consensus  expressed  through 
elected  representatives. 

Under  proposed  Section  203,  tlie  will  of  the  people  can  be  thwarted  by  five 
I  Commissioners  and  n  staff  as  to  major  social  issues.  The  reality  of  this  threat  is 
illustrated  by  the  recent  experience  concerning  the  holder  in  due  course,  or 
preservation  of  consumer  defenses,  doctrine.  Last  year,  the  Senate  considered 
and  rejected  a  provision  of  the  Fair  Credit  Billing  Act  (S.  652)  abrogating  that 
doctrine  with  respect  to  bank  cards.  Shortly  after  the  Senate  made  that  determi- 
natinn.  the  FTC  proposed  a  rule  abolishing  the  holder  in  due  course  doctrine  that 
specifically  included  hank  cards,  without  even  including  certain  compromise 
features  that  were  contained  in  the  proposal  considered  and  rejected  by  the- 
Senate.  which  would  have  mitigated  the  adverse  effects  of  the  proposal.  Instead 
of  implementing  Congressional  policy,  the  FTC  apparently  acted  in  defiance  of 
such  policy.  If  this  experience  is  an  indicator  of  what  is  to  follow,  it  would 
appear  that  Congress  would  be  unab'e  to  have  its  will  implemented,  except  by 
passina-  a  statute  expressly  prohibiting  FTC  interference  in  a  specific  area.  Mere 
rejection  of  proposed  legislation  as  unsatisfactory  or  contrary  to  the  public  good 
would  appear  to  be  insuflacient  to  protect  the  public  from  the  dictates  of  the  FTC. 
The  holder  in  due  course  episode  also  demonstrates  the  anti-democratic  aspect  of 
agencv  authority.  Administrators  are.  of  course,  appointed  officials.  They  are  re- 
sponsilile  to  no  "electorate  and  are  not.  therefore,  subject  to  popular  control.  In 
other  contexts,  the  lack  of  public  control  may  justifiably  be  considered  the  price 
of  eflicient  administration  of  the  law.  In  the  present  context,  however,  where 
major  social  issues  are  at  stake  and  where  Congressional  expertise  is  at  least 
equal  to  that  of  the  administrators,  these  anti-democratic  tendpucies  seem  par- 
ticu'arlv  prTuicious  and  unnecessary. 

The  holder  in  due  course  episode  also  illustrates  another  significant  potential 
for  abuse  of  the  rulemaking  power.  The  proposed  bill  provides  for  no  defined 
boundaries  of  the  rulemaking  power ;  it  contains  no  objective  standards  or  guide- 
lines against  which  the  "fairness"  of  trade  practices  can  he  measured.  It  does 
not  define  who  a  "consumer"  is.  It  does  not  explain  what  weight,  if  any.  should 
be  given  to  costs  of  compliance  with  a  rule,  or  to  the  possible  effects  of  a  rule 
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on  the  availability  of  or  manner  of  producing  or  distributing  goods  or  servi(»es, 
or  to  a  rule's  possible  anti-competitive  effects.  It  does  not  indicate  whether 
practices  must  be  unethical  or  oppressive  to  be  deemed  "unfair,"  or  even  whether 
iniurv  to  consumers  is  required.  In  the  case  of  the  holder  in  due  course  con- 
cept "the  FTC  is  attempting  by  fiat  to  eliminate  a  long-standing  rule  of  law 
recognized  by  legislatures  and  courts  in  every  state.  Although  some  courts  and 
legislatures  are  now  in  the  prix-ess  of  eliminating  or  mndifying  that  rule,  it 
seems  a  highly  questionable  use  of  tlie  alleged  authority  ol  rive  men  to  label 
a  rule  established  by  the  legislative  process  and  recognized  for  decades  through- 
out the  country  as  suddenly  being,  not  only  less  than  the  best  possible  rule,  but 
as  •'unfair"  or  "deceptive." 

The  proposed  delegation  of  rulemaking  power  to  the  Commission  appears  lO 
be  unique  with  respect  to  both  the  nature  of  the  authority  granted,  that  is, 
the  lack  of  standards  for  the  exercise  of  legislative  judgments,  and  the  scope 
of  human  activities  upon  which  those  judgments  can  be  made.  It  is  unique  with 
respect  to  the  nature  of  authority  delegated  in  that  it  empowers  the  Commis- 
sion to  make  major  policy  decisions  of  a  kind  ordinarily  reserved  to  Congress. 
It  is  unique  with  respect  to  the  scope  of  authority  delegated,  in  that  it  apparently 
encompasses  every  conceivable  practice  in  every  economic  activity  throughout 
the  land.  The  rulemaking  power  that  Section  203  would  grant  to  the  Commission 
is  atypical  in  still  a  third  respect;  namely,  the  very  nature  of  the  agency  in- 
volved. Legislative  rulemaking  power  is  usually  granted  to  agencies  with  regu- 
latory jurisdiction  over  one  specialized  industry  or  over  a  narrowly  defined 
-segment  of  human  activity.  Because  their  jurisdiction  is  narrowly  defined,  such 
agencies  are  able  to  develop  an  economic,  sociological  and  technological  exper- 
tise regarding  the  particular  activity  regulated.  Familiar  examples  include  the 
Securities  and  Exchange  Commission,  the  Federal  Communications  Commis.sion, 
the  Interstate  Commerce  Commission,  the  Federal  Power  Commission,  and  the 
'Civil  Aeronautics  Board. 

The  FTC  represents  a  marked  contrast  to  those  agencies.  Its  jurisdiction 
ranges  over  a  great  many  industries:  hence  it  has  an  intimate  knowledge  of 
none.  A  great  deal  of  expertise  regarding  industry  mechanisms  is  unnecessary 
when  matters  regulated  are  only  peripherally  involved  with  those  mechanisms— 
-for  example,  packaging,  labeling  and  advertising  of  products.  However,  when 
the  regulatory  authority  is  more  pervasive  and  basic  industry  mechanisms  and 
methods  of  doing  business  are  involved,  such  expertise  is  an  essential  prerequi- 
site to  effective  regulations.  Because  of  the  FTC's  lack  of  expertise,  the  likeli- 
hood of  inadequacies  in  obtaining  data,  of  errors  of  judgment,  and  of  disruptions 
of  entire  industries,  are  far  greater  than  they  are  in  the  case  of  agencies  that 
have  developed  such  expertise.  The  very  nature  of  the  FTC,  therefore,  militates 
against  the  granting  to  it  of  legislative  rulemaking  powers. 

Although  the  FTC  has  recently  shown  new  signs  of  life,  it  has  in  the  past 
been  much  maligned.  It  has  been  criticized  for  its  lack  of  effective  policy  plan- 
ning, for  pursuing  relatively  trivial  practices  while  ignoring  serious  abuses, 
and  for  its  failure  to  establish  priorities.  Perhaps  the  proposed  grant  of  rule- 
making power  is  intended  to  help  the  Commission  find  a  permanent  cure  for  its 
l)ast  nialaise.  Such  fundamental  agency  reform  should  be  approached  cautiously 
however,  lest  the  cure  prove  wor.se  than  the  disease.  It  is  distinctly  possible  that 
the  lack  of  focus  in  the  proposed  bill  and  the  absence  of  guidelines  may  result 
in. the  same  diffusion  of  effort  and  floundering  for  which  the  FTC  has  already 
Ueen  roundly  criticized,  with  far  more  serious  social  and  economic  consequences. 
Panaceas,  more  often  than  not,  are  apt  to  prove  illusory.  As  Professor  Jaffee 
ha  s  rema  rked  : 

■■  "Tlie  notion  so  sedulously  cultivated  by  many  of  us  during  New  Deal  days 
that  agencies,  beeau.se  they  were  expert,  could  be  on  spinning  out  of  their  own 
guts  a  continuing  series  of  miraculous  solutions  was  an  absurd  and  a  historical 
illusion.  The  stuff  of  great  public  policy  cdntrovcrsics  is  basically  political  and 
can  onlif  be  solved  in  the  political  arena."  Jaffee,  The  Federal  Regulatory  Agen- 
t'ies  in  Perspective,  11  Boston  College  L.  Rev.  56.>,  567  (1970)  (italics  added). 
:  Thus,  the  fatal  defect  of  the  proposed  legislation  is  its  over-lireadth.  A  more 
sensible  approach  to  consumer  protection  problems  would  be  for  Congress  to 
grant  the  Commission  substantive  rulemaking  authority  as  part  of  individual 
statutes  dealing  with  particular  consumer  problems.  If  Congress  preferred,  it 
might  even  indicate,  by  means  of  an  appropriate  Congressional  resolution,  its 
intent  to  delegate  to  the  Commission,  or  to  other  appropriate  regulatory  agen- 
cies, the  authority  to  promulgate  detailed  rules  from  time  to  time  in  Connection 
with  specific  consumer  legislation  approved  by  Congress, 
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A  good  example  of  how  rulemaking  povrer  is  more  appropriately  apportioned 
between  the  legislative  and  administrative  branches  is;  the  Truth-in-Lendiug  Act. 
Congress  decided  that  it  was  socially  beneficial  that  consumers  be  provided  with 
standardized  disclosure  formats  and  set  forth  that  policy,  together  with  certain 
guidelines  for  its  implementation,  in  the  Consumer  Credit  Protection  Act.  It 
then  delegated  to  the  Federal  Reserve  Board  the  power  to  enact  regulations, 
which  of  course  are  substantive  rules,  which  would  fill  in  the  interstices  in  the 
statute's  language,  resolve  any  ambiguities  in  the  operation  of  the  statute,  allow 
resolution  of  detailed  problems,  and  provide  a  capacity  for  a  rapid  response  to 
shifting  problems  within  the  parameters  established  by  Congress. 

A  similar  system  might  readily  be  adapted  in  other  areas  affecting  consumers 
that  are  of  concern  to  Congress.  For  example,  if  Congress  should  decide  that 
regulation  of  packaging  or  advertising  of  consumer  products  is  advisable,  it  might 
enact  legislation  to  establish  general  requirements  in  those  areas,  and  then  dele- 
gate to  the  Federal  Trade  Commission  a  power  similar  to  that  delegated  to  the 
Federal  Reserve  Board  under  the  Truth-in-Lending  Act  to  create  rules  to  im- 
plement that  specific  legislation.  In  fact.  Congress  has  already  granted  the  Com- 
mission such  authority  in  specific  situations  in  connection  with  the  Wool  Products 
Labeling  Act,  the  Textile  Fiber  Product  Identification  Act,  the  Fur  Products 
Labeling  Act,  the  Flammable  Fabrics  Act,  and  the  Fair  Packaging  and  Labeling 
Act.  The  delegation  of  substantive  rulemaking  power  to  the  FTC.  where  neces- 
sary, within  well-defined  boundaries  and  in  conjunction  with  specific  guidelines, 
is  the  proper  approach  to  truly  effective  trade  regulation. 

2.  APPLICATION  OF  FTC  RULEMAKING  POWER  TO  THE  BAN  KING  INDUSTRY 

Because  we  feel  that  legislative  rulemaking  authority  as  broad  as  that  con- 
tained in  Section  203  of  H.R.  20  is  far  beyond  the  appropriate  limit  for  delegation 
to  an  administrative  agency,  we  are  equally  opposed,  as  a  theoretical  matter,  to 
any  grant  of  rulemaking  authority,  such  as  is  proposed  in  H.R.  20,  to  the  ad- 
ministrative agencies  that  have  traditionally  regulated  financial  institutions. 
Subject  to  this  caveat,  however,  we  support  the  position  that,  to  the  extent  the 
subject  matter  of  legislation  involves  banking,  any  delegation  of  substantive 
rulemaking  power,  preferably  within  particular  statutes  defining  a  Congressional 
policy  as  suggested  above,  be  made  to  specialized  banking  regulatory  agencies. 

Congress  has  recognized  the  importance  and  complexity  of  the  banking  industry 
by  the  creation  of  several  specialized  regulatory  agencies  to  oversee  various 
aspects  of  banking.  These  agencies  have  extensive  experience  and  expertise  in 
banking  and  can  therefore  appreciate  the  ramifications  for  the  nation  of  a  par- 
ticular rule  or  regulation.  The  FTC  obviously  lacks  that  experience  and  expertise. 
Moreover,  since  its  jurisdiction  extends  to  many  industries  other  than  banking,  it 
cannot  be  expected  to  be  as  sensitive  to  the  peculiar  problems  of  banking. 

The  subjection  of  the  banking  industry  to  the  jurisdiction  of  the  Fedei'al  Trade 
Commission  may  lead  to  a  multiplicity  of  ills.  The  FTC's  lack  of  expertise  in- 
creases the  likelihood  of  errors  of  judgment  in  its  rulemaking  that  might  result 
in  disruption  of  funds  transfer  and  credit  services.  Moreover,  since  the  bank 
regulatory  agencies  have  extensive  regulatory  jurisdiction  over  banking  prac- 
tices, FTC  rules  might  conflict  with  such  regulations.  Even  absent  any  direct 
conflict,  the  duplication  of  regulatory  effort  is  wasteful.  Finally,  FTC  regulation 
is  unnecessary  because  there  is  no  reason  to  believe  that  the  regulatory  agencies 
now  charged  v\'ith  supervision  of  the  banking  industi-y  are  unable  to  deal  with 
problems  that  might  arise. 

We  represent  one  segment  of  only  one  industry  potentially  affected  by  Title  II, 
but  the  damage  that  might  result  from  the  passage  of  Title  II  in  its  present  form 
warrants  expression  of  our  views  to  the  Committee.  The  role  of  the  federal 
government  in  consumer  affairs  has  only  recently  grown  to  major  dimensions. 
Until  recently  the  bulk  of  consumer  matters  was  primarily  dealt  with  by  the 
legislatures  of  the  fifty  states.  The  substance  of  the  state  legislation  was,  of 
course,  controlled  by  the  local  preferences  of  citizens  who  were  directly  affected 
by  the  law  and  able  to  commvmicate  easily  with  their  legislators.  The  increased 
role  of  the  fedei'al  government  has  diminished  necessarily  the  options,  ability  to 
communicate,  and  power  available  to  people  over  laws  that  govern  their  affairs. 
For  the  federal  legislative  branch,  in  one  fell  swoop,  to  complete  the  takeover 
of  consumer  matters  from  the  fifty  state  legislatures  and  turn  over  that  power  to 
a  five-man  commission  is  a  mistake.  In  an  era  when  people  demand  responsiveness 
in  government  to  their  needs,  the  power  to  control  their  affairs  would  thereby 
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not  only  be  removed  from  local  government  to  Wasbiugton,  where  it  is  more  diffi- 
cult for  citizens  to  be  beard,  but  it  is  lodged  with  an  agency  tbat  need  not  even 
listen  to  tbeir  expi-ession  of  needs,  if  it  so  chooses,  because  it  is  non-elective. 

The  proposed  legislation  demonstrates  a  basic  misconception  of  the  proper 
limits  of  the  administrative  px-ocess.  We  Ktrougly  recommend  that  Section  203 
be  deleted  and  tbat  other  alternatives  to  expansion  of  the  federal  government's 
role,  if  such  expansion  is  felt  to  be  necessary,  in  consumer  protection,  as  sug- 
gested above,  be  explored. 

Respectively  submitted. 

Roland  E.  Brandel. 

[Whereupon,  at  11 :45  a.m.  the  subcommittee  adjourned.] 
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